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HIGH    COURT    OF    CHANCERY. 


REPORTS    OF  CASES 

ARGUED  AND  DETERMINED 


IN  TBM 


HIGH   COURT   OF    CHANCERY. 


In  the  Matter  of  The  WESTERN  BANK  OP  SCOTLAND. 

1859.    November  2.    Before  the  Lord  Chancellor  Lord  Campbell. 

Order  made  ex  parte,  under  21  &  22  Vict.  c.  60,  §§  12,  18,  for  the  enrolment  of* 
an  order  of  the  Court  of  Session  in  Scotland  directing  payment  by  contribu- 
tories  of  a  sum  ^of  money,  or  in  default  attachment. 

This  was  an  application,  exparte^  under  the  sects.  12  and  13  of  the 
Statute  21  &  22  Vict.  c.  60,  which  provide  that  orders  made  in  the 
Court  of  Session  in  Scotland,  in  the  course  of  winding  up  a  company, 
shall  be  enforced  in  England  by  the  Courts  which  would  have  had 
jurisdiction  if  the  registered  office  of  the  company  were  established 
in  England,  and  in  such  manner  in  all  respect^  as  if  such  order  had 
been  made  by  the  Court  required  to  enforce  the  same  in  the  case  of  a 
company  within  its  own  jurisdiction ;  and  that  the  last-mentioned 
Court  shall  cause  such  order  to  be  registered,  or  shall  take  such 
other  steps  in  the  matter  as  may  be  requisite  for  enforcing  the 
order  as  if  it  were  the  order  of  the  Court  enforcing  the  same. 
The  present  application  was  to  have  an  order  of  the  Court 
of  Session  directing  certain  *  shareholders  in  the  above-men-  ♦  2 
tioned  company  to  pay  a  sum  of  money  as  contributories,  or  in 
default  the  attachment  of  their  persons  and  their  estate  and  goods 
might  be  enrolled  in  this  Court. 

The  order  had  been  passed  and  entered  at  the  Bolls. 

*  r  •«  T 
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Mr.  C.  Swangtarij  in  support  of  the  application,  said  that  it  was 
mentioned  to  the  Court  as  being  the  first  case  which  had  occurred 
under  the  Act,  and  on  account  of  the  Act  not  expressly  directing 
enrolment. 

The  Lord  Chancellor,  after  conferring  with  the  registrar  as  to 
tlie  propriety  of  the  application  being  made  exparUy  made  the  order. 

In  another  case  of  an  order  made  in  the  matter  of  the  same 
company,  his  Lordship  declined  to  direct  the  enrolment  until  the 
order  had  been  passed  and  entered,  but  this  having  been  done,  the 
order  was  subsequently  made. 


In  the  Matter  of  M'KEAN'S  PATENT. 

1659.    NoYember  2.    Before  the  Lord  Chancellor  Lord  Camfbkll. 

Where  a  petition  to  have  the  great  seal  affixed  to  a  patent  had  been  filed,  and 
the  respondents  senred  with  notice  two  months  before  the  first  day  of  Michael- 
mas term,  for  which  day  the  petition  was  answered,  and  the  respondents 
only  filed  affidavits  on  the  morning  of  that  day :  Hdd,  that  they  could  not  be 
read ;  and  the  patent  was  ordered  to  be  sealed. 

This  was  a  petition  to  have  the  great  seal  affixed  to  a  patent. 
The  petition  was  answered  in  September  for  November  2,  apd  on 
the  8d  September  notice  was  given  to  the  respondent,  who  did 
not  file  any  affidavits  in  opposition  till  the  morning  of  November  2. 

♦  8       *  Mr.  Hindmarch  and  Mr.  Druee^  in  support  of  the  petition, 
submitted  that  the  affidavits  had  been  filed  too  late  to  be  replied 
to,  and  could  not  be  read. 

Mr.  Karslake^  iTor  the  respondent.  —  If  the  petitioner  requires 
time  to  answer  the  affidavits,  the  respondent  does  not  object  to 
time  being  given  for  that  purpose.  That  is  all  that  the  petitioner 
can  ask ;  affidavits  are  not  rejected  in  ordinary  cases  because  filed 
at  the  last  moment.  If  this  is  not  done  as  between  ordinary  liti- 
gants in  private  cases,  much  less  should  it  be  here,  where  there  is 
a  higher  interest  at  stake.  The  public  is  concerned  in  preventing 
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the  grant  of  an  invalid  patent.  It  is  submitted,  therefore,  that  the 
Court  will  at  once  hear  the  matter,  unless  the  other  side  asks  that 
it  may  stand  over  to  answer  the'  affidavits,  or  that  it  may  be 
referred  back  for  the  consideration  of  the  law  officer  of  the  Crown. 

Mr.  Hindmarch^  in  reply. — Two  months  have  elapsed  since 
notice  of  the  petition  was  served,  and  the  only  reason  given  for  the 
delay  in  filing  the  affidavits  in  opposition  is,  that  the  respondent's 
witnesses  have  been  travelling  from  place  to  place  in  Scotland,  and 
that  in  consequence  their  evidence  could  not  be  forthcoming 
sooner. 

The  Lord  Chancellor.  —  Under  the  circumstances  of  this  case, 
I  shall  make  the  order  for  the  great  seal  to  be  affixed  to  this  patent. 
All  the  petitioner's  proceedings  have  been  regular,  and  he  is  en- 
titled to  have  the  great  seal  affixed,  unless  a  case  is  shown 
for  delay.  No  objection  was  made  *  before  the  officer  of  the  *  4 
Crown,  before  whom  the  matter  was,  though  all  the  regular 
notices  had  been  given.  Still  there  was  left  the  course  of  opposing 
on  affidavit  before  the  Lord  Chancellor  the  application  to  have  the 
great  seal  affixed  to  the  letters-patent.  But  in  pursuing  that 
course  diligence  must  be  used.  Now  on  this  the  first  day  of  term, 
the  party  opposing  comes  into  Court  with  affidavits  not  filed  till 
the  morning  appointed  for  the  hearing  of  the  petition.  Under 
these  circumstances,  he  has  been  guilty  of  such  negligence  as  to 
deprive  him  of  his  right  to  be  heard.  I  therefore  shall  make  the 
order  sought  by  the  petition. 

Mr.  Hindmarch  asked  for  costs. 

The  Lord  Chancellor  held  that  it  was  not  a  case  for  costs. 
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THIEDEMANN  v.  GOLDSCHMIDT  and  Others. 

1859.    November  8.    Before  the  Lord  Chancellor  Lord  Campbell  and  the 

Lords  Justicss. 

BQU  of  exchange'  in  the  hands  of  foreign  indorsees  for  valne  were  accepted  in 
England  on  the  fidth  of  the  genuineness  of  a  bill  of  lading,  which  was  pre- 
sented to  the  acceptor  with  the  bills  of  exchange  by  the  indorsees,  bat  which 
afterwards  proved  to  have  been  forged  by  the  drawer.  The  indorsees  were 
unaffected  with  notice  of  the  forgery  when  they  obtained  the  acceptance.  In 
a  suit  by  the  acceptor  against  the  indorsees  for  delivery  up  of  the  bills,  and 
an  injunction  against  negotiating  or  proceeding  at  law  upon  them:  HM, 
that,  on  the  defendants  undertaking  to  deliver  up  the  bills  in  the  event  of  the 
judgment  at  law  being  against  them,  no  injunction  ought  to  be  granted.* 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart 
upon  a  motion  for  a  decree,  reported  in  the  first  volume  of  Mr. 
GiflFard's  Reports,  (a)  whereby  his  Honor  directed  the  delivery  up 
of  certain  bills  of  exchange,  and  made  perpetual  an  injunction 
•which  had  been  granted,  restraining  the  defendants  from  negotiat- 
ing or  taking  any  proceedings  upon  the  bills. 
♦  S^  *  The  plaintiflF,  a  corn  factor,  carrying  on  business  at  New- 
castle-on-Tyne,  by  letter  dated  the  12th  of  June,  1858,  author- 
ized 0.  F.  Homeyer,  his  correspondent  at  Wolgast,  in  Prussia,  to 
draw  upon  him  at  the  Union  Bank  of  London  against  a  trans- 
mittal of  a  bill  of  lading  of  a  cargo  of  wheat  to  be  shipped  to  the 
plaintiff  at  Newcastle. 

0.  F.  Homeyer  accordingly,  on  the  26th  of  June,  1858,  drew  upon 
the  plaintiff  for  2400Z.,  in  six  bills  of  exchange  of  400Z.  each,  in 
firsts  and  seconds,  payable  to  his  own  order  at  two  months'  date. 
Having  indorsed  the  bills  in  blank,  he  enclosed  them  in  a  letter  to 
a  company  at  Berlin,  called  the  Berlin  Discount  Company,  then 
acting  as  his  bankers,  together  with  a  document  purporting  to  be  a 
bill  of  lading  of  8820  schefiels  (about  1500  quarters)  of  wheat 
shipped  to  plaintifi'at  Newcastle. 

The  letter,  which  was  dated  26th  of  June,  was  as  follows :  — 

(a)  Page  142. 

>  See  Kerr  Inj.  15,  33 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1651 ;  Leathers.  Simp- 
son, L.  B.  11  £q.  398,  405,  407. 
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^^  To-day  I  hand  you  2400/.,  in  six  bills  for  400Z.  each,  on  the 
Union  Bank  of  London,  two  months'  date,  firsts  and  seconds, 
requesting  you  to  send  the  firsts  for  acceptance,  and  to  negotiate 
the  seconds  at  the  most  favourable  exchange.  At  the  ssime  time,  I 
request  you  will  cause  the  enclosed  bill  of  lading  to  be  given  up 
upon  the  acceptance  in  London.  I  further  beg  you  will  send  by 
the  first  mail  for  my  account  to  Messrs.  Ziemsen  &  Wibelitz,  in 
Stettin,  thalers  4800,  and  to  me  thalers  6000  bank-notes,  likewise 
by  return  of  post." 

Upon  receipt  of  this  letter,  the  company  forthwith  *  sent  *  6 
the  firsts  of  exchange  for  acceptance,  together  with  the  docu- 
ment purporting  to  be  a  bill  of  lading,  to  Messrs.  Goldschmidt  & 
BischofiTsheim,  their  agents  in  London ;  and  they,  on  the  same  day, 
made  the  remittances  to  or  on  account  of  Homeyer,  as  requested 
in  the  letter. 

In  the  account  of  this  transaction  sent  by  the  company  to  Ho- 
meyer, on  the  Ist  of  July,  1858,  they  deducted  from  the  amount  of 
the  bills  of  exchange  certain  charges  for  brokerage  and  expenses  of 
acceptance,  and  stated  that  they  had  credited  his  account  with  the 
balance.  These  remittances  to  or  on  account  of  Homeyer,  and  a 
further  advance  to  him  of  3000  thalers,  the  whole  amounting  to 
2120Z.  or  thereabouts,  were,  as  the  company  stated  by  their  answer, 
made  entirely  on  the  faith  that  the  bills  of  exchange  would  be  duly 
accepted  and  paid. 

On  the  30th  June,  1858,  Messrs.  Goldschmidt  &  BischofiTsheim 
on  behalf  of  their  correspondents,  the  Berlin  Discount  Company, 
presented  to  the  Union  Bank  of  London  for  acceptance,  on  account 
of  the  plaintiff,  the  six  bills  of  exchange  which  had  been  sent  to  them 
by  the  company,  and  at  the  same  time  presented  to  and  left  with 
the  Union  Bank  the  paper  purporting  to  be  a  bill  of  lading  which 
had  accompanied  the  bills  of  exchange. 

On  the  following  day,  the  Union  Bank  of  London,  believing  the 
paper  to  be  a  genuine  bill  of  lading,  pursuant  to  instructions  previ- 
ously received  from  the  plaintiff,  accepted  on  his  account  the  six 
bills  of  exchange. 

On  the  12th  July,  1858,  the  plaintiff  first  discovered  *  that    *  7 
the  paper  writing  purporting  to  be  a  bill  of  lading  had  been 
forged  by  Homeyer,  and  that  no  wheat  whatever  had  been  shipped 
by  him  to  the  plaintiff. 
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Messrs.  Goldschmidt  &  BischofiFsheim,  by  their  answer,  denied 
that  thej  had  made  any  representation  as  to  the  genuineness  of  the 
bill  of  lading  on  presenting  the  firsts  of  exchange  for  acceptance, 
and  it  was  admitted  that  neither  they  nor  their  principals  had  at 
that  time  notice  of  the  forgery. 

The  firsts  of  exchange  presented  for  acceptance,  were  not 
indoreed  by  the  Berlin  Discount  Company,  but  the  company  after- 
wards indorsed  the  seconds,  three  of  which  they  negotiated  on  the 
3d  July,  at  Berlin. 

The  bill  sought-the  delivery  up  of  the  bills  of  exchange  to  be  can- 
celled, on  the  ground  that  the  plaintiflF's  acceptance  thereof  had 
been  obtained  by  fraud ;  and  an  injunction  to  restrain  the  negotiation 
of  the  bills,  or  the  prosecution  of  any  action  thereon,  by  the  Messrs. 
Goldschmidt  &  BischofiTsheim,  or  the  Berlin  Discount  Company. 

Mr.  Bacon  and  Mr.  Hetheringtony  for  the  plaintiff,  in  support  of 
the  Vice-Chancellor's  decree.  —  In  Robinson  v.  Reynolds^  (a) 
relied  upon  by  the  defendants  before  the  Vice-chancellor,  the  ques- 
tion turned  upon  the  form  of  the  pleadings,  and  the  decision  is  not 
of  general  application  in  all  cases.  That  case  differs  from  the 
present  in  one  material  respect.    It  was  a  case  on  a  discpunt. 

.    There  the  bill  of  exchange  was,  with  the  forged  bill  of  lading, 

*  8    handed  over  the  counter  at  the  *  bank,  the  money  being  re- 

ceived in  exchange.  The  bank  thus  became  a  holder  for  value 
and  indorsed  both  the  bill  of  exchange  and  the  bill  of  lading. 
That  was  a  discounting  transaction.  Not  so  the  present.  The 
Berlin  Discount  Company  received  the  bills  with  a  direction  to  send 
the  firsts  to  London  for  acceptance  with  the  pretended  bill  of  lading, 
and  to  negotiate  the  seconds.  At  the  same  time  Homeyer^  who  had 
long  been  their  customer,  drew  uplon  them  for  various  sums  of 
money,  without  reference  either  to  the  negotiation  or  discounting 
of  the  bills  of  exchange.  The  bank,  pursuant  to  the  direction,  sent 
the  firsts  of  exchange  and  bill  of  lading  (both  unindorsed  by  them) 
to,  London,  but  kept  the  seconds  in  their  own  possession.  This 
transaction  was  not  by  way  of  discount.  The  bank  advanced  the 
sums  upon  Homeyer's  drafts,  not  upon  the  credit  of  the  bills  of 
exchange,  but  upon  Homeyer's  credit  as  their  customer.  That  this 
was  so,  is  shown  by  the  charge  subsequently  made  for  brokerage  by 
the  bank,  as  if  they  had  obeyed  Homeyer's  instructions,  and  com- 

(a)  2  Q,  B.  196. 
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missioned  a  broker  to  discount  the  bills.  Under  these  circum- 
stances the  bank  were  not,  it  is  submitted,  holders  for  value  of  the 
bills,  but  merelj  agents  of  Homeyer,  and  their  possession  of  the 
bills  can  give  them  no  rights  other  than  those  of  Homeyer. 

The  acceptance  of  the  bills  was  obtained  by  means  of  a  fraud 
practised  upon  the  plaintiff  and  the  Union  Bank.  The  bills  are 
shown  to  have  been  accepted  on  the  faith  that  the  document  handed 
by  the  defendants  Goldschmidt  &  Bischoffsheim  to  the  acceptor  at 
the  time  of,  and  as  the  consideration  for,  the  acceptance  was  a  valid 
document :  a  faith  which  resulted  from  the  representation  implied, 
though  not  expressly  made  by  the  defendants,  on  presentment  of 
the  bills  of  exchange  for  acceptance  and  delivery  of  the  bill  of 
lading.  The  defendants  must  have  known  that  Homeyer  had 
no  authority  *  to  draw  the  bills,  except  against  the  produce  of  *  9 
the  bill  of  lading,  and  that  the  plaintiff's  acceptance  was  to  be 
conditional  upon  his  receiving  a  good  bill  of  lading.  The  whole 
consideration,  therefore,  fails  as  between  the  defendants  and  the 
acceptor.  The  defendants  were  the  channel  through  which  a  fraud 
had  been  committed  upon  the  plaintiff;  and  though  they  themselves 
were  innocent  of  any  participation  in  such  fraud,  the  plaintiff  is 
justified  in  refusing  payment  of  the  bills. 

They  referred  to  Lickbarrow  v.  Mason,  (a)  Jones  v.  Ri/de.  (6) 

Mr.  Malins  and  Mr.  Ferrers,  for  the  defendants,  in  support  of 
the  appeal.  —  In  a  case  circumstanced  as  the  present,  there  is  no 
defence  in  equity  which  is  not  equally  available  at  law.  A  Court 
of*Law  has  complete  jurisdiction,  and  the  bill  ought  to  be  dismissed. 
It  is  immaterial  as  regards  the  defendants,  the  Berlin  Discount 
Company,  whether  this  case  is  identical  in  its  circumstances  with 
JRobinson  v.  Reynolds,  or  not.  The  question  is.  Are  they  holders 
for  value  of  the  bills  in  question  or  not  ?  If  they  are  the  mere 
agents  of  Homeyer,  the  plaintiff  has  a  good  defence  upon  the  bills 
at  law,  and  does  not  require  the  assistance  of  a  Court  of  Equity. 
If,  on  the  other  hand,  the  defendants,  the  Berlin  Discount  Com- 
pany, are  holders  for  value,  they  are  entitled  to  recover  upon  the 
bills  at  law,  and  ought  not  to  be  interfered  with  by  injunction. 
Interference  under  such  circumstances  between  the  parties  to  a  bill 
of  exchange  is  foreign  to  the  province  of  this  Court.    If  it  is  right 

(a)  2  T.  R.  63.  (b)  6  Taunt.  488. 
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to  interfere  in  this  case,  any  acceptor  of  an  accommodation 

*  10    bill  might  apply  *  to  this  Court  for  an  injunction,  though  he 

had  a  valid  defence  at  law.    This  bill  is,  in  trath,  demurrable. 

[The  Loed  Justice  Knight  Bruce.  — The  bill  prays  the  delivery 
up  of  the  bills.  Will  the  apellants  undertake  to  deliver  up  the 
bills  if  the  decision  at  law  should  be  against  them  ?] 

They  are  willing  so  to  do  if  the  Court  should  require  such  an 
undertaking.  But  we  submit  that  a  Court  of  Law  can  give  com- 
plete relief,  and  that  the  plaintiff,  if  successfulat  law  under  such 
circumstances,  could  not  be  put  to  file  a  bill  for  the  delivery  up  of 
the  bills.  Irrespectively  of  the  merits,  therefore,  the  bill  should 
be  dismissed  with  costs.  Upon  the  question  of  merits  the  case  is, 
it  is  submitted,  on  all-fours  with  that  of  Robinson  v.  Reynolds^  (a) 
and  must  be  governed  by  the  same  rule. 

Mr.  Bacon  in  reply.  —  This  Court  has  undoubtedly  jurisdiction 
(not  possessed  by  a  Court  of  Common  Law)  to  order  the  delivery 
up  of  these  bills,  and  there  is  no  reason  why,  in  such  a  case,  it 
should  not  also  have  jurisdiction  to  grant  an  injunction. 

The  Lord  Chancellor.  —  I  am  of  opinion  that  this  injunction 
siiould  not  have  been  granted.    I  think  that  dangerous  conse- 
quences would  follow,  and  the  credit  of  bills  of  exchange  be  very 
much  shaken,  if  the  title  of  the  indorsees  of  bills  of  exchange  as 
against  the  acceptor  under  such  circumstances  could  be  called 

*  11    in  question.  It  is  allowed  that  the  case  of  *  Bobinson  v.  Mo- 

noids was  well  decided,  that  its  authority  has  never  been  ques- 
tioned, and  that  it  is  part  of  the  commercial  law  of  England. 
Now,  the  indorsee  in  that  case  was  a  holder  bond  fide  for  value, 
and  on  that  account  the  circumstances  which  existed  there  as 
between  the  acceptor  and  the  drawer  were  not  permitted  to  shake 
the  title  of  the  indorsee.  The  bills  had  been  accepted  by  the 
drawee  on  the  credit  of  the  drawer ;  and  had  been,  in  an  inde- 
pendent transaction,  indorsed  to  the  plaintiff,  so  that,  as  between 
the  plaintiff  and  the  acceptor,  there  was  full  value  and  an  unim- 
peachable title.  I  apprehend  that  is  precisely  the  case  here.  The 
banking  company  were  indorsees  bond  fide  for  value  —  whether  it 

(a)  2  Q.  B.  196. 
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was  upon  a  discount  or  whether  it  was  an  advance  of  the  value  in 
any  other  way  seems  to  me  wholly  immaterial.  They  advanced 
money  to  within  a  trifle  of  the  amount  of  the  bills  of  exchange, 
and,  having  advanced  that  money,  they  were  indorsees  for  valae. 
That  being  so,  it  must  be  considered  that  the  bills  were  accepted 
by  Thiedemann  on  the  credit  of  Homeyer,  and  for  that  reason  it 
would  be  alarming  if  the  title  of  the  indorsees  (they  holding  the 
bills  band  fide  for  value)  could  be  thus  impeached. 

If  it  had  been  shown  that  the  banking  company  were  not  bond 
fide  holders  of  the  bills,  an  action  by  them  against  the  acceptor 
might  have  been  defended.  But  I  do  not  find  that  the  banking 
company  did  anything  that  was  not  entirely  sanctioned  by  commer- 
cial usage.  They  have  advanced  money  on  the  faith  of  these  bills, 
and  they  had  a  right  to  tender  them  for  acceptance.  Having 
obtained  the  acceptance,  they  have  an  undoubted  right  to  apply 
the  bills  for  their  own  indemnity. 

♦  The  Lord  Justice  Knight  Bruce.  —  The  appellants  are  •  12 
holders  of  the  bills  in  question  for  value.  Neither  their 
honesty  nor  the  propriety  of  their  conduct  is  impeached.  Therefore, 
whatever  may  be  the  probability  of  success  or  failure  at  law  on 
either  side,  there  is,  I  think,  no  equity  here,  unless  a  case  can  be 
made  out  for  the  delivery  up  of  the  bills.  This  is  not  a  demurrer. 
I  think,  therefore,  that  the  only  difficulty  in  the  case,  if  there  be 
any,  will  be  surmounted  by  the  undertaking  which  the  appellants' 
counsel  have  consented  to  give,  and  which  will,  I  suppose,  be 
embodied  in  our  order,  —  that  in  the  event  of  judgment  being 
obtained  at  law  against  the  appellants,  the  bills  shall  be  delivered 
up  to  the  plaintiff,  who,  in  that  event  would,  I  presume,  be  the 
person  entitled  to  them.  That  being  done,  I  think  the  bill  should 
be  dismissed  with  costs,  but  I  do  not  think  that  there  should  be 
any  costs  of  the  appeal. 

The  Lord  Justice  Turner  concurred. 
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•13  ♦HARRIS  V.  GANDY. 

WILLS  V.  GANDY. 

1869.    November  10. .  Before  tbe  Lord  Chancellor  Lord  Campbell  and  the 

Lords  Justices. 

The  rule,  that  when  two  suits  are  instituted  for  the  administration  of  the  same 
estate  that  shall  be  prosecuted  in  which  the  earlier  decree  has  been  obtained, 
does  not  apply  where  it  has  not  been  obtained  fairly ;  and  the  Court  held  this 
to  have  been  the  case  where,  on  the  same  day  of  which  notice  had  been  given 
to  an  executor  to  appear  to  an  administration  summons,  he  appeared  of  his 
own  accord  at  an  earlier  hour  in  the  Chambers  of  another  Judge,  and  con- 
sented to  a  decree  on  a  summons  then  and  not  j)reviou8ly  applied  for  by 
another  plaintiff.^ 

This  was  a  motion  on  behalf  of  an  executor  who  was  defendant 
to  two  suits  instituted  by  different  creditors  of  a  testator,  —  one  in 
Vice-Ohancellor  Stuart's  Court,  and  the  other  at  the  Rolls.  The 
ordinary  administration  decree  having  been  made  in  the  Chambers 
of  the  Vice-Chancellor,  the  object  of  the  motion  was  to  have  trans- 
ferred  to  the  Court  of  that  Judge  the  other  suit  which  was  com- 
menced also  by  summons,  and  in  which  a  decree  had  been  made 
later  on  the  same  day.  There  was  a  cross-motion  on  behalf  of 
the  plaintiff  in  the  Rolls'  cause  to  have  the  Yice-Chancellor's 
cause  transferred  to  the  Rolls. 

It  appeared  by  the  affidavits,  that  on  the  21st  of  September, 
Harris,  the  plaintiff  in  the  Rolls'  suit,  served  the  executor  with  an 
administration  summons,  returnable  at  the  Chambers  of  the  Master 
of  the  Rolls  at  half-past  eleven  o'clock  on  the  29th  of  October. 
That,  at  eleven  o'clock  on  that  day,  the  plaintiff  in  the  Vice-Chan- 
cellor's cause  for  the  first  time  applied  at  the  Vice-Chancellor's 
Chambers  for  a  summons  for  the  administration  of  the  same  estate, 
and  that  the  executor,  who  was  present  by  arrangement,  had 
admitted  the  debt,  whereupon  the  common  administration  decree 
was  at  once  taken. 

Notice  of  this  decree  was  given  to  the  solicitor  of  the  plaintiff  in 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  799;  Frost  v.  Wood,  12  W.  R.  285; 
S.  C.  nam.  Frost  v.  Ward,  2  De  G.,  J.  &  S.  70 ;  Littlewood  v.  Collins,  1  N.  R. 
457 ;  Rhodes  v.  Barret,  L.  R.  12  £q.  479. 
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the  Rolls'  cause  before  the  administration  summons  in  that  cause 
was  called  on,  but  the  plaintiff  at  the  Rolls  nevertheless  went  in 
before  the  chief  clerk  and  obtained  a  decree  for  the  adminis- 
tration of  the  estate,  *  with  the  addition  of  an  order  permit-  *  14 
ting  the  payment  into  Court  of  a  sum  of  money  secured  by 
a  policy  of  insurance  upon  the  life  of  the  testator  on  the  executor 
delivering  up  the  policy  to  the  party  making  such  payment. 

Mr.  E,  F.  Smithy  for  the  executor,  in  support  of  the  motion  to 
transfer  the  Rolls'  cause  to  the  Court  of  the  Vice-Chancellor.  — 
As  soon  as  the  solicitor  of  the  plaintiff  in  Harris  v.  Qandy  had 
notice  of  the  existence  of  the  decree  in  Wilh  v.  Oandy^  it  became 
his  duty  to  stop  all  the  proceedings  in  his  own  suit.  The  first 
decree  is  the  only  one -that  can  be  prosecuted.  If  it  was  obtained 
improperly  by  one  creditor  in  fraud  of  another,  or  if  it  was  objec- 
tionable on  any  other  ground,  the  proper  course  was  to  apply  to 
the  Judge  by  whom  it  was  pronounced,  who  had  power  to  give  all 
proper  directions  as  to  the  conduct  of  the  suit.  This  has  been 
the  course  from  the  earliest  times  in  all  cases,  and  in  whatever 
way  the  first  decree  had  been  obtained. 

The  practice  of  racing  for  a  decree  was  recognized  by  Lord 
Eldon  in  Jackson  v.  Leaf^  (a)  where  he  says :  "  if  one  creditor 
files  a  bill  in  this  Court,  and  afterwards  another  files  a  bill,  and 
the  executor  answers  the  second  directly,  and  a  decree  is  obtained, 
then  it  is  competent  for  the  executor  himself  to  restrain  the  first 
from  proceeding."'  The  present  motion  is  in  accordance  with  the 
practice  laid  down  by  the  Master  of  the  Rolls  in  Swale  v.  Swale^  (6) 
and  adopted  by  the  Lords  Justices  of  appeal  in  Duffort  v.  Arrow- 
smith,  (c) 

*  Mr.  Daniel^  for  the  plaintiff  in  the  Rolls'  suit,  in  support  *  15 
of  the  cross  motion.  —  Admitting  the  general  practice  to 
have  been  as  stated,  it  has  never  been  held  to  apply  where  the 
first  decree  has,  as  in  the  present  case,  been  obtained  by  collusion 
with  the  executor,  and  for  the  express  purpose  of  defeating  an 
application  for  a  decree  in  another  suit,  with  notice  of  which  the 
executor  had  been  served.  The  fact  that  the  executor  was  present 
at  the  Chambers  of  the  Vice-Chancellor  Stuart  when  the  summons 
in  the  second  suit  was  applied  for,  and  there  admitted  the  debt,  is 

(a)  IJ.  &  W.  229.        (&)  22  Beav.  401.        (c)  7  De  G.,  M.  &  G.  484. 
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■ 

of  itself  proof  of  collusion.  Moreover,  the  decree  which  has  been 
obtained  at  the  Bolls  js  more  extensive  than  that  in  Wills  v. 
0-andtf. 

Mr.  C.  Mall  J  for  the  plaintiflF  in  the  Vice-Chancellor's  cause.  — 
There  is  no  evidence  of  collusion  between  the  executor  and  the 
plaintiff  in  the  cause  before  the  Vice-Chancellor.  If,  however, 
there  had  been,  there  is  nothing  wrong  in  the  executor  giving 
facility  to  any  one  creditor  he  pleases. 

Mr.  E.  F.  Smith,  in  reply. — The  fact  that  the  chief  clerk  of 
the  Master  of  the  Rolls  has  added  to  the  common  administration 
decree  a  simple  permission  to  a  stranger  to  pay  in  a  sum  of  money 
on  the  executor  handing  to  him  a  policy  of  insurance,  cannot  affect 
the  question  of  the  right  to  have  both  suits  prosecuted  in  the  Court 
in  which  the  first  decree  was  obtained.  The  two  decrees  are  not 
inconsistent  with  each  other,  and  the  same  relief  may  be  obtained 
under  the  first  as  is  expressly  given  by  the  second. 

The  Lord  Chancellor. — In  my  opinion,  this  estate  should 

*  16    be  administered  in  *  the  Court  of  the  Master  of  the  Rolls. 

The  rule  is,  I  agree,  that  where  there  are  two  suits  for  the 
administration  of  the  same  estate,  the  estate  should  be  adminis- 
tered in  that  Court  in  which  a  decree  is  first  obtained.  But  it  is 
a  rule  which,  as  it  seems  to  me,  does  not  apply,  nor  was  ever 
intended  to  apply,  where  the  first  decree  has  not  been  fairly 
obtained ;  and  I  must  say  that  I  do  not  think  that  it  was  a  fair 
proceeding  on  the  part  of  the  plaintiff  in  Wills  v.  Gandy  to  take, 
or  of  the  executor  to  consent  to,  a  decree,  when  it  was  known  to 
them  both  that  a  decree  was  to  be  applied  for  on  the  same  day 
under  the  summons  pending  in  the  other  suit. 

The  Lord  Justice  Knight  Bruce.  —  I  greatly  regret  there 
should  have  been  occasion  for  a  discussion  in  such  a  matter  as 
this.  In  the  present  state  of  the  practice  it  is  of  the  slightest  or 
no  importance  in  which  Court  the  estate  is  administered,  or  to 
which  of  the  two  Judges  both  causes  go.  If  we  are  to  exercise  a 
discretion,  there  is  abundant  reason  for  preferring  the  Rolls'  Court 
for  the  present  purpose. 

The  Lord  Justice  Turner  concurred. 
[12] 
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♦Id    the    Matter    of   The   LONDON    AND    EASTERN    ♦IT 
BANKING  CORPORATION, 
and 
In  the  Matter  of  The  JOINT-STOCK  COMPANIES  WINDING- 
UP  ACTS,  1848  and  1849. 

LONGWORTH'S  EXECUTORS'   CASE. 

1850.    NoTember  9,  10.    Before  the  Lord  Chancellor  Liord  Campbell  and  the 

Lords  Justices. 

A  banking  company,  established  by  charter,  under  the  7  &  8  Vict  c.  118,  which 
prohibits  such  companies  from  commencing  business  until  half  their  capital  is 
paid  up,  carried  on  business  in  contravention  of  the  prohibition,  and  was 
afterwards  wound  up  under  the  Winding-up  Acts.  Held,  that  a  call  might  be 
properly  made  in  respect  of  the  liabilities  incurred  in  the  course  of  such  ille- 
gal dealing.* 

This  was  an  appeal  of  contributories  from  the  decision  of  Vice- 
Chancellor  Wood,  refusing  to  discharge  an  order  for  a  call  made 
in  the  course  of  winding  up  the  above  company. 

The  company  was  incorporated  by  royal  charter  dated  January 
20,  1866,  under  the  provisions  of  7  &  8  Vict.  c.  113,  the  6th 
section  of  which  provides,  **  That  it  shall  not  be  lawful  for  any 
such  company  to  commence  business  until  all  the  shares  shall 
have  been  subscribed  for,  and  until  the  deed  of  partnership  shall 
have  been  executed  personally,  or  by  some  person  duly  authorized 
by  warrant  of  attorney  to  execute  the  same  on  behalf  of  such 
holder  or  holders,  by  the  holders  of  all  the  shares  in  the  said 
business,  and  until  a  sum  of  not  less  than  one-half  of  the  amount 
of  each  share  shall  hare  been  paid  up  in  respect  of  each  such 
share,  and  it  shall  not  be  lawful  for  the  company  to  repay  any 
part  of  the  sum  so  paid  up  without  leave  of  the  lords  of  the  said 
committees" 

The  charter  proceeded  on  the  footing  of  a  deed  of  incorporation 
recited  in  it  and  dated  the,  1st  of  September,  1864.  This  deed 
contained  the  following  clauses :  — 

*  See  Campbell  v.  Campbell,  7  CI.  &  Fin.  (Am.  ed.)  166,  note,  188,  note; 
Angell  &  Ames  Corp.  (9th  ed.)  §§  186,  531,  and  notes. 
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7.  The  capital  of  the  company  shall  consist  of  or  be  taken  to 
amount  to  the  sum  of  500,000/.,  and  shall  be  divided  into 

*  18    6000  shares  of  100/.  each,  with  power  to  *  increase  the  said 

capital  and  number  of  shares  as  after-mentioned. 
90.  From  and  at  all  times  after  the  company  shall  have  com- 
menced business  the  directors  shall  cause  a  correct  balance  sheet 
and  statement  of  the  assets  and  liabilities  of  the  company,  made 
up  to  the  last  day  of  the  then  preceding  month,  to  be  published 
in  the  London  Gazette,  once  at  least  in  every  month. 

99.  The  directors  shall  cause  full  and  true  accounts  to  be  kept 
of  all  sums  of  money  received  or  expended  on  account  of  the 
company  by  the  directors,  and  all  persons  employed  by  or  under 
them,  and  of  all  the  matters  and  things  for  which  such  sums  of 
money  shall  have  been  received  or  disbursed  and  paid,  and  one 
uniform  system  of  making  out  and  keeping  such  accounts  shall  be 
adopted  and  practised  at  all  the  places  where  the  business  of  the 
company  or  any  part  thereof  shall  be  carried  on. 

100.  No  shareholder  not  being  a  director  nor  any  mortgage  or 
bond  creditor  shall  have  the  right  to  interfere  with  the  affairs  or 
concerns  of  the  company,  or  to  inspect  any  books  of  accounts 
or  minutes  containing  the  banking  transactions  of  the  company 
with  its  customers,  nor  shall  the  directors  be  at  any  time  compelled 
to  disclose  to  the  general  meetings  or  otherwise  any  thing  beyond 
the  general  results  of  business  of  the  company,  or  to  show  the 
name  of  any  of  its  customers,  or  the  state  of  any  particular 
account.  But  each  of  the  present  trustees  of  the  company,  and 
any  future  trustee  who  shall  be  specifically  authorized  by  resolu- 
tions of  a  general  meeting  for  that  purpose,  shall  have  the 

*  19    same  right  of  inspecting  the  books,  minutes,  documents,  *  and 

writings  of  the  company  as  the  directors  for  the  time  being. 

101.  The  books  relating  to  the  general  aflfairs  of  the  company 
shall  be  balanced  thirty  days  at  least  before  such  ordinary  general 
meeting,  and  forthwith,  on  the  books  being  so  balanced,  an  exact 
report  and  balance  sheet  shall  be  made  up,  which  shall  exhibit  a 
true  statement  of  the  capital,  stock,  credits,  and  property  of  every 
description  belonging  to  the  company,  and  the  debts  due  by  the 
company  at  the  date  of  making  such  balance  sheet,  and  a  distinct 
view  of  the  profit  or  loss  which  shall  have  arisen  on  the  transac- 
tions of  the  company  in  the  course  of  the  preceding  year  and 
previously  to  each  ordinary  general  meeting ;   such  report  and 
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balance  sheet  shall  be  examined  by  the  directors  or  any  three  of 
their  number,  and  shall  be  signed  by  the  directors,  and  shall 
thereupon  be  recorded  in  the  books  of  the  company. 

103.  The  directors  shall  cause  these  presents  and  such  of  the 
said  books  of  accounts  and  all  such  minutes  and  other  books,  doc- 
uments, and  writings  belonging  to  the  company  as  relate  to  the 
general  af&irs  of  the  company,  and  also  the  reports  and  statements 
which  are  hereby  required  to  be  produced  by  the  directors  to  the 
general  meetings,  to  be  kept  at  the  principal  office  of  the  company. 

105.  The  said  books  relating  to  the  general  affairs  of  the  com- 
pany so  balanced  as  aforesaid,  together  with  such  balance  sheet  as 
aforesaid,  shall,  fourteen  days  previous  to  such  ordinary  general 
meeting  and  for  one  month  thereafter,  be  open  for  the  inspection 
of  the  shareholders  at  the  place  of  business  of  the  company 
wherein  such  meeting  is  to  be  held  ;  but  the  shareholders 
shall  not  be  entitled  *  at  any  time  except  during  the  period  *  20 
aforesaid  to  demand  the  inspection  of  such  books  unless  in 
virtue  of  a  written  order  signed  by  two  of  the  directors. 

106.  The  directors  shall  produce  to  the  shareholders  assembled 
at  such  ordinary  general  meeting  the  balance  sheet  applicable  to 
the  period  immediately  preceding  such  meeting,  together  with  the 
report  of  the  auditors  thereon  as  hereinbefore  provided,  and  a  copy 
of  such  balance  sheet,  with  the  profit  and  loss  account  and  of  the 
auditor's  repK>rt,  shall  be  transmitted  gratis  to  every  shareholder. 

On  the  24th  of  January,  1855,  a  meeting  of  the  directors  was 
held,  of  which  the  following  minutes  appeared  in  the  company's 
books:  — 

"Present:  Erskine,  in  the  chair;  Chad  wick,  Lattey,  Griffith, 
and  Stephens. 

"  Balance  sheet  laid  before  board  taken  from  general  ledger 
closed  20th  of  January,  1865. 

"  The  charter  incorporating  the  company  having  been  granted 
oil 'the  20th  instant,  and  its  provisions  requiring  that  every  share 
before  commencing  business  should  be  signed  for,  and  that  half 
the  amount  should  be  paid,  while  powers  of  attorney  to  sign  the 
deed  from  absent  shareholders  in  India  and  elsewhere  cannot  be 
received  in  London  within  the  time  required,  it  was 

"  *  Resolved  unanimously,  that  in  order  to  eflFect  the  great 
object  of   immediately  commencing  business,  and  avoiding  {he 
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possible  forfeiture  of  the  charter  for  want  of  fulfilling  the  require- 
ments thereof,  the  shares  this  day  remaining  unsigned  for, 

*  21    should,  as  a  temporary  measure,  *  be  taken  by  the  directors 

in  their  individual  names,  and  be  hereafter  transferred  at 
par  by  them  as  soon  as  possible  into  the  names  of  other  parties.' 

"  It  was  further  resolved,  that,  to  enable  the  directors  to  pay  up 
at  once  the  necessary  amount  on  each  share  as  required  by  the 
charter,  the  board  should  take  from  them  cash  credit  bonds  for 
the  amount  of  their  shares  so  signed  for,  such  cash  credit  bonds  to 
bear  no  interest,  and  the  shares,  so  taken  up  and  signed  for,  to 
carry  no  dividend. 

'  "  In  accordance  with  the  above  resolutions  the  directors  among 
them  completed  the  share  list  to  the  required  number,  viz.  5000 
shares,  all  subscribed  for,  half  fully  paid  up." 

[Here  followed  the  number  of  shares  taken  by  each  of  the 
directors,  making  a  total  of  1028  shares  signed  for  under  the  above 
minute.] 

"  It  was  further  resolved,  that  these  shares  slfculd  be  allotted 
and  transferred  hereafter  into  the  names  of  other  parties,  as  nearly 
as  possible  in  equal  proportions  from  each  cash  credit ;  and,  further, 
it  is  agreed  by  the  unanimous  assent  of  the  board,  that  the  amount 
of  these  cash  credits  shall  not  be  called  up  from  the  parties  signing 
the  same  without  his  own  expressed  assent  thereto." 

The  whole  of  the  250,000Z.  was  never  in  fact  paid  up  in  cash, 
but  the  company  nevertheless  carried  on  business  as  bankers. 

On  the  11th  of  March,  1857,  the  company  stopped  payment,  and 
on  the  25th  of  November,  1857,  an  order  was  made  for  winding 
it  up. 

*  22       *  Under  this  order  the  appellants  were  placed  on  the  list 

of  contributories  as  executors  of  Major  Longworth,  a  deceased 
shareholder,  and  an  order  for  a  call  was  subsequently  made  on  all 
the  contributories  upon  the  footing  of  a  report  of  the  official 
manager,  setting  forth  the  amount  which  would  be  required  in 
order  to  pay  the  debts  proved  under  the  winding-up  order  and  the 
costs.  Some  of  these  debts  were  in  respect  of  ordinary  banking 
transactions,  and  application  was  made  in  the  Chambers  of  Yice- 
G&ancellor  Wood  on  behalf  of  the  appellants,  that  the  order  for 
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a  call  might  be  discharged  as  being  made  partly  in  respect  of 
banking  transactions  entered  into  illegally  before  half  the  capital 
had  been  subscribed. 

The  application  was  adjourned  into  Court,  and  the  Yice-Ghan- 
cellor  refused  to  disturb  the  call.  *  The  case  is  reported  in  Mr. 
Johnson's  Reports,  (a) 

Mr.  Danielj  Mr.  Qiffard^  and  Mr.  De  Qexy  in  support  of  the 
appeal. — This  call  is  in  fact  an  enforcement  by  the  order  of  a  Court 
of  justice  of  contribution  among  wrong-doers  in  respect  of  illegal 
transactions.  Such  a  call  is  a  violation  of  the  rule  ''  ex  dolo  malo 
non  oritur  actio."  The  Vice-Chancellor  consiflered  that  the  contra- 
vention of  the  statute  was  the  act  of  the  directors,  and  that  the 
shareholders  were  not  in  pari  delicto^  but  the  resolution  to  contra- 
vene the  statute  appears  upon  the  minutes  which  are  accessible  to 
all  the  partners,  and  which  they  all  must  be  taken  in  point  of  law 
equally  to  know. 

[The  Lord  Chancellor. — Is  it  quite  clear  that  the  minutes  are 
accessible  to  all  tiie  shareholders  ?] 

By  the  deed  of  settlement  the  •  shareholders  are  restricted  *  23 
from  inspecting  the  customers'  accounts,  but  the  other  books 
are  open  to  their  inspection.  Therefore  the  shareholders  had  access 
to  the  minute-books  of  the  directors,  and  had  all  the  means  of 
knowing  that  this  arrangement  had  been  made ;  and  if  they  had 
the  means  of  knowing  they  are  liable  to  have  knowledge  in]4)uted 
to  them.  The  transactions  in  respect  of  which  the  call  is  made 
were  therefore  dealings  which  the  parties  interested  in  the  company 
thought  proper  to  permit  their  directors  to  commence  and  carry  on 
without  having  complied  with  the  provisions  of  the  Act.  The  con- 
sequence of  this  state  of  things  was  under  the  consideration  of  the 
Court  of  Bankruptcy  in  a  recent  case,  and  that  Court  decided  that 
as  against  the  estate  of  Colonel  Waugh,  one  of  the  directors  (who 
is  a  debtor  to  the  bank  to  a  large  amount  on  his  drawing  account), 
the  official  manager  of  the  company  could  not  be  admitted  to  prove 
on  the  ground  of  illegal  trading.  There  is  no  doubt  as  to  the  law 
being  as  laid  down  by  Lord  Ellenborough  in  Langton  v.  Hughes,  (6) 

(a)  Page  465.  .    (&)  1  M.  &  Sel.  586. 
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that  whatever  is  contrary  to  an  Act  of  Parliament  is  illegal, 
and  that  out  of  transactions  which  are  illegal  no  right  of  action 
can  arise.  In  Mitchell  y.  Cockbum^  (jai)  (which  was  decided  when, 
in  favour  of  a  legislative  monopoly  of  two  insurance  companies, 
partnerships  in  underwriting  were  made  illegal),  two  persons  had 
been  engaged  in  insurance  transactions :  they  both  became  bank- 
rupts, and,  one  having  paid  the  whole  of  the  debts,  the  question 
was,  whether  there  could  be  contribution  from  the  estate  of  the 
other.  The  transaction  being  illegal,  it  was  held  that  there  could 
be  no  contribution.  The  Vice-Chancellor  considered  in  the  present 
case  that  a  distinction  must  be   taken   between  companies 

*  24   which  *  are  farmed  for  an  illegal   object,  and   companies 

which  are  formed  for  a  legal  object  —  which  are  legal  in  their 
inception,  but  which  have  entered  into  illegal  transactions.  We 
submit,  however,  that  for  the  purpose  of  the  present  argument 
there  is  no  distinction  between  the  cases. 

[The  Lord  Chancellor. — In  Mitchell  v.  Cochhum  the  contract 
was  illegal.  This  is  a  case  of  legal  contracts  as  between  the  cus- 
tomers and  the  bank.  The  insurances  in  Mitchell  v.  Cockbum  were 
void.  Were  not  the  debts  here  valid  ?] 

Mitchell  V.  Cockbum  was  not  decided  on  the  ground  that  the 
insured  had  no  remedy.  Under  the  Act  prohibiting  partnerships 
in  insurance,  where  there  was  a  single  underwriter  with  whom  an 
insurance  had  been  effected,  and  the  insured  did  not  know  of  any 
partnership,  he  could  recover,  because  the  underwriter  could  not 
defend  himself  by  setting  up  an  illegal  contract  entered  into  by 
him,  of  which  the  insured  was  ignorant.  But  still  no  contribution 
could  be  enforced,  because,  although  the  debt  was  valid,  the  pro- 
vision that  the  partners  should  participate  in  the  benefits  or  losses 
of  it,  was  an  illegal  stipulation.  In  Ewing  v.  OBbaldiaton^  (b)  Mr. 
Ewing  engaged  to  carry  on  the  Surrey  Theatre  in  partnership  with 
Mr.  Osbaldiston.  Mr.  Osbaldiston  received  Mr.  Swing's  money,  and 
refused  to  pay  what  was  due  from  him.  On  Mr.  Ewing  filing  a 
bill,  Mr.  Osbaldiston  most  iniquitously,  as  must  be  admitted,  said : 
^'  This  transaction  in  which  we  have  been  engaged  in  was  illegal, 
because  at  the  Surrey  Theatre  entertainments  consisting  of  music 

(a)  2  H.  BI.  879.  (6)  2  Myl.  &  Cr.  63. 
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and  dancing  were  alone  lawful.  Plays  have  been  acted  there,  and 
they  are  illegal,  and  therefore  you  shall  not  have  your  money." 
Lord  CoTTENHAM  held  that  a  sufficient  defence,  although  Mr.  Ewing 
had  taken  no  part  in  the  violation  of  the  law,  and  Mr.  Os- 
baldiston  had.  The  Vice-Chancellor  thought  *  Ewing  v.  *25 
OAcddUton  distinguishable  from  the  present  case  on  the 
ground  that  Mr.  Ewing  knew,  as  appeared  by  the  correspondence, 
that  theatrical  representations  had  been  given  at  tlie  Surrey  Theatre. 
We  submit,  however,  that  although  that  circumstance  existed  there 
the  decision  did  not  turn  upon  it.  If  the  circumstances  had  been 
these,  that  up  to  the  time  when  the  contract  was  entei*ed  into,  music 
and  dancing  had  been  the  only  entertainments  given  at  the  Surrey 
Theatre,  and  Mr.  Ewing  had  gone  back  to  Scotland  and  had  not 
troubled  himself  to  see  whether  this  state  of  things  continued,  or 
what  entertainments  were  given,  and  then  he  had  called  upon  Mr. 
Osbaldiston  to  account  for  profits  or  losses  arising  from  the  repre- 
sentation of  plays,  could  not  Mr.  Osbaldiston  equally  have  said, 
"  You  seek  contribution  in  respect  of  illegal  dealings  ?  "  Would  it 
not  have  been  in  vain  for  Mr.  Ewing  to  say,  '^  I  did  not  know  when 
I  entered  into  partnership  with  you,  that  you  meant  to  give  illegal 
entertainments,  I  thought  you  were  carrying  on  the  concern  legally. 
I  must  therefore  have  an  account  of  profit  and  loss  of  the  illegal 
transactions,  because  I  entered  into  partnership  with  you  for  a 
legal  purpose  ?  "  A  similar  case  may  be  supposed  of  a  steamboat 
company  trading  with  the  coast  of  Africa,  which,  though  formed 
for  legal  purposes,  had  engaged  in  the  slave  trade.  Could  the 
gains  and  losses  arising  from  such  traffic  have  been  the  subjects  of 
an  account  in  a  Court  of  justice,  or  would  it  make  any  difierence 
that  one  of  the  partners  might  not  have  known  that  illegal  trans- 
actions had  been  entered  into?  We  submit  that  although  a 
company  may  be  formed  for  legal  purposes,  still,  if  it  engage  in 
illegal  transactions,  there  can  no  more  be  contribution  in  respect 
of  those  illegal  transactions  than  there  could,  if  they  alone  had 
been  the  objects  of  the  company. 

[The  Lord  Chancellor.  —  Suppose  this  section  of  the  Act 
had  gone  on  to  say  that  the  company  should  not  enter  *  into    *  26 
any  transaction  before  ten  o'clock  in  the  morning  or  after  ten 
o'clock  at  night,  would  a  contract  entered  into  before  or  after  those 
hours  by  the  directors,  without  the  personal  knowledge  of  the 
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shareholders,  prevent  a  shareholder  upon  whom  a  debt  had  been 
levied  from  having  a  remedy  against  the  other  shareholders?] 

In  such  a  case  any  person  who  contracted  before  or  after  those 
hours  would  have  entered  into  an  illegal  conti-act,  and  could  enforce 
no  claim  against  the  company.  But  although  a  customer,  ignorant 
of  any  illegal  dealing,  might  recover  against  the  bank,  because  the 
bank  could  not  set  up  its  own  illegality,  it  is  beyond  all  question 
that  the  bank  could  not  recover  from  a  customer  who  overdrew. 
That  was  decided  by  the  case  of  Hall  v.  Franklin,  (a)  In  that  case 
there  happened  to  be  one  shareholder  in  a  banking  company,  who 
was  a  clergyman,  and  it  was  held  that  the  company  could  not 
recover  against  the  acceptor  of  a  bill  which  the  company  had  dis- 
counted. 

[The  Lord  Chancellor.  —  Is  it  your  argument  that  a  customer 
might  levy  for  his  whole  debt  upon  any  one  shareholder  who  was 
de  facto  wholly  ignorant  of  the  illegality  of  the  transactions,  and 
that  still  he  would  have  no  remedy  for  contribution  against  any 
other  shareholder  ?] 

Let  the  case  be  first  considered  as  between  two  directors,  who 
certainly  would  be  in  pari  delicto^  — two  directors  who  had  joined 
in  passing  those  resolutions.  Upon  what  principle  could  it  be  con- 
tended one  of  those  two  directors  could  recover  from  the  other  ? 

[The  Lord  Chancellor.  —  Would  all  the  shareholders  be  liable  to 
an  indictment  because  the  directors  began  to  trade  before  half  the 
capital  was  paid  up  ?] 

It  is  not  necessary  to  carry  the  argument  to  that  length  ;  but 
even  if  the  shareholders  were  indicted,  there  would  be  evidence  to 
go  to  a  jury. 

[The  Lord  Chancellor.  —  If  I  were  trying  such  a  case  I 
♦27    should  direct  the  *jury  to  acquit,  unless  the  dealing  was 
brought  to  the  personal  knowledge  of  the  shareholders.] 

You  must  impute  to  copartners  a  knowledge  of  that  which  is  in 
their  partnership  books. 

(a)  8  M.  &  W.  2d9. 
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[The  Lord  Chancellor.  —  Partners  are  supposed  to  be  aware  of 
all  transactions  of  the  firm,  but  Courts  of  Law  and  Equity  have 
made  a  distinction  between  a  common  partnership  and  a  joint- 
stock  company.] 

In  both  cases  the  question  is  one  of  circumstances.  The  question 
is,  whether  the  facts  here  are  not  enough*to  bring  the  shareholders 
within  the  rule,  that  an  ordinary  partner  is  supposed  to  know  the 
contents  of  the  partnership  books.  In  an  ordinary  partnership  it 
is  not  enough  to  say  that  one  of  the  firm  was  a  sleeping  partner, 
and  that  he  never  went  to  the  place  of  business.  If  there  had 
been  three  people  in  this  partnership  instead  of  three  hundred, 
knowledge  would  be  imputed  as  a  matter  of  course.  So  here  at 
the  public  meetings,  and  in  the  communications  between  the  share* 
holders  and  their  agents,  and  tlie  trustees  and  their  auditors,  it 
must  have  come  to  the  knowledge  of  any  shareholder  who  made 
an  investigation,  that  the  dealings  were  illegal. 

[The  Lord  Justice  Turner.  —  What  do  you  say  that  a  share- 
holder ought  to  have  done,  supposing  him  to  have  discovered  the 
fact  that  this  resolution  was  passed,  on  which  you  rely  ?] 

He  might  have  filed  a  bill  for  an  injunction  to  prohibit  an  illegal 
course  of  dealing  from  taking  place.  If  a  person  engaged  in  part- 
nership sees  that  his  partners  are  on  the  eve  of  entering  into  a  trans- 
action which  is  not  legal,  it  is  his  duty  to  prevent  their  so  doing, 
and,  if  he  cannot  do  so  in  any  otlier  way,  to  file  a  bill.  If  the  cir- 
cumstances are  such  that  you  can  impute  to  the  shareholders  at 
large  a  knowledge  of  the  illegal  dealings,  as  you  could  impute  it  to 
the  members  of  a  small  partnership,  the  consequence  will  be  the 
same.  The  public  are  entitled,  when  they  deal  with  joint-stock 
companies  of  this  description,  to  have  that  protection  which 
the  Act  of  *  Parliament  provides  for  them,  namely,  that  there  *  28 
shall  be  half  of  the  capital  paid  up,  and  that  they  shall  not 
deal  with  a  mere  bubble  company.  It  is  the  duty  of  every  sub- 
scriber to  the  undertaking  to  take  care  that  the  Act  of  Parliament 
has  been  complied  with. 

[The  Lord  Justice  Turner. —  Supposing  that  a  shareholder  had 
protested  against  the  business  going  on,  would  you  say  that  he  was 
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in  pari  delicto  with  those  who  carried  on  the  business,  because  he 
did  not  file  a  bill  for  an  injunction  to  restrain  them  from  doing 

BO?] 

No  such  protest  is  suggested  to  have  been  made  here,  and  it  is 
therefore  not  necessary  to  maintain  that  proposition.  Where 
there  is  a  joint-stock  bank,  which  has  traded  for  a  long  time,  and 
its  books  have  been  exhibited,  or  produced  at  public  meetings,  and 
there  are  trustees  and  auditors,  whose  duty  it  is  to  look  at  the 
books  and  inform  the  shareholders  of  their  contents,  and  the  deed 
of  settlement  positively  provides  that  for  one  month  after  the 
meeting  of  shareholders  there  shall  be  an  opportunity  afibrded  of 
inspecting  the  books,  the  Court  must,  in  the  absence  of  evidence 
to  the  contrary,  impute  Xo  the  shareholders  knowledge  of  the  com- 
pany's dealings,  and,  if  that  be  so,  they  stand  for  all  practical 
purposes  in  pari  delicto  with  the  directors. 

[The  Lord  Chancellor.  —  Are  the  whole  body  of  shareliolders 
supposed  to  know  all  that  the  directors  do  ?] 

There  is  a  high  authority  for  imputing  knowledge  to  them.  In 
NxcoIVb  CaBe^  (a)  Lord  Justice  Turner  says :  "  There  were,  however, 
auditors  of  this  company,  appointed  by  the  shareholders.  These 
auditors  were,  within  the  scope  of  their  duty,  at  least  as  much  the 
agents  of  the  shareholders  as  the  directors  were,  and  the  false  and 

fraudulent  representations  were  discoverable  by  them.  It 
•  29    cannot,  therefore,  I  think,  be  said  that  the  respondent  *  was 

without  the  means  of  knowledge,  and  I  think  that  in  a  case 
of  this  description  the  respondent,  if  he  had  the  means  of  knowl- 
edge, can  be  in  no  better  position  than  he  would  have  been  if  he 
had  actual  knowledge." 

[The  Lord  Chancellor. — Would  you  say  that,  in  point  of  fact, 
it  was  to  be  expected  that  all  the  shareholders  should  examine  the 
books,  so  as  to  see  by  addition  that  250,000Z.  had  been  subscribed  ? 
If  the  amount  fell  short  by  a  single  shilling,  that  would  be  equally 
contrary  to  the  Act  of  Parliament.] 

(a)  3  De  G.  &  J.  441. 
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We  need  not  carry  the  argument  so  far,  for  the  illegality  ap- 
peared upon  the  resolutions  of  the  directors,  which  actually  set  the 
company  in  motion.  The  shareholders  did  not  require  to  look  at 
the  accounts  to  have  notice  of  the  transaction,  the  only  thing  req- 
uisite would  have  been  to  look  at  the  resolutions  of  the  directors  ; 
and  here  was  a  resolution  saying  in  so  many  words  that  the  capital 
had  not  been  paid  up,  and  that  in  order  to  make  a  fictitious  capital, 
the  directors  would  put  down  in  the  book  of  names  persons  who 
were  never  intended  to  pay. 

Mr.  Rolt^  MrTBovillj  and  Mr.  Roxburgh  for  the  official  manager, 
were  not  called  upon. 

November  10. 

The  Lord  Chancellor. — We  have  considered  this  case  since  the 
Court  adjourned  yesterday,  and  I  confess  that  the  strong  opinion 
which  I  then  entertained  is  strengthened  upon  reflection.  I  have 
now  no  doubt  whatever  that  the  order  below  should  be  affirmed. 

The  ground  upon  which  it  is  said  that  the  order  ought  to  be  set 
aside  is,  that  there  was  some  illegality  to  be  imputed  to  those  for 
whose  benefit  the  order  is  to  be  made.  Now  the  order  is 
to  be  made  for  the  benefit  of  the  shareholders  *  who  are  *  80 
liable  to  the  creditors  of  the  company,  and  we  are  to  say 
whether  there  is  any  delictum  imputable  to  them,  which  should 
deprive  them  of  the  remedy  for  which  they  now  apply,  namely,  an 
order  for  this  call. 

In  one  sense  these  transactions  were  illegal,  that  is  to  say,  they 
ought  not  to  have  been  entered  into.  But  ^'  fieri  non  debuit  factum 
valet."  It  was  wrong  to  begin  the  transactions  of  the  company 
until  half  the  capital  had  been  paid  up,  but  it  was  a  company  for  a 
legal  purpose,  and  the  transactions  out  of  which  the  necessity  for 
this  call  arises,  were  legal,  that  is  to  say,  the  customers  have  a 
remedy  for  the  deposits  which  they  made,  and  the  creditors  of  the 
company  cannot  at  all  be  afiected  by  the  irregularity  of  which  the 
directors  were  guilty.  This  was  not  a  company  established  for  an 
illegal  purpose,  nor  were  the  dealings  void  out  of  which  this  de- 
mand arises,  because  the  creditors  of  the  company  had  a  right  to 
sue  the  company,  and  having  sued  the  company  and  got  a  judg- 
ment they  would  have  had  a  right  to  take  any  effects  of  the  com- 
pany that  could  be  found ;  and  they  had  a  right  if  the  company 
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had  no  effects  to  come  upon  any  shareholder  for  the  whole  sum 
recovered  from  the  bank.  Therefore  the  company  was  not  illegal, 
and  the  transactions  out  of  which  this  arises  having  been  entered 
into  were  not  illegal.  The  creditors  had  a  right  to  maintain  an 
action.  That  is  now  allowed,  although  I  find  that  in  the  Court 
below  it  was  first  contended  that  every  thing  was  illegal,  and  I 
think  that  Mr.  Daniel  did  well  in  so  contending,  because  if  he 
could  have  proved  this,  it  would  have  gone  to  the  root  of  the  whole, 
but  having  been  obliged  candidly  to  give  that  up,  as  I  find  he  did 
in  the  course  of  the  argument  in  the  Court  below,  I  think  that  the 
ground  was  cut  from  underneath  him,  and  when  it  was  found 
that  as  between  the  customers  and  the  company  the  dealings 

*  31    *  were  not  void,  the  consequence  inevitably  follows  that  there 

might  be  a  call  for  contribution. 

Now  what  is  the  delictum  t  Can  the  shareholders  be  supposed, 
although  they  might  have  had  the  means  of  knowledge,  to  have 
gone  to  the  hooka  of  the  company  and  to  have  summed  up  all  the 
items  of  money  paid  towards  the  capital,  to  ascertain  that  the 
amount  in  the  first  instance  was  100,000Z.  and  then  250,000Z.,  and 
to  take  care  that  it  was  not  short  by  a  single  shilling,  because  upon 
the  reasoning  to  which  Mr.  Daniel  was  obliged  to  resort  if  it  had 
been  wanting  in  a  single  shilling  his  argument  would  have  been 
equally  valid.  I  think,  there  was  no  illegality,  no  delictum  here, 
to  be  imputed  to  the  shareholders.  Could  they  have  been  indicted 
for  what  was  done  by  the  directors  ?  Most  certainly  not.  The 
directors,  I  believe,  in  strict  law  could  have  been  indicted,  because 
to  violate  an  Act  of  Parliament,  although  there  is  no  specific  penalty 
annexed  to  that  violation,  is  a  misdemeanour,  and  a  person  who 
does  so  is  liable  to  be  indicted  and  punished  ;  but  can  it  be  said 
that  the  shareholders  because  they  did  not  see  that  this  sum  had 
been  paid  up,  and  because  they  did  not  file  a  bill  for  an  injunction, 
had  committed  a  misdemeanour,  and  were  liable  to  be  indicted  and 
imprisoned  ? 

It  seems  to  me,  therefore,  that  there  was  no  delictum  which  can 
be  imputed  to  them,  and  that  this  case  does  not  at  all  come  within 
the  general  maxim  that  out  of  illegality  no  action  can  arise. 

Upon  the  whole  I  entirely  agree  with  the  view  that  was  taken  of 
this  case  by  the  learned  Vice-Chancellor,  and  I  think  that  this 
appeal  ought  to  be  dismissed  with  costs. 
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*  The  Lord  Justice  Knight  Bruce. — There  is  so  mncli  of  *  82 
good  sense  and  abstract  justice  in  the  Vice-Chancellor's  deci- 
sion that  it  would  be  indeed  a  matter  for  regret  if  by  the  strict  rules 
of  law  we  were  obliged  to  dissent  from  it.  I  think  that  we  are  not 
so  obliged,  and  that  the  principle  of  law  to  which  allusion  has  been 
80  much  and  so  properly  made  during  the  argument,  and  the  just 
exposition  of  the  statute  of  the  7  &  8  of  the  Queen,  require  no 
such  thing.  We  are  dealing  here  with  the  general  interests  and 
rights  of  the  shareholders.  The  special  liabilities  of  the  directors 
and  the  special  position  in  which  the  directors  may  have  placed 
themselves  are  not  matters  with  which  for  the  present  purpose  we 
have  any  concern.  I  agree  that  the  appeal  should  be  dismissed 
with  costs. 

The  Lord  Justice  Turner. — I  had  an  opportunity  of  looking 
into  this  case  last  night,  and  I  am  quite  satisfied  that  tlie  order 
made  by  the  Vice-Chancellor  is  correct.  I  think  it  is  quite  a 
different  question  what  knowledge  is  to  be  imputed  to  the  share- 
holders as  between  them  and  third  persons  dealing  with  the  com- 
pany, and  what  knowledge  is  to  be  imputed  to  the  shareholders  as 
between  them  and  their  directors  or  trustees.  There  is  a  case  of 
Hale  V.  Jffafe,  (a)  in  which  the  cases  are  referred  to,  which  is  not 
without  its  bearing  upon  this  point.  I  think,  upon  the  whole,  that 
the  order  of  the  Court  below  should  be  affirmed,  and  that  this 
appeal  should  be  dismissed  with  costs. 


•PIGGOTT  V.  STRATTON.  ♦SS 

1859.    November  3,  4,  12.    Before  the  Lord  Chancellor  Lord  Campbell,  and 

the  Lords  Justices. 

The  defendant  held  two  ploU  of  building  bind,  B  &  C,  under  a  lease  which 
contained  a  covenant  to  build  the  houses  not  less  than  thirty  feet  apart,  the 
effect  of  which  was  to  secure  to  houses  on  plot  B  a  sea  view  over  plot  C.  H. 
having  entered  into  a  treaty  with  the  defendant  for  an  underlease  of  B,  made 
inquiries  of  the  defendant  as  to  what  could  be  built  on  the  land  in  front.    The 

(a)  4  Beav.  369.    See  also  Campbell  v.  Campbell,  7  CI.  &  Fin.  166;  and 
see  Lindley  on  Partnership,  647,  and  the  cases  there  collected. 
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defendant  replied  that  he  the  defendant  could  not  build  on  C  closer  than 
thirty  feet,  as  his  lease  did  not  allow  it. .  H.  after  having  inspected  the?  origi- 
nal lease  took  an  underlease  of  B,  containing  a  covenant  by  the  defendant 
that  he,  his  executors,  administrators,  and  assigns,  would  observe  the  lessee^s 
covenants  in  the  original  lease.  The  defendant  afterwards  surrendered  his 
lease  to  the  ground  landlord,  took  a  new  lease  not  containing  the  old  restric- 
tions, and  commenced  building  on  C  in  a  way  which  would  obstruct  the  sea  * 
view  from  houses  on  B  belonging  to  the  plaintiff,  who  was  the  assignee  of  H. 

Hdd,  that  the  rights  of  H.,  under  the  defendant's  covenant  to  observe  the  cove- 
nants in  the  original  lease,  were  not  affected  by  the  defendant's  surrender  of 
that  lease,  and  that  the  plaintiff  was  on  that  ground  entitled  to  an  injunction 
to  restrain  the  defendant  from  building  in  contravention  of  those  covenants.^ 

ffdd,  further,  that  even  if  by  reason  of  the  surrender  the  covenant  was  gone,  the 
plaintiff  was  entitled  to  an  injunction  on  equitable  grounds,  for  that  what  the 
defendant  had  said  to  H.  amounted  to  a  representation,  that  the  defendant 
could  not  during  the  term  of  his  lease  build  otherwise  than  in  a  parti<jular 
way,  which  representation  he  was  bound  to  make  good.' 

Jarden  v.  Money,  5  H.  L.  Cas.  185,  explained. 

This  was  an  appeal  by  the  defendant  Stratton  from  a  decree 
made  by  Vice-Chancellor  Wood,  restraining  the  defendants  Strat- 
ton and -Harbour  from  building  on  a  certain  piece  of  land  any 
messuages  not  standing  alone  and  detached,  or  not  having  between 
every  two  of  them  an  open  space  of  thirty  feet  at  least. 

By  an  indenture  of  lease,  dated  the  12th  of  November,  1845, 
and  made  between  the  late  Sir  Richard  Simeon  of  the  one  part, 
and  the  defendant  Stratton  of  the  other  part,  in  consideration  of 
the  rents  and  covenants  therein  contained  and  reserved  on  the 
lessee's  part  to  be  paid  and  performed,  Sir  Richard  Simeon 
demised  to  Stratton,  his  executors,  administrators,  and  assigns, 
three   pieces  of  land  on  the  sea  coast  in  the  Isle   of  Wight, 

marked  in  the  plan  drawn  in  the  margin  of  the  indenture 
*  34    with  the  letters  *  A,  B,  and  C,  for  the  term  of  999  years, 

from  the  6th  of  July,  1845.  This  indenture  contained 
(amongst  other  covenants)  covenants  by  Stratton,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  with  Sir   Richard 

'  As  to  injunctions  to  restrain  the  erection  of  buildings  in  breach  of  cove- 
nants not  to  build  in  a  particular  manner  or  on  a  particular  site,  see  Coles  v. 
Sims,  5  De  G.,  M.  &  G.  1,  note  (2)  ;  Lloyd  v.  London,  Chatham,  &  Dover 
Railway  Co.,  2  De  G.,  J.  &  S.  668;  Linzee  v.  Mixer,  101  Mass.  512;  Parker 
9.  Nightingale,  6  Allen,  341;  2  Sugden  V.  &  P.  (8th  Am.  ed.)  596,  597; 
2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1654,  note  (4) ;  Kerr  Inj.  522,  628.  532,  588 ; 
2  Story  Eq.  Jur.  §  956. 

'  See  post,  49,  and  citations  in  note  1. 
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Simeon,  his  heirs  and  assigns,  that  Stratton,  his  executors,  admin- 
istrators, and  assigns,  should,  within  the  period  of  three  years,  to 
be  computed  from  the  6th  of  July,  1845,  build  and  completely 
finish,  in  a  substantial  and  workmanlike  manner,  upon  some  part 
of  the  premises,  at  least  two  good  and  substantial  brick  or  stone 
messuages  or  dwelling-houses,  with  suitable  outbuildings,  and 
which,  in  the  opinion  of  the  surveyor  for  the  time  being  of  Sir 
Richard  Simeon,  his  heirs  or  assigns,  should  be  of  the  value  of 
1500/.  each,  at  the  least ;  and  that  in  case  Stratton,  his  executors, 
administrators,  undertenants,  or  assigns,  should  build  on  the 
premises  more  than  two  messuages,  then  each  additional  messuage 
should  be  substantially  built  of  brick  or  stone,  and  should  be,  in 
the  opinion  of  the  surveyor,  of  the  value  of  500Z.  at  the  least ;  and 
that  every  such  additional  messuage  or  dwelling-house  should 
stand  alone  and  detached ;  and  that  between  every  two  such  addi- 
tional messuages  or  buildings  there  should  be  an  open  space  of 
thirty  feet  at  the  least. 

The  lauds  comprised  in  the  above  lease  were  situate  near  the 
sea-shore.  The  piece  of  land  marked  G,  lay  between  the  piece  of 
land  marked  B  and  the  sea,  and  was  the  only  land  upon  which 
buildings  could  be  erected  so  as  to  obstruct  the  sea  view  from 
houses  built  upon  the  piece  of  land  marked  B. 

After  the  granting  of  this  lease,  Stratton  entered  into  negotia- 
tions with  several  persons  to  grant  them  underleases  of  portions 
of  the  property,  and,  amongst  others,  with  the  defendant  Harbour 
for  an  underlease  of  part  of  plot  B,  for  the  purpose  of  build- 
ing marine  villas  upon  *  it.  Harbour,  who  was  a  builder,  *  85 
asked  Stratton  what  buildings  could  be  erected  on  plot  C. 
Stratton  replied  that  he  (Stratton)  could  not  build  houses  on  C  at 
a  less  distance  than  tliirty  feet  from  each  other,  because  his  lease 
forbade  his  doing  so.  Harbour  inspected  the  draft  of  the  lease, 
and  being  satisfied  with  such  a  restriction  as  to  the  houses  to  be 
built  on  plot  C,  he  agreed  to  take  the  underlease,  and  by  an 
indenture  dated  the  17th  of  December,  1851,  and  made  between 
Stratton  of  the  <^ne  part,  and  Harbour  of  the  other  part,  in  con- 
sideration of  th^  rents  and  covenants  thereinafter  reserved  and 
contained  on  th0  lessee's  part  to  be  paid  and  performed,  Stratton 
demised  and  leised  to  Harbour  a  portion  of  the  piece  of  land 
marked  B,  for  the  term  of  970  years,  at  the  yearly  rent  of  18/. 
And  in  the  same  indenture  was  contained  a  covenant  by  Harbour 
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with  Stratton,  that  he  (Harbour)  -would,  within  one  year  from 
tlie  date  thereof,  erect  and  completely  finish,  in  a  substantial  and 
workmanlike  manner,  a  good,  substantial  stone  or  brick  messuage 
or  dwelling-house  on  some  part  of  the  land  thereby  demised,  and 
which,  in  the  opinion  of  the  surveyor  for  the  time  being  of  Sir 
Richard  Simeon,  or  his  heirs,  should  be  of  the  value  of  800Z.  at 
the  least,  or,  in  lieu  of  such  house,  should  build  two  semi-detached 
dwelling-houses  under  the  same  roof,  which  together  should,  in 
the  opinion  of  the  same  surveyor,  be  worth  500L  And,  by  the 
same  underlease,  after  a  recital  that  the  land  thereby  demised 
was  (with  other  lands)  granted  and  demised  by  Sir  Richard 
Simeon  to  Stratton  by  an  indenture  of  lease  of  the  12th  of  Novem- 
ber, 1845,  for  the  term  of  999  years,  subject  to  the  rent  and  cove- 
nants therein  reserved  and  contained,  Stratton,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  covenanted  with 
Harbour,  his  executors,  administrators,  and  assigns,  that  he 
(Stratton),  his  executors,  administrators,  and  assigns,  would 
*36  thenceforth  pay  the  rent  and  observe  *the  lessee's  cove- 
nants reserved  and  contained  in  the  same  lease,  and  effect- 
ually keep  indemnified  Harbour,  his  executors,  administrators, 
and  assigns,  therefrom  and  from  all  actions,  suits,  and  other  pro- 
ceedings, loss,  costs,  charges,  damages,  and  expenses  by  reason  of 
the  non-payment  or  non-performance  of  the  same  rent  and  cove- 
nants, or  either  of  them,  or  by  reason  of  any  other  matter  or  thing 
relating  thereto.  Harbour,  by  the  same  indenture,  covenanted 
with  Stratton  to  perform,  on  his  part,  as  to  the  land  in  the  under- 
lease, the  covenants  contained  in  the  original  lease  of  November, 
1845. 

Upon  obtaining  this  underlease,  Harbour  proceeded  to  erect 
two  semi-detached  messuages  on  the  piece  of  land  therein  com- 
prised ;  and  by  an  indenture  dated  the  15th  of  November,  1858, 
he  assigned  the  land,  with  the  messuages  upon  it,  to  the  plaintiff, 
her  executors,  administrators,  and  assigns,  for  the  then  residue  of 
the  term  of  970  years  granted  by  the  underlease  of  the  17th  of 
December,  1851,  subject  to  the  rent  and  covenants. 

In  the  year  1854,  Stratton  surrendered  the  original  lease  of  the 
12th  of  November,  1845,  to  Sir  John  Simeon,  the  successor  of  Sir 
Richard  Simeon,  and,  in  consideration  of  such  surrender,  obtained 
from  Sir  John  a  new  lease  of  the  property  therein  comprised,  with 
covenants  as  to  building  differing  from  those  contained  in  the 
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original  lease,  and  so  as  to  allow  of  his  building  upon  the  land 
marked  C  without  keeping  an  interval  of  thirty  feet  between  every 
two  of  the  buildings  to  be  erected  by  him. 

On  the  2d  of  June,  1857,  Stratton  underlet  to  the  defendant 
Perkis  a  part  of  the  land  marked  C,  lying  opposite  to  Mrs.  Piggott's 
houses.  Perkis  some  time  afterwards  parted  with  his  interest  to 
Harbour,  who,  with  Stratton's  concurrence,  and  as  it  was  stated 
under  an  indemnity  from  him,  commenced  building  on  this 
piece  *  of  ground  houses  at  a  much  less  interval  than  thirty  *  87 
feet  from  each  other,  though  in  accordance  with  the  terms 
of  the  lease  from  Sir  John  Simeon  to  Stratton.  These  houses 
were  so  placed  that  when  completed  they  would  shut  out  the  sea 
view  from  the  plaintiff's  houses,  which  view  would  not  have  been 
seriously  affected  if  they  had  been  built  thirty  feet  apart.  The 
plaintiff  then  filed  her  bill  against  Stratton  and  Perkis  to  restrain 
such  building,  and  on  Harbour's  interest  being  discovered  he  was 
made  a  party  by  amendment.  On  the  18th  of  November,  1858, 
the  plaintiff  obtained  an  interlocutory  injunction  against  Harbour. 
On  the  19th  of  April,  1859,  the  case  was  heard  on  motion  for 
decree,  and  Vice-Chancellor  Wood  made  a  decree  (a)  dismissing 
the  bill  without  costs  as  against  Perkis,  continuing  the  injunction 
against  Harbour  for  the  residue  of  his  term  of  970  years,  and 
granting  an  injunction  to  restrain  Stratton  during  the  term  of 
970  years,  his  workman,  servants,  and  agents,  from  building  on 
the  piece  of  land  marked  C,  or  any  part  thereof,  any  messuages  or 
dwelling-houses  not  standing  alone  and  detached,  or  not  having 
between  every  two  of  such  messuages  or  buildings  an  open  space 
of  thirty  feet  at  the  least. 

The  defendant  Stratton  appealed  from  this  decree. 

Mr.  Roll  and  Mr,  Souihgate  for  the  plaintiff,  in  support  of  the 
decree.  —  We  contend,  first,  that,  apart  from  all  representations 
by  Stratton,  there  is  a  .covenant  binding  on  Stratton.  The  cove- 
nant to  observe  the  covenants  of  the  original  lease  has  the  same 
effect  as  if  those  covenants  were  repeated  verbatim  in  the  under- 
lease under  which  the  plaintiff  claims.  Doughty  v.  Bowman,  (b) 
The  Vice-Chancellor  considered,  however,  that  the  obliga- 
tion *  towards  Harbour  to  perform  the  covenants  of  the  *  88 
original  lease  existed  only  while  that  lease  subsisted,  thus 

(a)  Johns.  341.  (6)  11  Q.  B.  444,  454. 
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reducing  the  covenant  by,  Stratton  ^th  Harbour  to  a  covenant  not 
to  act  in  anj  such  way  as  to  enable  the  ground  landlord  to  defeat 
Harbour's  title.  We  say,  on  the  contrary,  that  under  the  covenant 
in  the  underlease  Harbour  acquired  a  right  to  have  the  covenants 
in  the  original  lease  observed  by  Stratton  modo  et  formd^  so  far  as 
Harbour  was  interested  in  their  being  obsei-ved,  and  that  this  right 
could  not  be  defeated  by  any  dealing  between  Stratton  and  the 
ground  landlord  to  which  Harbour  was  not  privy.  Doe  v.  Pyke.  (a) 
The  covenant  to  indemnify  Harbour  from  the  consequences  of  a 
breach  of  the  covenants  does  not  affect  the  covenant  not  to  break 
them.     DavenporVs  Case,  (b) 

Then,  as  to  the  purely  equitable  part  of  the  case,  we  say  that 
Stratton  made  to  Harbour  representations  which  he  is  not  at 
liberty  to  falsify.  He  knew  that  Harbour  was  taking  the  ground 
on  a  building  speculation,  that  'the  representations  must  have 
materially  influenced  Harbour  in  taking  it,  and  that  Harbour 
spent  money  on  the  land  on  the  faith  of  that  representation. 
Stratton,  therefore,  is  bound.  Evans  v.  Bicknelly  (<?)  Saward  v. 
Aratey,  (d)  Richards  v.  St/ms.  («)  The  case  is  not  like  Jorden  v. 
Money,  (jg)  The  decision  of  the  House  of  Lords  in  that  case 
proceeded  on  the  ground  that  there  was  nothing  but  an  expression 
of  an  intention,  with  an  express  repudiation  of  any  legal  obligation 
to  carry  out  that  intention.  Here  there  was  a  positive  statement 
of  the  fact  that  Stratton  could  not  build. 

Mr.  Roundell  Palmer,  Mr.  Daniel,  and  Mr.  C.  T.  SimpBon 

•  89    for  the  appellants.  —  *  The  doctrine  of  representations  as 

distinguished  from  agreements  does  not  apply  here.  Tliat 
doctrine  is  correctly  laid  down  in  Sugd.  V.  &  P.  (A)  The  mis- 
representation must  be  a  misrepresentation  of  a  material  fact 
known  to  th6  person  making  the  statement,  and  not  known  to  the 
other  party.  The  statement  must  be  untrue,  and  the  person  to 
whom  it  is  made  must  be  misled  by  it.  Here  the  statement  made 
was  true.  The  purchaser  did  not  rely  on  it,  but  inquired  for  him- 
self, so  even  had  it  been  untrue  he  would  have  had  no  ground  for 
complaint:  but  it  was  not  untrue.     The  vendor  represented  no 

(a)  5  M.  &  Sel.  146,  154.  (e)  2  £q.  Ca.  Ab.  617. 

(6)  8  Rep.  144.  (jg)  6  H.  L.  Cas.  185. 

(c)  6  Ves.  174.  {h)  Page  272  (Uth  ed.). 

((2)  10  Moore,  55 ;  2  Bing.  519. 
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more  than  that  there  was  a  cpvenant  restraining  him  from  build- 
ing. That  was  reallj  the  case,  and  it  was  for  the  purchaser  to 
judge  how  far  he  would  relj  on  such  a  restraint. 

^  [The  Lord  Chancellor.  —  Suppose  the  vendor  had  at  the  time 
made  up  his  mind  to  surrender  the  lease  and  take  a  new  one. 
How  would  the  case  then  stand  ?  ] 

That  would  raise  a  different  equity,  it  would  have  been  against 
good  faith.  In  the  actual  case  there  was  no  mala  fides  ;  the  vendor 
never  agreed  not  to  build.  What  the  purchaser  relied  on  was  that 
there  was  a  covenant  making  it  impossible  for  the  vendor  to  do  a 
certain  act  without  the  consent  of  the  Tandlord,  which  was  not 
likely  to  be  given.  Suppose  A.  for  a  premium  paid  him  by  B. 
admits  B.  into  partnership  with*  him,  nothing  being  said  as  to  the 
terms,  the  Court  could  not  restrain  A.  from  dissolving  the  partner- 
ship at  any  time ;  though  if  there  was  any  thing  from  which  it 
could  be  inferred  that  A.  had  from  the  first  the  intention  of  dis- 
solving immediately  after  receiving  the  premium,  it  might  probably 
grant  relief.  The  purchaser  here  knew  the  whole  circumstances 
and  what  he  had  to  depend  upon.  Jorden  v.  Money  (ji)  fully 
supports  the  principle  on  which  we  rely,  and  which  had 
been  previously  acted  *upon  in  Pickard  v.  Sears ^(b)  as  ^40 
explained  in  Freeman  v.  Cooke.  ((?)  Either  the  plaintiff 
must  make  out  that  a  fact  was  misrepresented,  or  he  must  call 
upon  the  Court  to  imply  a  further  declaration  by  him  that  he  would 
not  get  rid  of  this  covenant. 

[Tre  Lord  Chancellor.  —  May  not  his  words  be  considered  to 
involve  a  representation  that  he  could  not  get  rid  of  it  ?  ] 

If  he  had  simply  said  that  he  could  not  build,  that  might  have 
been  so ;  if  he  had  said  that,  and  no  fui*ther  inquiry  had  been 
made,  he  might  have  been  held  to  have  made  a  representation  that 
he  was  completely  restrained  from  building,  and  might  have  been 
bound  to  make  that  representation  good ;  but  all  he  did  was  to 
state  that  he  was  restrained  by  a  particular  covenant,  which  cove- 
nant the  purchaser  inspected.  According  to  Jorden  v.  Money  the 
'  purchaser  ought  to  have  made  it  matter  of  contract,  and  obtained 

(a)  5  H.  L.  Cas.  185.        (6)  6  Ad.  &  El.  469.        (c)  2  Exch.  654. 
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from  the  vendor  a  covenant  that  he  would  not  build.  Now  the 
Court  cannot  imply  such  a  contract,  it  cannot  go  bey©nd  the  terms 
which  the  parties  have  embodied  in  a  solemn  deed.  Monypenny  v. 
Monypenny^  (a)  Anderson  v.  Fitzgerald^  (6)  Squire  v.  Campbell,  (tf) 
North  British  Railway  Company  v.  Tod.  (rf)  If  there  was  such  a 
contract  it  was  only  by  parol,  and  the  Statute  of  Frauds  is  a 
defence.  The  contract  being  wholly  denied  we  were  not  obliged 
to  claim  the  benefit  of  the  statute.     Ridgway  v.  Wharton,  (e) 

The  question  then  remains,  does  the  purchase-deed  contain  such 

a  contract.     On  this  point  the  judgment  of  the  Vice-Chancellor  is 

in  our  favour.     There  is  a  simple  recital  of  the  existence  of  the 

lease  showing  liability  to  rents  and  covenants,  and  it  is 

*  41    evident  that  the  covenant  *  on  which  the  plaintifi*  relies  was 

intended  merely  as  a  covenant  to  indemnify  against  the 
claims  of  the  landlord,  not  as  a  covenant  for  a  distinct,  independent 
purpose.  The  covenant  to  pay  rent  can  only  refer  to  the  rent 
reserved  by  the  subsisting  lease,  and  cannot  continue  beyond  it ; 
and  it  is  straining  the  language  of  the  covenant  to  hold  it  as  mean- 
ing more  than  that  the  vendor  will  observe  all  the  covenants  in 
the  original  lease,  so  as  to  prevent  the  purchaser's  title  from 
becoming  liable  to  be  defeated  by  the  landlord.  Any  such  con- 
struction would  be  very  inconvenient ;  for  if  the  covenant  is  to  be 
treated  as  in  force  when  the  original  lease  is  gone,  Harbour  might 
still  sue  Stratton  for  not  observing  the  covenants  in  the  original 
lease,  and  that  Harbour  could  not  be  injured  by  their  not  being 
observed,  would  be  no  defence :  Saward  v.  Arstey;  (jg)  or  he  might 
obtain  an  injunction  to  prevent  acts  inconsistent  with  them :  Dick- 
inson V.  Grand  Junction  Canal  Company.  (A) 

Mr.  Bolt,  in  reply.  —  Indemnity  against  the  claims  of  the  land- 
lord was  no  doubt  one  object  of  the  covenant  by  Stratton  with  Har- 
bour, but  not  the  only  object.  The  effect  of  this  covenant  was,  we 
contend,  the  same  as  if  the  covenants  of  the  original  lease  had  been 
inserted  in  the  underlease.  There  is  no  sufficient  reason  for  deter- 
mining the  operation  of  the  covenant  by  the  surrender  of  the  lease. 
The  surrender  of  an  old  lease  and  taking  a  new  one  does  not  affect 

(a)  4  K.  &  J.  174 ;  3  De  G.  &  J.  672.      («)  8  De  G.,  M.  &  G.  677. 
(6)  4  H.  L.  Cas.  484.  (g)  10  Moore,  66;  2  Bing.  619. 

(c)  1  Myl.  &  Cr.  469,  479.         '  (h)  16  Beav.  260. 

(d)  12  CI.  &  Fin.  722. 
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the  interest  of  a  sub-lessee :  4  Geo.  2,  c.  28,  §  6  ;  Doe  v.  Pj/ke.  (a) 
The  covenant  therefore  remains  in  force  so  far  as  Harbour  has  an 
interest  in  having  the  covenants  of  the  old  lease  observed,  and  no 
practical  inconvenience  would  arise  :  if  he  were  to  sue  at 
law  for  breach  of  a  *  covenant  which  did  not  concern  him,  *  42 
he  would  only  get  nominal  damages,  and  a  Court  of  Equity 
would  not  grant  an  injunction. 

As  to  the  equitable  question,  the  appellants  say :  1.  If  Stratton's 
statement  be  treated  as  a  statement  of  fact,  it  wa^  true,  and  there- 
fore no  equity  arises.  2.  If  it  was  an  erroneous  representation  of 
law,  it  only  put  Harbour  on  inquiry.  8.  That  if  not  one  or  the 
other,  it  was  an  expression  of  intention ;  and,  according  to  Jorden 
V.  Monty ^  not  binding.  There  is  a  fallacy  in  each  of  these  posi- 
tions. Stratton's  statement  was  a  mixed  statement  of  fact  and  law, 
and  was  not  true.  It  was  so,  indeed,  in  the  letter,  but  what  he  said 
was  intended  to  induce  a  belief  that  he  could  not  alter  the  existing 
state  of  things ;  it  came  in  effect  to  this :  '^  There  is  such  a  state 
of  things  that  I  cannot  build,  and  never  shall  be  able  to  build."  If 
what  Stratton  said  was  not  a  false  representation,  it  was  a  parol  con- 
tract. Jorden  v.  Money  has  no  bearing  on  the  case.  The  House  of 
Lords  there  came  to  the  conclusion  that  no  contract  was  intended, 
that  there  was  nothing  but  an  expression  of  intention,  an  intention 
which  the  person  expressing  it  was  left  at  liberty  to  change.  To  make 
this  case  analogous  to  that,  Stratton  should  have  said :  ^'  I  can  get  rid 
of  that  covenant,  but  you  may  trust  to  my  honour  that  I  will  not." 
Now,  taking  it  to  be  a  case  of  parol  contract,  the  consideration 
having  been  paid,  and  possession  taken,  so  as  to  remove  all  objec- 
tion on  the  ground  of  its  not  being  in  writing,  the  only  diflSculty 
in  our  way  is,  that  the  terms  ought  to  have  been  embodied  in  the 
assignment.  Tlie  dicta  of  Lord  Cottenham,  in  Squire  v,  Campbell^ 
are  to  be  understood  with  this  qualification,  that  they  apply  only  to 
the  case  of  something  indivisibly  connected  with  the  rest  of 
the  contract,  and  which  cannot  be  inserted  *  without  alter-  •  48 
ing  the  whole.  In  the  case  of  JSeriofs  Hospital,  (b)  the  gen- 
eral rule  is  laid  down  that  the  contract  is  to  be  looked  for  only  in 
the  final  instrument ;  but  there  is  nothing  in  that  case  or  Squire 
V.  Campbell  to  interfere  with  the  addition  of  such  a  term  as  that 
in  the  present  case  ;  a  term  the  object  of  which  is  only  to  make 

(a)  6  M.  &  Sel.  146.  (6)  2  Dow,  801. 
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secure  for  the  future  something  which  is  secured  for  the  pres- 
ent. 

Judgment  reserved. 

November  12. 

The  Lord  Chancellor. — I  am  of  opinion  that  the  decree  appealed 
against  ought  to  be  affirmed. 

The  injunction  was  claimed  on  two  grounds :  Ist,  on  the  legal 
construction  of  a  covenant  entered  into  by  Stratton  to  Harbour  in 
an  indenture  of  lease  dated  17th  December,  1851  ;  2d,  upon  an 
equity  arising  from  a  parol  representation  made  by  Stratton  to 
Harbour  before  and  at  the  time  when  this  lease  was  granted,  and 
from  Stratton's  subsequent  conduct  in  encouraging  Harbour  to  act 
on  that  representation. 

The  Vice-Chancellor  held  that  the  plaintiflF  was  not  entitled  to  the 
injunction  on  the  first  ground,  but  was  entitled  to  it  on  the  second. 

It  seems  to  me  that  on  either  ground  the  injunction  may  be  sup- 
ported. 

The  first  question  depends  upon  whether  Stratton  is  to  be  con- 
sidered, after  surrendering  to  Sir  Richard  Simeon  the  lease 
*44  of  1845,  as  under  a  covenant  to  Harbour  not  *to  build 
houses  on  the  land  marked  C  in  that  lease,  so  as  to  obstruct 
the  sea-view  from  houses  built  on  the  land  marked  B ;  and  this 
depends  entirely  upon  the  construction  of  the  underlease  of  1861, 
from  Stratton  to  Harbour,  regard  being  had  to  certain  facts  then  exist- 
ing. These  facts  are,  that  by  the  lease  of  1846  Sir  Richard  Simeon 
had  demised  to  Stratton  for  999  years  a  part  of  his  estate  in  the 
Isle  of  Wight,  on  the -Solent,  consisting  of  three  plots  marked  A,  B, 
and  C,  and  Stratton  had  covenanted  that  he  would  not  build  houses 
on  C  without  a  certain  interval  between  them,  which  would  have 
permitted  a  sea-view  across  C  from  houses  built  on  B  ;  that  in  the 
year  1851  Stratton  proposed  to  underlet  to  Harbour  for  970 
years  a  considerable  part  of  the  plot  marked  B  for  the  purpose 
of  building  marine  villas  upon  it  ;  that  the  value  of  such  land 
depended  materially  upon  the  houses  to  be  erected  upon  it  having 
a  view  of  the  sea  ;  that  Harbour,  during  the  negotiation  had 
expressed  solicitude  upon  this  subject,  and  that,  to  quiet  Jiim,  Strat- 
ton said  that  he  Stratton  was  bound  by  his  lease  of  1845  not  to 
build  houses  which  could  have  this  efifect.  Under  these  circum- 
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stances,  the  underlease  of  1851  was  executed,  containing  a  cov- 
enant by  Stratton  to  Harbour,  by  which,  after  a  recital  of  the  lease 
of  1846,  Stratton  *'  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenanted  with   Harbour,  his  executors,  adminis- 
trators, and  assigns,  that  he,  Stratton,  his  executors,  administrators, 
and  assigns,  would  thenceforth  observe  the  lessee's  covenants  con- 
tained in  the  same  lease."     Tlie  underlease  does  not  repeat  the 
words  of  the  covenant  in  the  lease  as  to  the  interval  to  be  left 
between  the  houses  to  be  built  on  C.     But  verba  relata  inesse  vidert" 
tur ;  and,  according  to  the  dictum  of  Parke  B.,  in  Doughty  v.  Bow- 
man^ (a)  '*  a  covenant  to  perform  tlie  covenants  of  a  lease 
has  no  *  other  effect  than  if  the  former  covenants  had  been    *  45 
inserted."     I  conceive,  therefore,  that  this  covenant  in  the 
underlease  was  tantamount  to  a  covenant  by  Stratton  for  himself, 
his  heirs,  executors,  administrators,  and  assigns,  not  to  build  houses 
on  G  without  leaving  the  stipulated  interval  between  them.     Is  not 
this  covenant  still  binding  upon  Stratton  ?     He  admits  that  it  was 
binding  upon  him  till  he  surrendered  the  lease  of  1845,  and  that 
till   then   an  injunction  might  have  been  obtained  by  Harbour 
against  his  building  houses  on  G  contrary  to  the  covenant.     He 
now  relies  upon  the  surrender.     I  entirely  concur  in  the  general 
maxim  that  a  covenant  to  perform  the  covenants  of  a  lease  is  only 
binding  during  the  subsistence  of  the  lease.     But,  looking  to  the 
covenant  in  this  underlease,  it  is  evident  to  me  that  the  parties 
intended  that,  in  as  far  as  it  conferred  any  benefit  upon  Harbour, 
it  should  remain  in  force  during  the  currency  of  the  underlease. 
Harbour  acquired  a  material  benefit  by  Stratton's  covenant  to  him 
to  perform  the  covenant  in  the  lease  from  Sir  Richard  Simeon  as 
to  the  mode  in  which  the  houses  were  to  be  erected  between  B  and 
the  margin  of  the  Solent.     It  cannot  properly  be  called  an  ease- 
ment or  a  servitude  over  G,  but  Harbour  acquired  a  right  to  an 
amenity,  which  materially  enhanced  the  value  of  the  land  which 
was  sublet  to  him,  and  restrained  the  use  of  part  of  the  land  demised 
to  Stratton.     If  there  had  been  in  the  underlease  a  direct,  express, 
specific  covenant  by  Stratton  that,  during  the  currency  of  the  under- 
lease, he  would  not  build  upon  G  so  as  to  injure  the  prospect  from 
B,  it  was  not  contended  that  this   covenant  would  have   been 
affected  by  the  surrender.     But  I  conceive  that  the  covenant  to 

(a)  11  Q.  B.  454. 
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perform  all  the  covenants  in  the  lease,  which  contained  such  a  cov- 
enant, is  an  exact  equivalent.  When  Stratton  had  sublet  B,  at 
the  same  time  restraining  the  mode  of  enjoying  C  during  the 

currency  of  the  underlease,  he  could  not  by  any  surrender 
♦46    *  derogate   from  the  right  which  Harbour   had  acquired.^ 

Harbour  was  a  stranger  to  the  surrender,  and  could  not  be 
prejudiced  by  it.  With  respect  to  strangers,  the  estate  out  of 
which  an  interest  has  been  granted  to  them  is  supposed  to  con- 
tinue after  the  surrender.  Thus,  "  if  tenant  for  life  grant  a  rent- 
charge,  and  after  surrender,  yet  the  rent  remaineth ;  for  to  that 
purpose  he  that  is  the  surrenderee  cometh  in  under  the  charge."  (a) 
So  in  DavenporVs  Case^  (6)  tenant  for  fifteen  years  of  a  rec- 
tory to  which  the  advowson  of  a  vicarage  was  appendant,  having 
granted  the  next  presentation  to  the  vicarage  if  it  should  become 
vacant  during  the  term  which  the  grantor  had  in  the  rectory,  sur- 
rendered his  term  to  the  reversioner ;  the  vicarage  became  void 
before  the  expiration  of  the  fifteen  years,  and  in  quare  impedit  the 
question  arose,  whether  the  surrender  which  as  between  the  parties 
had  put  an  end  to  the  term  for  years  had  extinguished  the  right  of 
the  grantee  to  the  next  presentation.  Held,  that  it  had  not,  because 
the  term,  for  the  benefit  of  the  grantee,  had  to  some  resp)ect  con-, 
tinuance,  although  in  rex  veritate  it  was  determined.  In  Doe  d. 
Beadon  v.  Pyke^  (c)  the  same  doctrine  was  laid  down  and  acted 
upon.  Lord  Ellenbqrough  saying,  "  We  consider  it  clear  law  that 
though  a  surrender  operates  between  the  parties  as  an  extinguish- 
ment of  the  interest,  it  does  not  operate  as  to  third  persons  who  at 
the  time  of  the  surrender  had  rights  which  such  extinguishment 
would  destroy,  and  that  as  to  them  the  surrender  operates  only  as 
a  grant,  subject  to  their  right."  Therefore  if  Stratton,  before  the 
surrender  of  the  lease  of  1845,  is  supposed  to  have  covenanted  in 
the  underlease  to  Harbour  so  as  to  give  Harbour  an  interest  in  any 
part  of  the  land  demised  by  the  lease  of  1845,  upon  that  interest 

the  subsequent  surrender  could  have  no  operation.     That 

*  47    such  was  the  intention  of  the  *  parties  when  the  underlease 

of  1851  was  executed,  I  cannot  doubt,  and  I  think  that  this 
intention  is  sufficiently  manifested  by  the  language  they  have 
employed.  To  get  at  the  intention  of  covenants  it  is  not  necessary 
to  look  for  any  technical  form  of  words.    The  principles  on  which 

(a)  Co.  Liu.  338  h,  (&)  8  Rep.  144  6.  (c)  5  M.  &  Sel.  146. 

>  See  Kerr  Inj.  500;  M'Lityre  o.  Belcher,  14  C.  B.  N.  S.  654. 
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covenants  are  to  be  oonatrued  are  elaborately  and  lucidly  laid 
down  and  illustrated  in  the  judgment  of  Lord  Chancellor  Ghelms* 
FORD,  in  the  late  case  of  Monypenny  v.  Monypenny,  (a)  in  which 
he  overruled  (I  think  very  properly)  the  judgment  of  the  common* 
law  Judges  who  had  departed  from  these  principles. 
.  If  there  was  such  an  existing  covenant  by  Stratton  to  Harbour, 
it  is  admitted  that  Harbour,  before  the  assignment  of  his  term  to 
the  plaintiff,  would  have  been  entitled  to  the  injunction ;  and  that 
the  injunction  granted  to  the  plaintiff,  the  assignee  of  his  term, 
cannot  be  impeached. 

But  supposing  that  there  had  been  no  covenant  on  which  Har- 
bour could  have  maintained  an  action  at  law  against  Stratton  for 
building  a  row  of  houses  continuously  on  G,  I  am  of  opinion  that, 
on  equitable  grounds,  the  injunction  was  properly  granted.  The 
evidence  on  this  subject  was  in  some  degree  conflicting,  and, 
almost  at  the  close  of  the  argument  on  this  appeal,  an  application 
was  made  that  Stratton  and  Harbour  might  be  examined  vivd  voce 
before  us.  No  such  application  was  made  in  the  Gourt  below, 
and  there  —  as  we  learn  from  a  very  accurate  reporter  (fr)  —  "  the 
Court  was  satisfied  of  the  truth  of  Harbour's  statements."  Now, 
to  re-examine  the  parties  would  be  most  dangerous  after  long  legal 
discussions  on  the  materiality  of  controverted  facts,  and  to  satisfy 
my  mind  this  is  wholly  unnecessary ;  for  on  the  points  on  which 
Stratton  and  Harbour  differ  the  probability  is  strongly  in  favour 
of  the  testimony  of  Harbour,  and  his  evidence  is  materially 
corroborated  by  other  witnesses.  ♦  Harbour  being  an  expe-  *  48 
rienced  builder  as  well  as  Stratton,  the  importance  of  pre- 
serving the  sea  view  was  well  known  to  both,  and  it  would  have 
been  strange  if  Harbour  had  not  mentioned  this  to  Stratton  during 
their  negotiations,  and  equally  strange  if  no  reference  had  been 
made  by  Stratton  to  the  covenant  in  his  lease  by  which  it  would 
be  preserved.  And  it  is  sworn  that  Stratton  had  made  similar 
representations  when  negotiating  for  subletting  to  others  another 
part  of  the  land  demised  to  him  by  the  lease  of  1845.  I  give  faith 
to  the  evidence  of  Harbour,  who  swears  thus :  '^  I  put  the  question 
about  buildings  in  front  to  the  defendant  Stratton,  and  he  told  me 
he  could  not  build  closer  than  30  feet,  because  the  lease  from  Sir 
Richard  Simeon  forbad  him,  and  thereupon  I  was  induced  to  take 

(a)  8  De  G.  &  J.  672.  (5)  Johns.  346. 
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the  land ;  and  further,  in  order  to  satisfy  myself,  I  asked  for  and 
was  shown  the  draft  of  the  lease."  Harbour  then  consented  to 
take  the  underlease,  and  with  the  knowledge  of  Stratton  expended 
large  sums  of  money  upon  the  land  comprised  in  the  underlease, 
under  the  expectation  of  the  continued  benefit  of  the  restriction 
imposed  on  Stratton  by  the  covenant  in  the  original  lease.  I  agree 
with  the  Vice-Chancellor  in  thinking  the  following  to  be  the  fair 
effect  of  the  evidence :  "  Harbour,  in  negotiating  with  Stratton  for 
the  sub-lease  of  the  property,  was  doing  so,  as  Stratton  well  knew, 
with  a  view  to  build  upon  the  land ;  with  that  view  he  asked  a 
question  very  material  to  enable  him  to  form  an  estimate  as  to  the 
value  of  the  property.  Stratton's  answer  is, '  you  need  be  under 
no  apprehension  on  the  subject ;  the  land  between  that  which  I 
am  selling  to  you  and  the  sea  is  in  my  hands  as  lessee  for  this 
long  term  of  years,  and  I  cannot  build  upoif  it  so  as  to  obstruct 
the  sea  view,  for  I  am  bound  by  my  lease  not  to  do  so.' " 

Stratton  having  received  the  price  of  the  land,  enhanced 

*  49    by  the  security  of  the  sea  view,  and  having  stood  *  by  while 

he  saw  Harbour  erect  houses  on  the  property  sublet,  which 
were  valuable,  enjoying  the  sea  view,  but  would  be  almost  worthless 
without  it,  is  it  consistent  with  equity  and  good  conscience  that 
Stratton,  to  make  an  increased  profit  of  the  land  which  he  had  not 
sublet,  should  be  allowed  to  build  houses  upon  it  contrary  to  the 
covenant  in  his  lease  from  Sir  Richard  -  Simeon,  so  as  entii*ely  to 
obstruct  the  sea  view  enjoyed  by  the  houses  of  Harbour  ? 

No  attempt  has  been  made  to  defend  the  good  faith  or  to  palliate 
the  perfidy  of  such  a  transaction.  But  the  counsel  for  the  appel- 
lant, in  the  proper  discharge  of  their  duty,  have,  with  much 
ingenuity  and  ability,  ofiered  various  technical  objections  to  the 
injunction  being  granted  on  equitable  grounds. 

First,  they  contend  that  if  there  was  no  covenant,  the  injunction 
must  rest  on  a  parol  promise,  which,  as  it  respects  an  interest  in 
land,  is  void  by  the  Statute  of  Frauds.  If  the  remedy  sought  did 
rest  on  contract,  we  must  bear  in  mind  that  there  was  a  valuable 
consideration  for  the  promise,  and  that  there  has  been  part  per- 
formance. But  I  apprehend  that  the  injunction  is  to  be  supported 
on  the  well-established  doctrine,  that  if  A.  deliberately  makes  an 
assertion  to  B.  intending  it  to  be  acted  upon  by  B.,  and  it  is  acted 
upon  by  B.,  A.  is  estopped  from  saying  that  it  was  not  true.  If  it 
turns  out  to  be  false,  A.  is  answerable  for  the  damage  which  may 
[38] 
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have  accrued  to  B.  from  having  acted  upon  it,  and  B.  is  entitled, 
in  respect  of  any  thing  done  in  the  belief  that  it  vras  true,  to  object 
to  any  denial  of  its  truth  by  A.  This  doctrine  is  to  be  found  in 
Pickard  v.  Sears^  (a)  and  a  series  of  subsequent  decisions.* 

*But  it  is  argued  that  the  representation,  to  have  this  ♦SO 
effect,  must  be  false ;  whereas  all  that  Stratton  asserted  was 
strictly  true ;  for  when  he  made  the  assertion  the  lease  from  Sir 
Richard  Simeon  had  not  been  surrendered,  and,  while  that  lease 
remained  in  force,  he  was  bound  not  to  build  so  as  to  intercept 
the  sea  view ;  he  only  said  "  I  am  bound,"  and  so  he  was  till  the 
surrender.  But  moralists  and  jurists  tell  us  that  words  are  to  be 
understood  in  courts  of  justice  in  the  sense  in  which  the  person 
using  them  wished  and  believed  that  they  should  be  understood  by 
the  person  to  ^hom  they  were  addressed.  Must  not  Harbour 
have  understood  the  answer  to  his  question  to  mean,  that  Stratton 
was  bound  during  the  currency  of  his  lease,  and  that  during  the 
currency  of  the  underlease  he,  Harbour,  would  be  safe  from  the 
apprehended  obstruction?  Must  not  Stratton  have  wished  Har- 
bour so  to  understand  his  answer?  Therefore,  after  Harbour 
executed  the  underlease',  and,  Stratton  looking  on,  erected  the 
houses  on  the  faith  of  the  assertion,  Stratton  is  not  at  liberty  to 
deny  that  he  was  under  the  obligation.  How  it  arose  is  immate- 
rial, and  he  can  no  more  oppose  the  injunction  than  if  there  had 
been  an  actual  continuing  covenant  legally  binding  upon  him. 

NeKt,  it  was  said  that  all  are  supposed  to  know  the  law,  and 
that  Harbour  must  be  supposed  to  have  known  that  the  lease  of 
1845  might  be  surrendered,  and  that  he  ought  to  have  required  a 
covenant  from  Stratton  not  to  surrender  the  lease,  or  an  express 
covenant  that  on  the  land  demised  to  Stratton  there  should  be  no 
buildings  erected  to  interrupt  the  sea  view.  But  if  Stratton's  rep- 
resentation had  been  sincere  and  faithful,  all  such  precautions 
were  unnecessary,  and  the  business  of  life  could  not  be  conducted 
if  it  were  required  that  men  should  anticipate  and  expressly  guard 
against  the  wily  devices  to  which  the  deceitful  may  resort. 

(a)  6  Ad.  &  £1.  469. 

>  See  Kerr  Inj.  34;  Kerr  F.  &  M.  (Ist  Am.  ed.)  54;  Button  v.  Rossiter,  7 
De  G.,  M.  &  G.  9,  note  (1),  and  cases  cited ;  Andrews  v.  Lyons,  11  Allen,  349 ; 
Turner  v.  Coffin,  12  Allen,  401 ;  Bigelow  Estoppel,  473  et  aeq. ;  1  Sugden  V.  & 
P.  (8th  Am.  ed.)  4,  and  cases  in  note  (d) ;  11  Law  Reg.  (Aug.  1872)  N.  S. 
485,  491. 
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*  61       ♦  The  argument,  however,  chiefly  relied  upon  for  the  appel- 

lant was  that  what  Stratton  said  during  the  negojbiation  in 
reference  to  the  sea  view  results  merely  in  the  expression  of  inten- 
tion, and  that  the  case  of  Jorden  v.  Money  (^a)  is  a  conclusive 
authority  in  his  favour.  I  am  bound  to  suppose  this  case  to  have 
been  properly  decided  by  the  majority  of  the  members  of  the  House 
who  voted  upon  it.  But  in  considering  the  doctrine  of  law  which 
it  establishes,  I  must  look  to  the  facts  which  those  who  decided  it 
considered  to  be  proved  by  the  evidence.  I  cannot  look  at  that 
evidence  and  say  that  different  inferences  are  to  be  drawn  from  it, 
and  that  the  law  laid  down  is  accommodated  to  these  inferences. 
The  majority  of  the  Lords  thought  that  nothing  more  was  proved 
than  the  declaration  of  a  present  intention  not  to  enforce  the  bond. 
Therefore  it  is  not  legitimate  reasoning,  after  co^aparing  the  evi- 
dence there  with  the  evidence  in  this  case,  to  argue  that  there, 
as  much  as  here,  a  positive  assertion  of  a  fact  had  been  made. 
The  doctrine  there  laid  down  and  acted  upon  was,  that  where  a 
person  possesses  a  legal  right,  a  Court  of  Equity  will  not  interfere 
to  restrain  him  from  enforcing  it,  though,  between  the  time  of  its 
creation  and  that  of  his  attempt  to  enforce  it,  he  has  made  repre- 
sentations of  his  intention  to  abandon  it.  This  is  the  ratio  deci- 
dendi, and  this  only  is  binding  upon  us.  We  are  not  called  upon 
to  give  any  opinion  upon  the  point  of  law  on  which  the  law  lords 
were  divided  as  to  the  difference  between  a  misrepresentation  of  a 
fact  as  it  actually  existed,  and  a  misrepresentation  of  an  intention 
to  do,  or  to  abstain  from  doing,  an  act  which  wopld  lead  to  the 
damage  of  the  party  thereby  induced  to  do  an  act  on  the  faith  of 

the  representation.^    Taking  the  law  as  there  laid  down, 

*  62    that  a  mere  expression  of  intention,  *  although  acted  upon,  is 

no  ground  for  equitable  interference,  we  are  to  say  whether 
in  this  case,  considering  the  evidence,  we  come  to  the  conclusion 
that  there  was  here  a  mere  expression  of  an  intention  not  to  do 
an  act.  Now,  according  to  my  conclusion  upon  the  evidence, 
Stratton  absolutely  asserted  that  there  was  no  power  to  do  the  act, 
and  that  the  act  could  not  be  done  during  the  currency  of  the 
lease.  There  was  no  room  left  for  change  of  intention.  It  would 
be  childish  to  suppose  that  he  meant  to  be  understood  to  say  that, 
although  he  then  had  no  power  to  do  the  act,  he  might  afterwards 

(a)  5  H.  L.  Cas.  185. 

1  See  Kerr  Inj.  88,  39 ;  Kerr  F.  &  M.  (lot  Am.  ed.)  89,  90. 
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acquire  the  power  by  surrendering  the  lease.  He  clearly  gave 
Harbour  to  understand  that  he  would  have  no  power  to  disturb  the 
sea  view  during  the  currency  of  the  lease,  and  that  during  the 
currency  of  the  lease  the  sea  view  could  not  be  disturbed. 

For  these  reasons  I  am  of  opinion  that  the  appeal  ought  to  be 
dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce.  —  It  appears  to  me  also  that 
the  rights  of  the  plaintiff  against  the  defendant  Mr.  Stratton  are 
substantially  or  exactly  the  same  as  they  would  have  been  if  the 
surrender  by  Mr.  Stratton  to  Iiis  landlord  had  not  taken  place ; 
and  without  giving  any  opinion  on  the  case  made  by  the  plaintiff 
as  to  oral  representations,  I  think  the  decree  correct  on  the  ground 
of  the  covenant  by  Mr.  Stratton  contained  in  the  underlease  of  the 
17th  of  December,  1851.  The  appeal  ought  in  my  judgment  also 
to  be  dismissed  with  costs. 

The  Lord  Justice  Turner.  —  This  case  has  been  so  entirely 
exhausted  by  the  judgment  of  the  Lord  Chancellor  that  I  have 
nothing  to  add.  I  think  the  case  entirely  distinguishable  from 
Jorden  v.  Money. 


*  Ex  parte  The  UNDERTAKING  proposed  by  the  COLNE    *53 
VALLEY  AND  HALSTEAD   RAILWAY  BILL. 

1859.    NoTember  6,  10,  16.      Before  the  Lord  Chancellor  Lord  Campbell  and 

the  Lords  Ju8TIC1(s. 

Sanction  of  the  Court  refused  to  the  inyestment,  under  section  32  of  the  Act  22 
&  23  Vict.  c.  35,  of  a  trust  fund  in  the  purchase  of  India  stock,  created  under 
the  East  India  Loan  Act,  22  &  23  Vict.  c.  39.  But,  semble,  by  the  Lord 
Chancellor  (duhUantibtu  the  Lords  Justices)  that  a  trustee  making  such  an 
investment  on  his  own  responsibility  would  not  be  guilty  of  a  breach  of 
trust* 

The  question  in  this  case  was,  whether  the  Court  would  sanction 
the  investment  of  a  trust  fund  in  the  stock  created  by  the  East 
India  Loan  Act,  22  &  23  Yict.  c  39. 

«  See  Cockbum  r.  Peel,  9  W.  R.  725;  S.  C.  3  De  G.,  F.  &  J.  170;  Re 
Langford's  Trusts,  8  Jur.  N.  8.  114;  i^eFromow,  8  W.  R.  272;  2  Dan.  Ch. 
Fr.  (4th  Am.  ed.)  1791 ;  Lewin  Trusta  (5th  Eng.  ed.)  253. 
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The  matter  was  first  brought  before  Vice-Chancellor  Wood, 
upon  a  petition  presented  by  the  promoters  of  the  above-mentioned 
railway  undertaking,  praying  the  investment  in  the  stock  in  ques- 
tion of  the  sum  of  7200Z.  deposited  in  Court  under  the  standing 
ordera  of  both  Houses  of  Parliament  pending  the  application  for  a 
bill  for  the  construction  of  the  railway. 

It  was  alleged  upon  the  petition  that  the  Court  had  authority  to 
sanction  the  investment  under  the  82d  section  of  the  Act,  22  &  23 
Vict.  c.  85  (commonly  called  Lord  St.  Leonards's  Act),  which 
received  the  royal  assent  on  the  same  day  as  the  East  India  Loan 
Act,  22  &  23  Vict.  c.  39. 

The  82d  section  of  22  &  23  Vict.  c.  85  enacts,  that  "  when  a 
trustee,  executor,  or  administrator  shall  not,  by  some  instruments 
creating  his  trust,  be  expressly  forbidden  to  invest  any  trust  fund 
on  real  securities  in  any  part  of  the  United  Kingdom,  or  on  the 
stock  of  the  Bank  of  England  or  Ireland,  or  on  East  India  stock,  it 
shall  be  lawful  for  such  trustee,  executor,  or  administrator  to  invest 
such  trust  fund  on  such  securities  or  stock ;  and  he  shall  not 
♦  54  be  liable  on  that  account  as  for  a  breach  of  *  trust,  provided 
that  such  investment  shall  in  otlier  respects  be  reasonable 
and  proper." 

The  Vice-Chancellor,  after  expressing  a  doubt  whether  the  India 
stock  mentioned  in  the  clause  was  intended  to  include  the  new 
stock  about  to  be  created  under  the  India  Loan  Act,  22  &  23  Vict, 
c.  89,  and  refusing  to  sanction  the  investment  asked  for,  suggested 
that  the  matter  should  be  brought  to  the  attention  of  the  Court  of 
appeal,  together  with*  a  written  statement  which  he  handed  down 
as  explanatory  of  his  own  view  of  the  question. 

The  statement  was  in  the  following  terms :  — 

'^  The  application  made  to  me  by  the  petition  was  that  money 
might  be  invested  in  the  new  bl.  per  cent  Indian  loan,  1859,  on 
the  ground  that  such  a  course  would  be  authorized  by  Lord  St. 
Leonards's  Act  of  last  session,  authorizing  investments  by  trustees 
in  bank  stock  or  East  India  stock.'  My  difficulty  was  this :  At  the 
date  of  the  passing  of  Lord  St.  Leonards's  Act,  the  two  stocks  called 
bank  stock  and  East  India  stock  were  well  known  to  be  the  capital 
stock  of  the  two  great  companies  incorporated  by  charters  con- 
firmed by  Acts  of  Parliament,  and  the  dividend  on  the  East  India 
stock  was,  moreover,  guaranteed  by  Parliament  until  it  should  be 
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paid  ofiF  by  government.  The  India  51.  per  cent  loan  is,  indeed, 
in  the  form  of  a  stock,  transferable  in  books  kept  for  that  pur- 
pose ;  but  it  is  a  loan  to  the  Indian  government,  and  not  the  capi- 
tal stock  of  a  company,  neither  is  it  guaranteed  by  the  British 
government.  The  only  way  in  which  the  question  arose  as  to  the 
time  of  passing  the  Act  creating  the  loan  stock  and  the  Act  of 
Lord  St.  Leonards  was  this :  It  was  suggested  that,  had  the  Loan 
Act  been  actually  passed,  the  legislature  might,  in  passing 
Lord  •  St.  Leonards's  Act,  have  liad  reference  to  the  new  *  55 
stock  that  would  be  created  by  the  Loan  Act,  but  even  this  sug- 
gestion failed  when  it  was  shown  that  it  was  not  so  passed." 

November  5. 

Mr.  Mayhew^  in  support  of  the  petition,  submitted  the  statement 
to  the  Court,  and  asked  for  an  expression  of  their  Lordships' 
opinion  whether  the  investment  prayed  could  be  sanctioned  or  not. 

After  some  discussion  the  consideration  of  the  petition  was 
adjourned  to  give  an  opportunity  for  bringing  before  the  Court  all 
the  material  Acts  relating  to  the  old  East  India  stock. 

November  10. 


The  petition  was  again  brought  on  on  this  day. 


Mr.  Mayhew^  in  support  of  the  petition.  —  The  origin,  history,  and 
present  state  of  the  old  East  India  stock  appear  from  the  Acts  26 
Geo.  3,  c.  62  ;  29  Geo.  3,  c.  65  ;  33  Geo.  3,  c.  .47  ;  3  &  4  Will.  4, 
c.  85,  and  21  &  22  Vict.  c.  106.  The  provisions  which  relate  to  the 
guarantee  of  that  stock  are  the  9th,  14th,  16th,  and  17th  sections 
of  the  Act  3  &  4  Will.  4,  c.  85,  and  the  42d  section  of  the  Act  21  & 
22  Vict.  c.  106,  which  are  as  follows  :  — 

The  3  &  4  Will.  4,  c.  85,  §  9,  enacts :  — 

"  That  from  and  after  the  22d  day  of  April,  1834,  all  the  bond 
debt  of  the  East  India  Company  in  Great  Britain,  and  all  the  terri- 
torial debt  of  the  said  company  in  India,  and  all  other  debts  which 
shall  on  that  day  be  owing  by  the  said  company,  and  all  sums  of 
money,  costs,  charges,  and  expenses  which  after  the  said  22d  day  of 
April,  1834,  may  become  payable  by  the  said  company  in  respect  or 
by  reason  of  any  covenants,  contracts,  or  liabilities  then  exist- 
ing, and  all  debts,  expenses,  and  liabilities  whatever  *  which  *  56 
after  the  same  day  shall  be  lawfully  contracted  and  incurred 
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on  account  of  the  government  of  the  said  territories,  and  all  pay- 
ments by  this  Act  directed  to  be  made,  shall  be  charged  •and  charge- 
able upon  the  revenues  of  the  said  territories ;  and  that  neiUier 
any  stock  or  eflFects  which  the  said  company  may  hereafter  have  to 
their  own  use,  nor  the  dividend  by  this  Act  secured  to  them,  nor 
the  directors  or  proprietors  of  the  said  company,  shall  be  liable  to, 
or  chargeable  with,  anyiof  the  said  debts,  payments,  or  liabilities." 
Section  14  enacts, "  That  there  shall  be  paid  by  the  said  com- 
pany into  the  Bank  of  England^  to  the  account  of  the  commissioners 
for  the  reduction  of  the  national  debt,  such  sums  of  money  as  shall, 
in  the  whole,  amount  to  the  sum  of  two  millions  sterling,  with  com- 
pound interest  after  the  rate  of  three  pounds  ten  shillings  per  ceur 
tum  per  annum,  computed  half-yearly  from  the  said  22d  day  of 
April,  1834,  on  so  much  of  the  said  sums  as  shall,  from  time  to 
time,  remain  unpaid ;  and  the  cashiers  of  the  said  bank  shall 
receive  all  such  sums  of  money  and  place  the  same  to  a  separate 
account  with  the  said  commissioners,  to  be  intituled  *  The  Account 
of  the  Security  Fund  of  the  India  Company, '  and  that  as  well  the 
moneys  so  paid  into  the  said  bank  as  the  dividends  or  interest 
which  shall  arise  therefrom,  shall  from  time  to  time  be  laid  out, 
under  the  direction  of 'the  said  commissioners,  in  the  purchase  of 
capital  stock  in  any  of  the  redeemable  public  annuities  transferable 
at  the  Bank  of  England,  which  capital  stock  so  purchased  shall  be 
•  invested  in  the  names  of  the  said  commissioners  on  account  the 
said  security  fund,  and  the  dividends  payable  thereon  shall  be 
received  by  the  said  cashiers  and  placed  to  the  said  account,  until 
the  whole  of  the  sums  so  received  on  such  account  shall  have 
amounted  to  the  sum  of  twelve  millions  sterling :  and  the 

*  67    said  moneys,  stock,  and  *  dividends  or  interest  shall   be  a 

security  fund  for  better  securing  to  the  said  company  the 
redemption  of  their  said  dividend  after  the  rate  hereinbefore 
appointed  for  such  redemption." 

Section  16 :  ^'  Provided  always,  and  be  it  enacted,  that  all 
dividends  on  the  capital  stock  forming  the  said  security  fund, 
accruing  after  the  moneys  received  by  the  said  bank  to  the  account 
of  such  fund  shall  have  amounted  to  the  sum  of  twelve  millions 
sterling,  until  the  said  fund  shall  be  applied  to  the  redemption  of 
the  said  company's  dividend,  and  also  all  the  said  security  fund,  or 
so  much  thereof  as  shall  remain  after  the  said  dividend  shall  be 
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wholly  redeemed,  after  the  rate  aforesaid,  shall  be  applied  in  aid 
of  the  revcHues  of  the  said  territories," 

Section  17  enacts,  ^^  That  the  said  dividend  on  the  company's 
capital  stock  shall  be  paid  or  retained  as  aforesaid  out  of  such  part 
of  the  revenues  of  the  said  territories  as  shall  be  remitted  to  Great 
Britain,  in  preference  to  all  other  charges  payable  thereout  iu 
Great  Britain ;  and  that  the  said  sum  of  two  millions  sterling 
shall  be  paid  in  manner  aforesaid  out  of  any  sums  which  shall  on 
the  said  22d  day  of  April,  1834,  be  due  to  the  said  company  from 
the  public,  as  and  when  the  same  shall  be  received,  and  out  of 
any  moneys  which  shall  arise  from  the  sale  of  any  government 
stock  on  that  day  belonging  to  the  said  company,  in  preference  to 
all  other  payments  thereout ;  and  that,  subject  to  such  provisions 
for  priority  of  charge,  the  revenues  of  the  said  territories,  and  all 
moneys  which  shall  belong  to  the  said  company  on  the  said  22d 
day  of  April,  1834,  and  all  moneys  which  shall  be  thereafter 
received  by  the  said  company  from  and  in  respect  of  the  property 
and  rights  vested  in  them  in  trust  as  aforesaid,  shall  be 
applied  to  the  service  *  of  the  government  of  the  said  terri-  ♦  68 
tories,  and  in  defraying  all  charges  and  payments  "by  this 
Act  created,  or  confirmed  and  directed  to  be  made  respectively 
in  such  order  as  the  said  court  of  directors,  under  the  control  of 
the  said  board,  shall  from  time  to  time  direct ;  any  thing  in  any 
other  Act  or  Acts  contained  to  the  contrary  notwithstanding." 

The  Act  21  &  22  Vict.  c.  106,  §  42,  enacts,  "  That  the  dividend 
on  the  capital  stock  of  the  said  company  secured  by  the  3  &  4 
Will.  4,  c.  85,  until  the  redemption  thereof,  and  all  the  bond, 
debenture,  and  other  debt  of  the  said  company  in  Great  Britain, 
and  all  the  territorial  debt  and  all  other  debts  of  the  said  company, 
and  all  sums  of  money,  costs,  charges,  and  expenses,  which,  if 
this  Act  had  not  been  passed,  would,  after  the  time  appointed  for 
the  commencement  thereof,  have  been  payable  by  the  said  company 
out  of  the  revenues  of  India  in  respect  or  by  reason  of  any  treaties, 
covenants,  contracts,  grants,  or  liabilities  then  existing,  and  all 
expenses,  debts,  and  liabilities  which,  after  the  commencement  of 
this  Act,  shall  be  lawfully  contracted  and  incurred  on  account  of 
the  government  of  India,  and  all  payments  under  this  Act,  shall 
be  charged  and  chargeable  upon  the  revenues  of  India  alone,  as 
the  same  would  have  been  if  this  Act  had  not  been  passed  and 
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such  expenses,  debts,  liabilities,  and  payments  as  last  aforesaid 
had  been  expenses,  debts,  and  liabilities  lawfully  contracted  and 
incurred  by  the  said  company,  and  such  revenues  shall  not  be 
applied  to  any  other  purpose  whatsoever ;  and  all  other  moneys 
vested  in  or  arising  or  accruing  from  property  or  rights  vested  in 
her  Majesty  under  this  Act,  or  to  be  received  oa  disposed  of  by  the 
council  under  this  Act^  shall  be  applied  in  aid  of  such  revenues : 
provided  always,  that  nothing  herein  contained  shall  lessen 

♦  59    or  prejudicially  affect  any  security  *  to  which  the  said  com- 

pany, or  any  proprietor  or  creditor  thereof,  is  or  may  be 
entitled  upon  the  fund  called  *  The  Security  Fund  of  the  India 
Company,'  and  mentioned  in  the  Act  of  the  3  &  4  Will.  4,  c.  85, 
§  14." 

The  result  is,  that  the  old  India  stock  is  a  stock  raised  for  the 
service  of  her  Majesty's  East  Indian  dominions,  secured  by  the 
revenues  of  the  East  Indies,  in  preference  to  all  other  charges 
upon  those  revenues,  with  the  additional  security  for  its  redemp- 
tion of  a  fund  set  apart  for  that  purpose.  It  has  not,  therefore, 
as  the  Vice-Chancellor  supposed,  the  guarantee  of  the  imperial 
exchequer ;  and  if  the  East  Indian  revenue  should  be  defective, 
the  holders  of  the  stock  would  not  get  their  dividends.  The  stock 
created  under  the  new  Loan  Act  is  also  an  East  India  stock,  and 
under  the  Statute  21  &  22  Vict.  c.  106,  §  42,  is  also  charged  ou 
the  revenues  of  India.  The  only  diflference  between  the  two  kinds 
of  stock  is,  that  the  former,  having  priority  over  the  latter  as  a 
charge  on  the  Indian  revenue,  and  being  likewise  secured  by  a  fund 
set  apart  for  the  purpose,  may  be  considered  on  that  account  a 
better  investment  than  the  latter.  The  Indian  revenues,  however, 
must  be  presumed  to  be  sufficient  to  meet  all  charges  upon  them, 
and  the  new  stock  ought,  I  submit,  to  be  treated  as  a  fit  and  proper 
security  on  which  to  invest  a  trust  fund. 

November  16. 

The  Lord  Chancellor,  after  stating  that  he  had,  in  reply  to  a 
communication  which  he  had  made  to  Lord  St.  Leonards  on  the 
subject  of  this  application,  received  a  letter  from  him,  in  which  he 
disclaimed  being  the  author  of  the  clause  in  question,  and  expressed 
his  entire  disapproval  of  it,  said  :  — 

I  agree  with  Lord  St.  Leonards  in  thinking   that  this  sec- 
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tion  of  the  Act  is  in  direct  opposition  to  the  well  *  settled  *  60 
rule  of  equity,  as  to  the  securities  upon  which  trust  funds  are 
to  be  invested,  and  that  it  may  lead  to  jobbing  with  trust  funds, 
and  to  the  sacrifice  of  the  interests  of  reversioners  therein  for  the 
benefit  of  the  tenants  for  life.  Here,  however,  it  stands  in  the  Act, 
and  what  we  have  to  do  is,  not  to  question  the  policy  of  the  clause, 
but  to  put  upon  it  such  an  interpretation  as  it  appears  to  us  the 
legislature  intended. 

Now  this  clause  of  the  Act  clearly  enables  trustees  to  invest 
their  trust  funds  in  securities  which  have  not  the  imperial  guaran- 
tee, as  in  stock  of  the  Banks  of  England  and  Ireland,  and  in 
Scotch  securities,  and  also  in  India  stock,  which  has  not  the 
imperial  guarantee,  although  a  fund  is  appropriated  by  statute  to 
secure  the  payment  of  the  dividends ;  and,  if  called  upon  to  give 
an  opinion  whether  the  words  of  the  clause  are  large  enough  to 
include  the  stock  of  the  East  India  loan  of  1859, 1  must  say  that, 
upon  the  strictest  interpretation,  stock  of  that  description  is  India 
stock  within  the  meaning  of  the  enactment. 

The  two  Acts,  vi^..  Lord  St.  Leonardb's  Act,  and  the  East  India 
Loan  \ct,  1869,  received  the  royal  assent  on  the  same  day.  The 
date  of  the  commencement  of  an  Act  was  formerly  the  first  day 
of  the  session  of  Parliament  in  which  it  was  passed,  but  after- 
wards it  was  referred  to  the  day  upon  which  it  received  the  royal 
assent.  • 

Therefore,  on  the  day  upon  which  these  two  Acts  received  the 
royal  assent,  the  legislature  enacted  that  it  was  not  a  breach  of 
trust  in  trustees  to  invest  their  trust  funds  in  East  India  stock. 
There  was  on  that  day  an  East  India  stock  actually  in  existence, 
and  there  was  also  then  existing  the  Act  passed  on  the  same 
day,  *  under  which  the  stock  of  the  new  East  India  loan  *  61 
has  been  or  is  about  to  be  created.  This,  therefore,  is  India 
stock,  which,  though  not  having  the  same  incidents,  is  generically 
the  same  as  the  older  stock  ;  and,  taking  the  language  of  Lord  St. 
Leonards's  Act  as  it  stands,  I  must  say,  the  stock  of  the  new  loan 
is  East  India  stock  within  the  meaning  of  the  32d  clause  of  the 
Act,  and  that  a  trustee  investing  in  such  stock  would  not  be  guilty 
of  a  breach  of  trust. 

At  the  same  time  I  do  not  say  that  the  investment  is  one  which 
this  Court  ought  to  sanction.  If  the  investment  had  been  actually 
made,  and  the  application  to  ^this  Court  had  been  to  make  the 
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trustee  responsible,  and  he  had .  pleaded  the  Act  of  Parliament, 
and  that  he  saw  no  reason  to  suppose  it  was  an  improper  invest- 
ment, I  think  the  Court  would  have  been  obliged  to  decide  in  his 
favour.  But  if  asked,  which  I  assume  is  all  that  we  are  asked, 
whether  this  is  a  fit  investment,  I  should  say  that  it  is  not,  and 
that  it  is  our  duty  to  advise  that  at  present  such  an  Investment 
ought  not  to  be  made. 

A  doubt  having  been  thrown  out  upon  the  construction  of  the 
Act  of  Parliament,  I  have  thought  it  right  to  state  my  opinion. 
The  enactment,  however,  is  one  which,  though  it  stands  at  present 
in  the  statute  book,  may  probably  be  removed  from  it.  (a) 

The  Lord  Justice  SLnight  Bruce.  — I  confess  that  I  think  the 
point  too  doubtful  to  enable  the  Court  safely  to  accede  to  what  is 
asked,  and  therefore  I  concur  in  the  Yice-Chancellor's  conclusion. 

•  62       *  The  Lord  Justice  Turner.  —  I  concur  in  the  opinion 

that  this  investment  ought  not  to  be  made.  Whether  the 
trustees  would  have  been  chargeable  if  they  had  'made  it,  is  another 
question.  The  only  question  with  which  we  have  to  deal  is  whether 
this  Court,  in  the  exercise  of  its  discretion,  will  sanction  an  invest- 
ment in  stock  of  this  description.     I  think  not. 

I  am  by  no  means  satisfied  that  this  is  East  India  stock  within 
the  meaning  of  the  Act  of  Parliament ;  nor  that  upon  the  true 
construction  of  the  Act,  the  clause  in  question  applies  to  India 
stock,  other  than  stock  of  the  description  then  existing.  If  it  is 
to  be  construed  as  including  stock  of  this  description,  I  do  not  see 
where  we  ai-e  to  stop  short  of  construing  it  as  altogether  prospec- 
tive, or  in  the  event  of  the  creation  of  an  India  stock,  upon  what- 
ever terms,  of  holding  that  such  stock  would  fall  also  within  this 
provision  of  the  Act. 

(a)  See  23  &  24  Vict.  c.  88,  §§  10,  11. 
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♦M'GREGOR  V.  MCGREGOR.  *     *68 

1859.    NoTember  19.    Before  the  Lord  Chancellor  Lord  Camfbbix  and  the 

Lords  Justices. 

A  testator  by  his  will  gave  a  moiety  of  his  residuary  estate,  as  well  real  as  per- 
sonal,  upon  trust  to  pay  the  income  equally  amongst  all  his  children  who 
should  be  living  when  his  youngest  child  attained  twenty- one  years,  for 
their  respective  lives ;  and  after  the  death  of  any  of  them,  upon  trust  as  to 
an  equal  portion  of  the  moiety,  proportionate  to  the  number  of  his  children 
then  living,  for  the  use  of  the  issue  of  such  child  or  children  so  dying  abso- 
lutely for  ever :  HM,  — 

1.  That  the  word  "  issue"  included  only  children  of  the  testator^s  children,  to 

the  exclusion  of  their  more  remote  descendants ;  *  and  — 

2.  Tbat»  pursuant  to  the  intent  of  the  gift,  and  by  analogy  to  dispositions  ope]> 

ating  under  the  Statute  of  Uses,  or  of  dispositions  operating  under  wills, 
as  distinguished  from  conveyances  operating  at  common  law,  the  children 
of  a  child  who  died  after  the  youngest  child  of  the  testator  attained  twenty- 
one  took  as  joint  tenants  the  proportionate  share  of  the  deceased  child, 
although  their  respective  interests  in  the  proportionate  part  vested  in  them 
at  different  times  as  they  respectively  came  into  esse,* 

This  was  an  appeal  from  an  order  made  by  Vice-Chancellor 
Stuart  upon  a  petition  seeking  the  distribution  of  a  fund  in  Court 
according  to  the  trusts  of  a  will,  upon  the  construction  of  which 
the  question  arose. 

Alexander  M'Gregor,  by  his  will,  after  directing  payment  of  his 
debts,  funeral  and  testamentary  expenses  out  ofiiis  personal  estate, 
and  after  bequeathing  to  his  wife  a  life  interest  in  his  household 
furniture,  plate,  linen,  &c.,  and  also  in  a  sum  of  10,000Z.,  gave, 
devised,  and  bequeathed  all  his  residuary  estate,  as  well  real  as 
personal,  to  trustees  upon  trust  from  and  immediately  after  his 
decease  to  invest  all  his  personal  property  in  the  parliamentary 
stocks  or  public  funds ;  and  upon  further  trust  to  receive  the  divi- 
dends and  annual  proceeds  thereof,  and  of  his  other  estate  and 
effects,  and  invest  the  same  in  the  same  stocks  or  fimds  for  the 
purpose  of  accumulation  until  his  youngest  child  then  surviving 
should  attain  the  age  of  twenty-one  years ;  and  upon  further  trust, 
immediately  after  such  youngest  child  attaining  that  age,  to  sell 

>  See  2  Jarman  Wills  (8d  £ng.  ed.)  177,  178 ;  Coe  o.  Bigg,  1  N.  R.  536. 
*  See  Heasman  v.  Fearse,  L.  B.  11  £q.  52*2. 
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all  his  real  estate,  and  pay  and  apply  one  moiety  of  the 

*  64    moneys  arising  from  such  sale,  and  of  the  stocks  and  *  funds 

on  which  the  other  part  of  his  estate  and  effects  were  directed 
to  be  placed,  together  with  one  moiety  of  the  said  accumulations, 
and  also  one  moiety  of  the  rents,  dividends,  and  proceeds  thereof, 
amongst  all  his  children  who  should  be  then  living  and  their  issue, 
in  manner  therein  mentioned.  The  declaration  of  trust  then  pro- 
ceeded as  follows :  — 

*'  And  upon  further  trust,  from  and  immediately  after  such 
youngest  child  attaining  twenty-one  years,  to  invest  the  other 
moiety  or  equal  half  part  of  the  money  arising  from  such  sale  or 
sales  of  my  estate  and  effects  in  the  parliamentary  stocks  or  public 
funds  of  this  country,  and  upon  trust  to  stand  possessed  thereof, 
and  also  of  the  money,  stocks,  funds,  and  securities,  and  other  my 
estate  and  effects  which  shall  remain  after  the  aforesaid  division, 
and  also  of  the  said  sum  of  10,000^  after  the  decease  of  my  said 
wife,  in  trust  to  pay  the  interest,  dividends,  and  annual  proceeds 
thereof,  share  and  share  alike,  unto  and  equally  between  and 
amongst  all  my  children  who  shall  be  living  when  my  said 
youngest  child  attains  twenty-one  years,  for  and  during  their  sev- 
eral and  respective  lives,  and  from  time  to  time,  from  and  after 
the  death  of  any  of  them,  the  said  children,  then  upon  trust  to 
stand  possessed  of  an  even  and  equal  portion  of  the  said  stock, 
funds,  and  securities  and  inoney,  proportionate  to  the  number  of 
my  children  then  living,  for  the  use  of  the  issue  of  such  child  or 
children  so  dying  absolutely  for  ever.  But  in  case  of  such  child 
or  children  dying  without  leaving  issue,  then  upon  trust  to  stand 
possessed  of  the  proportionate  share  of  the  child  so  dying,  in  trust 
for  and  equally  to  be  divided  between  and  among  my  other  chil- 
dren then  living,  and  the -issue  of  such  of  them  as  may  be  then 
dead,  such  issue,  nevertheless,  only  taking  the  share  his,  her, 

*  65    or  their  parent  would  have  taken  if  living.    And  in  *  case 

none  of  my  children  shall  have  any  issue,  then  I  direct  that 
the  share,  as  well  original  and  accruing,  of  my  last  surviving  child 
shall,  in  the  event  of  his  or  her  dying  without  issue  living  at  his 
or  her  death,  go  to  his  or  her  executors  or  administrators,  accord- 
ing to  his  or  her  will,  or  in  the  usual  course  (in  case  of  no  will) 
according  to  the  Statute  of  Distributions." 
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The  testator  afterwards  made  a  codicil  to  his  will  in  the  follow- 
ing terms:  — 

"I,  Alexander  M'Gregor,  do  hereby  make  this  codicil  to  my 
will :  whereas  I  have  by  my  will  directed  that  the  shares  of  such 
of  my  children  as  shall  be  daughters  in  a  moiety  of  my  property 
shall  be  settled  on  them  for  their  respective  lives  and  afterwards 
as  in  my  will  is  expressed,  and  I  have  also  given  my  daughters  a 
proportionate  share  in  the  other  moiety  of  my  property  for  their 
lives,  and  afterwards  have  devised  the  same  as  is  mentioned  in  my 
will,  now  I  do  hereby  direct,  that  the  shares  which  in  my  will  are 
given  to  my  daughters  shall  pass  to  each  of  them  for  her  respec- 
tive natural  life,  for  her  own  sole  and  separate  use,  without  being 
subject  to  the  debts  or  control  of  any  husband,  and  that  after 
decease  the  same  shall  go  to  her  children,  as  directed  in  my  will. 
And  in  all  other  respects  I  confirm  my  said  will." 

Soon  after  the  death  of  the  testator  a  suit  was  instituted  for  the 
administration  of  his 'estate,  and  the  Master,  by  his  report,  found 
that  the  testator  had  been  twice  married ;  that  he  had  one  child 
only  by  his  first  and  six  children  by  his  second  wife  ;  and  that  the 
youngest  of  such  children  attained  his  age  of  twenty-K)ne  years  on 
the  7th  of  September,  1840,  at  which  time  all  the  children 
were  living,  except  the  child  of  the  testator  by  his  first  *  wife,  *  66 
who  had  died  in  1821  without  having  been  married. 

By  the  decree  it  was  declared  that  one  moiety  of  the  proceeds  of 
the  sale  of  the  testator's  real  and  residuary  personal  estates,  and 
of  the  accumulations  directed  by  his  will,  as  well  as  of  the  10,000Z. 
subject  to  the  life  interest  of  the  testator's  widow,  became  divisible 
into  six  equal  shares,  and  that  the  income  of  the  said  six  shares 
became  payable  in  the  manner  directed-  by  the  testator's  will. 

On  the  18th  of  October,  1855,  Helen  M''Gregor,  the  widow  of 
the  testator,  died. 

In  September,  1858,  James  M'Gregor,  one  of  the  sons  of  the 
testator,  died,  leaving  eleven  children  and  one  grandchild  him 
surviving,  and  having  had  three  other  children,  all  of  whom  had 
died  in  infancy  in  his  lifetime. 

The  petition,  the  order  upon  which  was  the  subject  of  the  appeal, 
was  then  presented,  praying  the  division  of  the  fund  in  which 
James  M'Gregor  had  been  entitled  to  a  life  interest  into  eleven 
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equal  parts,  and  the  payment  of  one  of  such  equal  eleventh  parts 
to  each  of  the  eleven  surviving  children  of  James  M'Gregor. 

By  the  order  under  appeal  it  was  declared  that  each  of  the 
eleven  surviving  children  of  James  M'Gregor  and  the  personal 
representative  of  each  of  his  three  deceased  children  was  entitled 
to  one-fourteenth  of  the  share  of  the  moiety  of  the  proceeds  of  the 
sale  of  the  real  estate  of  the  testator  Alexander  M'Gregor,  and  of 
the  residuary  personal  estate,  and  of  the  accumulations,  and  of 
the  sum  of  10,0007.  to  which  James  M'Gregor,  the  deceased  son 

of  th6  testator,  had  been  entitled  for  life  under  the  will 
*67    *and  codicil  of  his  father,  and  that   the   grandchild   of 

James  M'Gregor  was  not  entitled  to  any  interest  therein. 
The  eleven  surviving  children  of  James  M'Gregor  and  the  hus- 
band^ of  one  of  them  appealed. 

November  5,  7. 

Mr,  Kay,  for  the  appellants.  —  The  questions  upon  these  appeals 
are,  first,  whether  the  word  "  issue "  occurring  in  the  clause  of 
the  will  of  Alexander  M'Gregor,  the  testator,  in  the  clause,  which 
is  to  be  construed  upon  this  petition,  includes  the  grandchild  of 
James  M'Gregor,  or  whether  it  is  to  bear  the  restricted  sense  of 
"  children ; "  and,  secondly,  whether  the  issue  of  James  M'Gregor 
are  to  take  his  proportionate  share  of  a  moiety^of  the  residue  of 
the  testator's  estate  as  tenants  in  common  or  as  joint  tenants. 

As  to  the  first  point  it  is  submitted  that,  as  the  issue  are  to 
take,  not  concurrently  with,  but  in  substitution  of,  their  deceased 
parent,  the  word  "issue"  is  to  be  construed  as  children.  Sibley 
V.  Perry,  (a) 

As  to  the  second  question,  issue  on  the  words  of  the  gift  take  as 
joint  tenants.  Co.  Litt.,  (6)  Pearne  Cont.  Rem.,  (<?)  Sammes^s 
Case,  (d)  Strattan  v.  Best,  (e)  Oates  d.  Hatterley  v.  Jackson.  (^) 
Woodgate  v.  Unwin  (A)  is  the  only  case  against  me ;  and  the  same 
Judge  in  another  case,  Amies  v.  Skillem,  (i)  decided  the  same 
point  the  other  way.  Currie  v.  Gould,  (Jc)  Bridge  v.  Tales,  (Z) 
Mence  v.  Bagster,  (m)  Kenworthy  v.  Ward.  («)     It  only  remains 

(a)  7  Vea.  628.  (h)  4  Sim.  129. 

(6)  Page  1S8  a.  (t)    14  Sim.  428. 

(c)  Page  312  (9th  ed.).  (ife)  4  Beav.  117. 

(d)  13  Rep.  54.  (0   12  Sim.  645. 

(0   2  Bro.  C.  C.  283.  (m)  4  De  6.  &  Sm.  162. 

\g)  2  Str.  1172.  (n)  11  Hare,  196. 
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to  be  considered  whether  *  the  context  makes  it  a  tenancy  *  68 
in  common.  It  was  argued  below  that  the  issue  under 
the  gift  over  were  to  take  as  tenants  in  common  ;  but  it  could 
not  legitimately  be  argued  from  that  that  words  of  severance 
are  to  be  imported  into  the  prior  gift,  the  inference  rather  would 
be  that  difference  of  language  shows  difference  of  intention.  But 
in  fact  the  issue  under  that  gift  would  not  take  as  tenants  in 
common  inter  se,  though  they  would  with  the  preceding  generation. 
Bridge  v.  Yates^  (a)  Amies  v.  Skillemy  (b)  Campbell  v.  Camp- 
hell,  (e)  A  decision  against  us  would  revolutionize  the  practice  of 
conveyancers  founded  on  the  law  as  laid  down  in  Sheph.  Touchst. 
and  Blackstone,  by  obliging  them  to  say  ^'  as  joint  tenants  and  not 
as  tenants  in  common."  ' 

Mr.  W.  Downes  Oriffithj  for  issue  of  one  of  the  living  children 
of  James  M'Gregor.  —  Issue  is  to  be  read  "  issue,"  not "  children," 
and  a  child  takes  concurrently  with  its  parent.  Sibley  v.  Perry 
has  been  cited  against  me  to  show  that  '^  issue  "  is  correlative*  to 
"  parent,"  and  therefore  means  children.  To  make  it  apply  in 
that  way  a  specific  parent  ought  to  be  pointed  out.  The  language 
means  that  no  children  of  any  person  are  to  take  more  than  that 
person  would  have  taken,  "  parent"  applying  in  each  generaWon. 
Boss  V.  Boss  ((2)  shows  that  this  is  the  right  view  of  Sibley  v. 
Perry.  The  argument  deduced  from  it  that  "  issue  "  means 
"  children  "  throughout  the  will  is  opposed  to  Dalzell  v.  Welch,  (e) 
To  construe  "  issue  "  as  "  children  "  throughout  the  will  would 
leave  unprovided  for  the  grandchildren  of  a  child  who  left  no 
child. 

*  Mr.  Norths  for  the  mother  and  personal  representative    *  69 
of  the  deceased  children  of  James  M'Gregor,  supported  the 
Vice-Chancellor's  order. 

The  Lord-  Chancellor.  —  We  need  not  trouble  you  on  the 
second  point.  It  appears  clear  on  the  scope  of  the  will  that  the 
testator  by  ^^  issue  "  intended  the  children  of  the  first  takers. 

The  Lord  Ju&ticb  Knight  Bruce.  —  I  am  of  the  same  opinion. 

(a)  12  Sim.  645.  ((Q  20  Beav.  645. 

(6)  14  Sim.  428.  (e)  2  Sim.  319. 

(c)  4  Bro.  C.  C.  15. 
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The  Lord  Justice  Turner.  —  I  entirely  agree.  Whatever 
doubt  on  the  point  may  be  left  by  the  will  is  removed  by  the 
codicil. 

Mr.  North.  —  As  to  the  second  question  I  admit  that  I  cannot 
distinguish  many  of  the  cases  cited  against  me.  The  question  is, 
which  way  the  balance  of  authority  lies.  Bateman  v.  Mooch  (a) 
is  in  my  favour.  Woodgate  v.  Vhtoin  (5)  is  in  all  fours  with  the 
present  case.  In  that  case  the  children  had  acquired  vested  inter- 
ests by  attaining  twenty-one..  Here  they  took  them  on  birth,  as  is 
shown  by  Sturgess  v.  Pearson^  (c)  Middleton  v.  Messenger^  ((f) 
Re  Thomp9on^9  Trusty  (e)  Kennedy  v.  Sedgtvick,  (^g)  so  there  is  no 
substantial  distinction  between  Woodgate  v.  Unwin  and  this  case. 
Bridge  v.  Tatei  (Ji)  is  distinguishable,  for  it  was  a  gift  to  a  class 
to  be  ascertained  at  a  future  period,  the  death  of  the  tenant  for 
life,  when  all  must  take  at  once:  and  so  in  Amies  v.  Skil- 
lem.  (i)    Therefore  the  conflict  which  is  alleged  between 

*  70    the  *  decisions  of  the  late  Vice-Chancellor  of  England  does 

not  exist.  Owen  v.  Penny  (*)  agrees  with  Woodgate  v. 
Unwiny  Head  v.  Randall.  (I)  The  Vice-Chancellor  was  influenced 
by  the  fact  that  the  tenants  for  life  were  tenants  in  common,  and 
he  thought  that,  prirndfacie,  this  tenancy  in  common  must  be  car- 
ried on  through  future  generations,  which  is  a  reasonable  view. 
Oradock  v.  Cradock.  (m)  A  joint  tenancy  would  place  hindrances 
in  the  way  of  giving  maintenance,  and  is  an  inconvenient  con- 
struction. 

Mr.  Kay^  in  reply.  —  In  Ba^teman  v.  Roach  the  point  does  not 
appear  to  have  been  raised ;  the  judgment  does  not  refer  to  it,  and 
the  words  of  the  will  are  not  given.  The  bequest  in  Owen  v.  Penny 
was  executory,  directing  a  settlement.  In  Head  v.  Randall  the 
word  "  respectively  "  occurred. 

Judgment  reserved, 

(a)  9  Mod.  104.  {h)  12  Sim.  645. 

(6)  4  Sim.  129.  (»)   14  Sim.  428. 

(c)  4  Madd.  411.  (A)  14  Jur.  369. 

(<0  6  Ves.  186.  (0   2  y.  &  C.  C.  C.  231. 

(«)  5  De  6.  &  Sm.  667.  (m)  4  Jur.  N.  &  626. 

{g)  8  K.  &  J.  640. 
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November  19. 

The  Lord  Chancellor.  —  Two  questions  were  raised  by  this 
appeal :  First.  Whether  the  word  "  issue  "  in  the  will  of  Alexander 
M'Gregor  included  all  the  descendants  of  the  children  of  the  testa- 
tor, or  was  confined  to  the  children  of  his  children  ?  Secondly. 
Whether  the  issue  of  his  children  took  as  joint  tenants  or  as  ten- 
ants in  common  ? 

On  the  first  question  we  intimated,  during  the  argument, 
a  clear  opinion  in  accordance  with  the  decree  of  *  the  Vice-  *  71 
Chancellor,  that  the  word  "  issue  "  in  this  will  included  only 
the  children  of  the  testator's  children ;  for,  although  issue  be  a 
flexible  word,  and  may  include  all  the  descendants  of  the  stirps,  in 
this  case  to  hold  that  great-grandchildren  of  the  testator  should 
be  let  in  with  grandchildren,  to  constitute  the  class  among  whom 
the  share  of  his  children  was  to  be  divided,  would  clearly  contra- 
vene the  intention  of  the  testator  as  expressed  in  several  parts  of 
his  will  and  in  his  codicil. 

The  second  point  his  Honor  decided  in  favour  of  the  respon- 
dents, —  holding  that  the  issue  took  as  tenants  in  common.  His 
Honor  considered  that  the  estate  of  joint  tenants  must  vest  in 
them  at  one  and  the  same  period  of  time,  and  that  here  the  issue, 
f.  e.  the  children  of  the  children  of  the  testator,  did  take  a  vested 
interest  at  different  times.  This  fact  is  undoubted ;  for  the  appeal 
is  brought  respecting  the  second  half  of  the  residue,  which  sub- 
stantially was  given  to  the  testator's  children  for  life,  remainder  to 
their  issue ;  so  that  each  grandchild  on  coming  into  esse  would 
take  a  vested  remainder  in  the  share  of  the  parent.  The  rule  of 
law  relied  upon  is  to  be  found  in  elementary  books  where  defining 
"joint  tenancy,"  and  they  add  that"  where  the  interests  accrue 
under  different  titles  or  at  different  periods,  this  is  a  tenancy  in 
common."  But  I  have  always  understood  that  this  rule  is  to  be 
confined  to  conveyances  at  common  law,  and  that  it  does  not  apply 
to  estates  raised  by  way  of  use  or  to  wills ;  and  I  believe  that  such 
still  continues  to  be  a  sound  distinction,  although  in  the  argument 
an  attempt  was  made  to  show  that  by  the  case  of  Woodgate  v. 
Unmn^  (a)  before  Vice-Chancellor  Shadwell,  this  distinction  is 
destroyed. 

The  Lord  Justice  Turner  has  been  good  enough  to  allow 
me  to  read  a  judgment  prepared  by  him ;  and  his  *  observa-    •  72 

(a)  4  Sim.  129. 

[66] 


*  72  CASES  IN   CHANCERT. 

tions  completely  exhausting  this  part  of  the  case,  I  think  it  only 
necessary  to  add  thAt  I  entirely  agree  with  him  in  the  opinion 
that  Woodgate  v.  Unwin  (a)  was  well  decided,  and  that  the  doctrine 
supposed  to  be  established  by  it  is  quite  erroneous. 

I  therefore  concur  in  the  result,  iliat  the  decree  appealed  against 
must  be  varied  by  directing  the  distribution  of  the  property  on  the 
principle  that  the  issue  took  as  joint  tenants,  not  as  tenants  in 
common. 

The  Lord  Justice  Knioht  Bruce.  —  I  am  satisfied  that  the  gift 
now  under  consideration  taken  alone,  taken  independently  of  the 
context,  ought  to  be  deemed  a  gift  in  joint  tenancy.  Upon  the 
context  there  was  room  for  argument  that  the  gift  ought  to  be 
deemed  a  gift  in  common  as  distinguished  from  joint  tenancy.  It 
is  not,  however,  my  opinion  that  the  context  is  of  sufiicient  strength 
or  weight  to  change  or  affect  the  meaning  which,  without  it,  would 
have  been  properly  ascribed  to  the  words  of  the  gift.  I  concur, 
therefore,  in  the  Lord  Chancellor's  conclusion. 

The  Lord  Justice  Turner.  —  The  testator  in  this  cause  has  by 
his  will  given  one  moiety  of  the  residue  of  his  estate  to  trustees  in 
trust  to  pay  the  interest,  dividends,  and  annual  proceeds  thereof, 
share  and  share  alike,  unto  and  equally  between  and  amongst  all 
his  children  who  should  be  living  when  his  youngest  child  should 
attain  twenty-one,  for  and  during  their  several  and  respective  lives, 
and  from  time  to  time  from  and  after  the  death  of  any  of  them,  the 
said  children,  then  upon  trust  to  stand  possessed  of  an  even  and 
equal  portion  of  the  said  stock,  funds,  and  securities  and 

*  73    money  *  proportionate  to  the  .number  of  his  children  then 

living,  for  the  u^e  of  the  issue  of  such  child  or  children  so 
dying  absolutely  for  ever. 

The  question  on  which  we  reserved  our  judgment  is,  whether, 
under  this  disposition,  the  issue  (meaning,  as  we  have  already  held, 
the  children)  of  a  deceased  child  of  the  testator  took  the  child's 
proportionate  part  of  this  moiety  of  the  residue  as  tenants  in 
common  or  as  joint  tenants. 

The  Vice-Chancellor  was  of  opinion  tliat  the  issue  took  as 
tenants  in  common ;  but  I  am  of  opinion  that  they  took  as  joint 
tenants.    A  Court  of  Equity  no  doubt  leans  to  a  tenancy  in  common 

(a)  4  Sim.  129. 
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rather  than  to  a  joint  tenancy ;  but  it  cannot  indulge  that  leaning 
unless  it  can  find  on  the  context  of  the  will  some  reasonable 
ground  to  rest  upon.  That  the  words  ^^  for  the  use  of  the  issue 
of  such  child  or  children  so  dying  absolutely  for  ever,"  taken  by 
themselves,  would  create  a  joint  tenancy  cannot  I  think  be  denied, 
and  I  can  find  nothing  in  the  context  of  this  will  to  control  their 
efiect  It  was  argued,  and  it  was  upon  this  ground,  as  I  under- 
stand, the  Yice-Ohancellor  proceeded,  that  the  issue  could  not  take 
as  joint  tenants  under  this  will,  because  their  interests  would  vest 
at  different  times,  and  the  case  of  Woodgate  v.  Unwin  was  cited  in 
support  of  that  position  ;  but  it  cannot  be  said  to  be  an  universal 
rule  that  there  can  be  no  joint  tenancy  unless  the  interests  of  all 
the  cotenants  vest  at  the  same  time.  K  it  be  so  in  the  case  of 
conveyances  operating  at  common  law,  it  certainly  is  not  so  in 
cases  of  dispositions  operating  under  the  Statute  of  Uses  or  of  dis- 
positions operating  under  wills,  where  there  is  more  scope  for  the 
intent.  There  are  numberless  cases  in  the  books,  many  of  which 
were  cited  in  the  argument,  and  more  may  be  found  in 
Cruise's  Digest,  title  "  Joint  *  tenancy,"  in  which  joint  tenan-  *  74 
cies  have  been  held  to  be  created,  although  the  interests  of 
the  cotenants  vested  at  different  times  ;  and,  indeed,  if  there  was 
any  such  general  rule  as  is  contended  for,  I  do  not  see  how  addi- 
tional members  could  be  introduced  into  a  joint  tenancy  under  a 
springing  use. 

There  are,  it  is  true,  some  observations  to  be  found  in  the  judg- 
ment in  W(H)dgate  v.  Unwin^  (a)  which  give  countenance  to  the 
respondents'  argument,  but  the  learned  Judge  to  whom  those  obser- 
vations are  attributed  was  so  familiar  with  the  law  upon  this  subject 
that  I  much  doubt  whether  the  report  accurately  conveys  what  he 
intended  to  express.  I  think  he  meant  no  more  than  that  in  order 
to  constitute  the  joint  tenancy  the  property  must  vest  at  once,  not, 
as  in  that  case,  at  twenty-one,  —  adverting,  as  I  apprehend,  to  the 
rule  of  law  that  all  joint  tenants  must  take  the  same  quantity  of  inter- 
est ;  whereas,  in  the  case  before  him,  some  of  the  cotenants  might 
take  vested,  others  contingent,  interests.  The  last  sentence  of  the 
judgment  seems  to  me  to  bear  out  this  view.  The  case  of  Bate- 
man  V.  Roach  (6)  was  also  cited  on  the  part  of  the  respondents  in 
the  course  of  the  argument  before  us,  but  the  point  does  not  seem  to 

(a)  4  Sim.  129.  (6)  9  Mod.  104. 
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have  been  argued  in  that  case,  nor  does  it  appear  what  the  words 
of  the  will  were.     No  reliance  therefore  can  be  placed  upon  it. 

Upon  the  whole,  finding  that  the  words  of  this  disposition 

import  joint  tenancy,  that  there  is  no  context  to  control  them,  and 

that  the  authorities  do  not  in  my  judgment  warrant  the  conclusion 

attempted  to  be  deduced  from  them,  I  find  myself  unable  to  agree 

in  the  conclusion  of  the  Vice-Chancellor,  and  am  of  opinion 

♦  75    *  that  the  proportionate  part  of  the  deceased  child  must  be 

distributed  upon  the  footing  of  the  issue  having  taken  as 
joint  tenants,  —  in  elevenths  and  not  in  fourteenths;  but  I  think 
that  the  costs  of  all  parties  of  the  appeal  must  first  be  paid  out  of 
the  fund. 


In  the  Matter  of  The  MEXICAN  AND   SOUTH  AMERICAN 

COMPANY. 

HYAM'S  CASE. 

1S59.    November  9,  23.    Before  the  Lord  Chancellor  Lord  Campbell  and  the 

Lords  Justices. 

A  mining  company,  the  shares  in  which  passed  by  delivery  of  the  certificates, 
being  in  difficulties,  a  shareholder,  who  was  desirous  of  avoiding  liability, 
delivered  his  shares  to  a  broker,  and  shortly  afterwards  introduced  to  htm  P., 
who  bought  them  at  the  market  price,  and  paid  for  them  by  handing  to  the 
broker  some  bank  shares  standing  in  P.^s  own  name,  which  the  broker  sold, 
and  after  retaining  the  price  of  the  mining  shares,  handed  over  the  balance  to 
P.  The  certificates  of  the  mining  shares  were  at  the  same  time  delivered 
to  P.  A  few  days  afterwards  an  order  was  made  for  winding  up  the  mining 
company.  P.  was  a  clerk  in  the  employ  of  H.,  and  upon  investigation  it 
turned  out  that  the  bank  shares,  though  standing  in  P.'s  name,  belonged  to 
H.  Hdd^  that  the  transfer  of  the  mining  shares  to  P.  must  be  regarded  as 
merely  colourable,  and  that  the  name  of  H.  must  be  retained  on  the  list  of 
contributories.^ 

This  was  an  appeal  by  the  Messrs.  Hyam  from  an  order  of  the 
Master  of  the  Bolls  retaining  their  names  on  the  list  of  contribu- 

^  See  Cox  v.  Jackson,  6  Allen,  108 ;   Bradley  r.  Hale,  8  Allen,  59 ;   Re 
National  Assurance  and  Investment  Co.,  1  N.  R.  5 ;  Ex  parte  Hunt,  2  N.  B. 
50;  Weston's  Case,  L.  R.  6  £q.  238;  S.  C,  L.  R.  4  Ch.  Ap.  20. 
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tones  of  the  Mexican  and  South  American  Company.  The  partio- 
olars  a9  to  the  character  and  objects  of  the  company,  and  the 
nature  of  its  shares,  will  be  found  in  the  report  of  Grisewood  and 
Smithes  Ca$e.  (a)  The  shares  were  transferable  by  delivery  of 
the  scrip  certificates.  The  order  for  winding  up  the  company  was 
made  on  the  24th  of  November,  1857.  The  Messrs.  Hyam 
had  bought  *  the  scrip  certificates  of  their  shares  in  1856,  ♦  76 
and  continued  the  holders  of  them  till  November,  1857.  In 
the  early  part  of  that  month  they  placed  them  in  the  hands  of  a 
broker  for  sale,  but  shortly  afterwards  informed  him  that  they  had 
found  a  purchaser,  and  introduced  to  him  a  Mr.  Hodson,  who  pur- 
chased the  shares  at  2«.  6<2.  per  share,  and  the  certificates  were 
handed  over  to  him.  This  took  place  about  the  10th  of  November, 
at  a  time  when  the  company  was  known  to  be  in  a  state  of  great 
embarrassment,  though  its  shares  were  still  quoted  in  the  market, 
and  had  a  market  price  of  2«.  6d.  per  share.  Mr.  Hodson,  who 
was  a  clerk  in  the  employ  of  the  Messrs.  Hyam,  paid  the  purchase- 
money  by  delivering  some  Ottoman  Bank  shares  standing  in  his 
own  name  to  the  same  broker  to  be  sold.  The  broker  sold  them, 
retained  the  purchase-money  of  the  Mexican  shares  out  of  the  pro- 
ceeds, and  paid  tiie  residue  to  Mr.  Hodson.  The  Master  of  the 
Bolls  having  decided  that  Messrs.  Hyam  must  be  on  the  list  of 
contributories,  the  present  appeal  was  brought. 

November  9. 

The  Attorney- Q-eneral  (Sir  R.  Bethbll),  Mr.  Selwyn^  and  Mr. 
JoBeph  Brown^  for  the  appellants.  —  The  appellatits  were  en- 
titled to  dispose  of  their  shares  to  whom  they  would,  and  though 
their  motive  confessedly  was  to  escape  from  liability,  the  transfer 
relieves  them  from  liability,  proyided  it  was  a  bond  fde  out-and-out 
transfer,  which  there  is  no  ground  for  disputing  that  it  was.  The 
case  is  on  all  fours  with  De  Passes  Oase^  (h)  and  Je99op^»  Case  (c) 
is  strongly  in  our  favour.  There  is  no  doubt  that  the  company 
was  in  a  bad  state,  but  its  shares  were  quoted  in  the  market,  and 
business  in  them  was  done  on  the  Stock  Exchange,  after  the  date 
of  this  transfer. 

*  It  is  true  that  Hodson  was  a  man  of  straw,  but  tliat  is  of   *  77 

(a)  4  De  G.  &  J.  644. 

(5)  4  De  6.  &  J.  544  [(Am.  ed.)  note  (3)]. 

(e)  2  De  6.6  J.  638. 
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no  importance.  In  a  company  whose  shares  are  transferable 
by  delivery  of  the  certificates,  there  is  no  such  mutual  confidence 
or  privity  of  contract  as  to  make  it  unlawful  to  transfer  to  a  pau- 
per any  more  than  it  is  unlawful  for  an  assignee  of  a  lease  to 
do  so. 

Counsel  for  the  ofiicial  manager  applied  for  a  further  examina- 
tion of  witnesses,  stating  that  there  had  lately  come  to  the  knowl- 
edge of  the  official  manager  facts  materially  bearing  on  the  case. 
The  appeal  accordingly  stood  over  till  the  28d  of  November,  when 
it  was  admitted  by  the  appellants'  counsel  that  the  Ottoman  Bank 
shares,  though  standing  in  the  name  of  Mr.  Hodson,  were  in 
reality  the  property  of  Messrs.  Hyam. 

November  28. 

Mr.  Moundell  Palmer^  Mr.  BovUl^  and  Mr.  Roxburgh^  for  the 
official  manager.  —  We  do  not  dispute  that  a  bond  fide  out-and-out 
sale  and  transfer  of  these  shares  would,  though  made  for  the  sake 
of  escaping  liability,  have  been  efiectual  for  that  purpose,  but  we 
say  that  this  transaction  was  a  mere  pretence  without  any  element 
of  bona  fide B^  a  mere  device  to  enable  Messrs.  Hyam  to  escape  from 
liability  by  appearing  not  to  be  shareholders. 

Mr.  SoiUhffate,  for  the  creditors'  representative. 

Mr.  Selwyn^  in  reply. — The  case  merely  comes  to  this,  that 

Messrs.  Hyam,  having  a  right  to  do  any  thing  they  pleased  with  the 

shares  in  a  direct  way,  have  adopted  an  indirect  one.     That 

•  78    the  *  Ottoman  Bank  shares  belonged  to  Messrs.  Hyam,  and 

that  these  Mexican  shares  were  therefore  in  fact  purchased  by 
Hodson  with  Messrs.  Hyam's  own  mooey,  makes  him  a  trustee  for 
them;  but  he  is  not,  therefore,  any  the  less  the  holder  of  the- 
shares,  and  the  only  person  liable  to  contribute  in  respect  of  them. 
On  the  transfer  being  made,  the  connection  between  Messrs.  Hyam 
and  the  company  ceased ;  the  trust  is  a  matter  with  which  the 
company  has  nothing  to  do. 

The  Lord  Chancellor.  —  The  only  question  we  have  to  deter- 
mine is,  whether  these  two  gentlemen  ought  to  remain  on  the  list 
of  contributories  of  this  company.     I  am  of  opinion  that  his  Honor 
the  Master  of  the  Bolls  did  right  in  refusing  to  remove  them  from 
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that  list.  According  to  decisions  of  this  Court,  to  which  I  most 
respectfully  bow,  if  it  had  been  proTod  that  they  had  parted  with 
all  interest  in  these  shares,  although  it  was  for  the  express  purpose 
of  getting  rid  of  their  liability,  and  although  they  knew  the  shares 
were  of  no  value,  and  although  they  knew  that  the  transferee  was 
a  man  of  straw,  they  would  have  been  absolved  from  liability  and 
entitled  to  have  their  names  removed  from  the  list  of  contributories.^ 
I  confess  that  if  those  cases  had  come  before  me,  I  should  have 
hesitated  before  I  concurred  in  the  decisions,  because  I  think  there 
might  have  been  a  considerable  difference  drawn  between  the  case 
of  an  assignee  of  a  lease  assigning  the  lease  to  a  man  of  straw, 
and  a  shareholder  who  has  become  a  partner  with  others,  and  who 
has  incurred  a  joint  liability  with  them,  assigning  his  shares  at  a 
time  when  the  property  has  ceased  to  be  of  any  value,  and  with  the 
sole  object  of  throwing  the  liability  entirely  on  his  copartners.  But 
I  again  say,  I  most  respectfully  bow  to  the  decisions  of  this 
Court.  According  to  those  decisions,  *  it  is  incumbent  upon  *  79 
a  shareholder  to  prove  that  he  has  actually  parted  with  all 
interest  in  the  shares.  That  onus  rests  upon  him.  His  Honor 
the  Master  of  the  Rolls  was  not  satisfied  with  the  evidence  pro- 
duced before  him  to  show  that  the  appellants  in  this  case  had 
actually  parted  with  their  interest.  I  think  that  the  evidence  now 
before  us  clearly  demonstrates  that  they  have  not  parted  with  their 
interest ;  that  it  was  a  mere  fable  they  were  acting ;  that  they 
intended  all  that  passed  to  have  no  operation  whatever  as  between 
themselves  and  the  pretended  transferee.^  The  questions  that 
have  been  suggested  about  whether  the  liability  to  be  placed  on 
the  list  of  contributories  rests  upon  a  trustee  or  upon  his  cestui  que 
trust  do  not  arise  here,  for  the  relation  of  cestui  que  trust  and 
trustee  was  never  established  between  these  parties.  It  was  a 
mere  fable  they  were  acting,  not  intended  to  "have  any  real  oper- 
ation ;  and  it  is  quite  clear  to  me  that  this  was  a  contrivance  on 
the  part  of  these  two  gentlemen  for  the  purpose  of  enabling  them 
to  get  rid  of  their  liability,  if  there  should  be  liability  cast  upon 
them  by  reason  of  this  being  a  losing  concern,  but,  if  by  some 
unforeseen  possibility  an  advantage  should  arise,  to  claim  the  ben- 
efit that  might  be  claimed  from  their  still  being  actually  share- 

i  See  Ex  parte  Parker,  L.  R.  2  Ch.  Ap.  685;  Weston's  Case,  L.  R.  6  Eq. 
288;  S.  C,  L.  R.  4  Ch.  Ap.  20. 

*  See  Bradley  r.  Hale,  8  Allen,  59 ;  Cox  v.  Jackson,  6  AUen,  108. 
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holders  in  the  company.  The  whole  examination  proves  that. 
Had  they  put  their  defence  in  this  shape,  that  the  transfer  was  a 
transfer  to  a  man  of  straw,  and  that  they  knew  it  to  be  so,  it  would 
have  had  a  much  better  chance  of  success  than  in  the  shape  it  has 
assumed,  the  fictitious  shape  of  an  ordinary  commercial  transac- 
tion,—  a  sale  of  what  was  valuable,  and  was  understood  to  be  val- 
uable both  by  the  transferors  and  the  transferee.  The  false  colour 
given  to  the  transaction  is  conclusive  to  my  mind  to  show  that  it 
was  a  mere  sham,  and  was  not  intended  to  have  any  actual  oper- 
ation ;  ^  therefore  I  consider  that  these  two  gentlemen  are  to  be 
adjudged  as  still  shareholders  in  this  company,  and  that  they 

*  80    were  *  properly  placed  on  the  list  of  contributories.     As  to 

the  extent  of  their  liability  as  contributories,  or  their  privi- 
leges as  contributories,  we  are  not  at  all  *  called  upon  to  give  an 
opinion. 

The  Lord  Justice  Knight  Bruce.  —  The  transaction  in  question 
is  clearly  one  of  fraud  and  simulation.  Without  seeing  at  present 
any  reason  for  dissenting  from  either  of  the  decisions  of  the  Lords 
Justices,  to  which  allusion  has  been  particularly  made  in  the  argu- 
ment, I  think  the  order  of  the  Master  of  the  Rolls  right.  I  do  not 
consider  that  it  prejudices,  or  that  our  order  will  prejudice,  any 
right  that  Mr,  SelwyrCi  clients  may  have  to  apply  in  respect  of  the 
call  for  debts  or  otherwise. 

The  Lord  Justice  Turner.  —  The  Messrs.  Hyam  were  undoubt- 
edly the  owners  of  the  shares  up  to  the  10th  of  November.  The 
question  is,  whether  they  have  discharged  themselves  from  that 
ownership.  I  do  not  mean  to  intimate  now  any  doubt  upon  the 
question,  whether  they  could  have  discharged  themselves  from  that 
ownership,  by  making  an  out-and-out  transfer  of  the  shares.  The 
opinion  of  my  learned  brother  and  myself  has  been  already  given 
on  that  point,  and  I  do  not,  as  at  present  advised,  entertain  any 
doubt  upon  the  matter.  But  that  they  could  make  a  mere  nom- 
inal transfer  of  the  shares,  in  trust  for  themselves,  I  beg  leave  alto- 
gether to  dispute.  The  sole  argument  in  the  present  case  is,  that 
Hodson  was  to  be  a  trustee  for  the  Hyams ;  but  that  is  a  trust 
which,  upon  the  facts  of  this  case,  if  created  at  all,  was  created  for 
the  fraudulent  purpose  of  covering  the  real  ownership,  and  is  not  a 

^  See  Bradley  v.  Hale,  8  Allen,  59 ;  Cox  o.  Jackson,  6  Allen,  108. 
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taiist  which  this  Court  could  in  any  way  recognize  or  act  upon. 
It  is  said  that  they  might  hare  assigned  to  a  beggar.  I  assume 
•  that  they  might';  but  I  very  much  doubt,  subject  to  any  *  81 
further  argument  which  could  be  advanced  upon  this  subject, 
whether  they  could  create  a  beggar  a  trustee  for  themselves,  as 
between  them  and  the  other  partners  in  this  concern.  It  is  clear 
that  the  intent  in  the  present  case  was  to  cover  the  real  ownership 
by  the  creation  of  a  fraudulent  trust.  I  am  of  opinion  that  the 
decision  of  the  Master  of  the  Rolls  is  in  all  respects  right ;  and 
this  appeal  must  be  dismissed,  and,  as  I  think,  be  dismissed  with 
costs,  including  those  of  the  creditors'  representative. 


PENDLETON  v.  ROOTH. 

1859.    NoTember  21,  22,  28,  25.    Before  the  Lord  Chancellor  Lord  Campbell 
and  the  Lords  Justices. 

A  mortgagee  in  fee,  who  had  been  in  possession  for  more  than  twenty  years, 
died  in  1805,  leaving  a  will,  by  which  he  devised  the  property  to  S.  R.,  his 
eldest  son  in  tail,  with  divers  remainders  over,  and  appointed  him  his  ezecu* 
tor  and  residoary  legatee.  In  1812,  the  persons  claiming  under  the  will  of 
the  mortgagor  filed  a  bill  against  S.  R.  to  redeem,  and  the  suit  was  compro- 
mised in  1814  on  the  terms  of  S.  R.  paying  a  sum  for  the  equity  of  redemp^ 
tion,  which  was  accordingly  conveyed  to  him.  He  afterwards  died  without 
issue,  and  without  having  done  any  act  to  bar  the  entail  created  by  his  father^s 
will.  Held,  that  his  heir-at-law  was  entitled  to  the  equitable  fee,  and  that  the 
remainder-men  under  his  father^s  will  had  no  title  in  equity.* 

This  was  an  appeal  by  the  defendants  from  a  decree  of  Vice- 
Chancellor  Stuart,  proceeding  on  the  ground  that  a  purchase  of 
an  equity  of  redemption  by  a  person  who  was  tenant  in  tail  under 
the  will  of  the  mortgagee,  and  also  residuary  legatee  and  executor, 
excluded  the  operation  of  the  Statute  of  Limitations,  so  as  to  give 
the  purchaser  an  equitable  fee,  though  the  mortgagee  had  been  in 
possession  more  than  twenty  years  without  acknowledgment. 

*  Samuel  Rooth  the  elder,  on  the  13th  of  April,  1776,.  was    ♦  82 
seised  of  one  undivided  third  part  in  certain  real  estate  at 
Newmarket,  in  the  county  of  Derby.    At  the  same  time  John 

^  See  2  Story  £q.  Jur.»  §  1621  6,  note  (7). 
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Barker  was  seised  of  the  remaining  two  undivided  third  parts  in 
the  same  property,  subject  to  a  mortgage  to  Joseph  Gregory.  By 
indentures  of  lease  and  release,  dated  the  12th  and  ISth  of  April, 
1776,  between  Gregory  of  the  first  part,  Barker  of  the  second  part, 
and  Samuel  Rooth  the  elder  of  the  third  part,  Barker's  two-thirds 
of  the  property  were  conveyed  to  Samuel  Rooth  the  elder  in  fee, 
subject  to  redemption  by  John  Barker,  his  heirs  or  assigns,  on 
payment  of  240Z.  and  interest. 

John  Barker,  by  his  will  dated  6th  March,  1777,  devised  his 
real  estate  to  his  widow,  with  power  to  sell  the  same,  or  so  much 
as  should  be  required  to  pay  debts,  and  gave  the  residue  and  all 
his  personal  estate  to  her  during  her  widowhood ;  and  after  her 
decease  or  marriage,  he  devised  the  residue  of  his  real  estate  to 
John  Walker  and  his  heirs,  on  trust  to  sell  the  same,  and  hold  the 
proceeds  upon  certain  trusts  for  the  testator's  children. 

John  Barker  died  on  the  7th  of  March,  1777,  leaving  his  wife 
named  in  his  will  and  five  children  surviving  him. 

In  1782,  Samuel  Rooth  the  elder  brought  an  action  of  ejectment 
against  Mrs.  Barker,  who  was  in  possession  of  the  mortgaged 
property,  and  obtained  possession,  which  he  retained  till  his 
death. 

Mrs.  Barker  married  again  in  1784. 

Samuel  Rooth  the  elder,  by  his  will  dated  the  18th  of  April, 

♦  88    1805,  devised  the  entirety  of  the  Newmarket  estate  *  to 

Saipuel  Rooth  the  younger,  his  heirs  and  assigns,  describing 
it  as  ^^  all  those  my  messuages,  cottages,  houses,  lands,  tenements, 
hereditaments,  and  premises,  with  the  appurtenances  thereunto 
belonging,  situate,  standing,  lying,  and  being  at  Newmarket  afore- 
said, and  now  in  my  occupation,"  subject  to  the  payment  thereout 
by  his  said  son  of  a  legacy  of  lOOOZ.  to  the  testator's  daughter 
Elizabeth,  and  an  annuity  to  his  wife  Elizabeth ;  and  the  testator 
further  gave  &nd  bequeathed  to  Samuel  Rooth  the  younger  certain 
other  hereditaments,  situated  respectively  at  Henmoor,  Ainmoor, 
and  near  to  Clay  Cross,  therein  described,  and  all  the  residue  of 
his  personal  estate  and  effects ;  and  the  will  then  directed  that  all 
his  debts  and  funeral  expenses  should  be  paid  by  his  son  l^muel, 
and  then  proceeded  as  follows :  — 

^'  But  if  my  said  son  Samuel  Rooth  happen  to  die  without  heirs, 
then  I  give,  devise,  and  bequeath  the  said  bouses,  lands,  tene- 
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mentSy  and  hereditamentSy  and  premises,  with  the  appurtenances 
thereunto  belonging,  situated,  standing,  and  being  at  Newmarket, 
Henmoor,  Ainmoor,  and  near  to  Clay  Cross  as  before  mentioned, 
unto  my  son  Jeremiah  Booth,  his  heirs  and  assigns  for  ever,  he 
paying  unto  each  of  his  two  sisters  Mary  and  Elizabeth  the  sum  of 
250/.  each  of  good  and  lawful  money  of  Great  Britain ;  but  if  either 
or  both  of  them  my  said  daughters  happen  to  be  dead,  leaving  a 
lawful  child  behind  them,  then  the  said  child  or  children  shall 
represent  their  respective  parents,  and  receive  their  respective 
shares.  And  I  further  will  and  order^  that  he  shall  pay  the  before- 
mentioned  annuity  or  rent-charge  unto  his  mother,  my  wife,  Eliza- 
beth Booth,  during  the  term  of  her  natural  life,  as  aforesaid ;  and 
also  all  my  just  debts,  legacies,  ftmeral  expenses  as  before  charged 
on  the  said  estates.  But  if  it  so  happen  that  both  my  sons  die 
without  heirs,  then  I  give,  devise,  and  bequeath  all  my  real 
and  personal  estates,  *of  what  nature  or  kind  soever,  or  *84 
wheresoever,  unto  my  two  daughters  Mary  and  Elizabeth, 
their  heirs  or  assigns  for  ever,  share  and  share  alike,  subject  to 
the  said  annuity  or  rent-charge  of  80Z.  during  the  life  of  my  said 
wife." 

The  testator  appointed  Samuel  Booth  the  younger  and  his  widow 
executor  and  executrix  of  his  will.  Samuel  Booth  the  elder  died 
on  the  27th  of  April^  1805,  and  his  will  was  proved  by  his  widow 
and  Samuel  Booth  the  younger.  The  will  did  not  contain  any 
bequest  of  the  mortgage  debt,  nor  in  any  way  treat  the  mortgaged 
estate  as  subject  to  redemption.  On  the  testator's  death,  Samuel 
Booth  the  younger  entered  into  possession  of  the  estate,  and  paid 
the  debts,  funeral  expenses,  and  legacies,  and  remained  in  posses- 
sion until  the  execution  of  the  indenture  next  to  be  stated. 

In  1812,  the  persons  entitied  under  the  will  of  John  Barker 
instituted  proceedings  for  redemption  of  his  two-thi^s.  These 
proceedings  ended  in  a  compromise,  which  was  completed  by 
indentures  of  lease  and  release,  dated  the  28th  and  29th  of  Janu- 
ary, 1814.  The  release  recited  the  mortgage  to  Gregory,  the 
transfer  and  further  charge  to  Samuel  Booth  the  elder,  the  will  of 
Barker,  the  recovery  in  ejectment  by  Samuel  Booth  the  elder,  and 
his  will,  so  far  as  regarded  the  appointment  of  executors  (but 
without  noticing  any  of  the  devises  contained  in  it),  his  death,  and 
the  subsequent  possession  of  the  property  by  Samuel  Booth  the 
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younger  down  to  that  time.  The  deed,  then,  without  noticing  the 
proceedings  for  redemption,  or  stating  whether  any  thing  was 
done  on  the  mortgage,  or  referring  in  any  way  to  the  question 
whether  any  equity  of  redemption  was  subsisting  or  not,  or  stating 
any  circumstances  bearing  upon  that  question,  beyond  the  facts 
above  mentioned,  proceeded  to  recite  that  the  parties  claim- 
*86  ing  under  Barker's  will  had  contracted  and  agreed  *with 
Samuel  Booth  the  younger  for  the  absolute  sale  to  him  ^'  of 
their,  each  and  every  of  their  estates,  right,  title,  interest,  right 
and  equity  of  redemption,  claim  and  demand  of,  in,  and  to "  the 
property  comprised  in  the  mortgage  of  1776,  for  the  price  of  264i. 
58.  Then,  in  consideration  of  that  sum  paid  to  their  trustee  by 
Samuel  Rooth  the  younger, ''  in  fiill  for  ihe  absolute  purchase  of 
the  hereditaments  hereinafter  mentioned,  and  intended  to  be  hereby 
conveyed  and  released,  and  of  the  inheritance  and  equity  of  redemp- 
tion thereof,  free  from  incumbrances,"  the  parties  entitled  under 
Barker's  will,  "  according  to  their  several  and  respective  estates, 
rights,  and  interests  in  the  premises,"  conveyed  the  property  com- 
prised in  the  mortgage  unto  and  to  the  use  of  Samuel  Booth  the 
younger  in  fee,  "  freed  and  absolutely  discharged  of  and  from  the 
proviso  or  condition  for  redemption  of  the  said  hereditaments  and 
premises,  or  any  part  thereof,  contained  in  the  said  in  part  recited 
indentures  of  release  or  mortgage  of  the  13th  of  Apijil,  1776,  and 
all  other  provisos  or  conditions  for  redemption  of  the  same." 

Elizabeth  Booth,  the  testator's  widow,  died  on  the  16th  of  Feb- 
ruary, 1828,  and  Samuel  Booth  the  younger  died  on  the  16th  of 
March,  1829,  intestate,  leaving  Jeremiah  Booth  his  heir-at-law, 
who  was  also  a  devisee  in  remainder  under  the  will  of  Samuel 
Booth  the  elder.  Jeremiah  Booth  entered  into  possession,  and 
paid  the  two  sums  of  260L  given  by  the  will  to  his  sisters  Mary 
and  Elizabeth,  and  died  without  issue  on  the  24th  of  April,  1845, 
leaving  a  Will  by  which  he  devised  the  estates  to  the  plaintiffs. 
Under  the  will  of  Jeremiah,  the  plaintiffs  entered  into  and  re- 
mained in  possession.  Elizabeth  and  Mary  Booth  afterwards  died, 
and  on  the  20th  of  January,  1858,  the  defendants  Samuel  Booth 
and  others,  who  were  their  devisees,  commenced  an  action  in  eject- 
ment against  the  plaintiffs,  to  recover  possession  of  theprem- 
*86  ises  *  under  the  devise  in  the  will  of  Samuel  Booth  the 
elder  to  Elizabeth  and  Mary  Booth.  The  plaintifis  there- 
upon filed  this  bill,  alleging  that  as  to  two  undivided  third  parts 
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of  the  property  the  testator,  Samuel  Rooth  the  elder,  was  in  equity 
entitled  only  to  the  moneys  secured  by  the  indentures  of  the  12th 
and  13th  of  April,  1776,  and  that  under  his  will  the  interest  in 
those  moneys  passed  to  Samuel  Rooth  the  younger  as  his  absolute 
property  ;  but  that  even  if  the  said  equitable  right  to  redeem  could 
not  be  claimed  at  the  testator's  death,  or  until  the  indentures  of 
the  28th  and  29th  of  January,  1814,  still  by  virtue  of  such  indent- 
ures the  equity  of  redemption  was  reviyed  ;  and  that,  at  all  events, 
by  virtue  of  those  indentures,  the  said  two-thirds  of  the  estates 
became  vested  in  Samuel  Rooth  the  younger,  for  an  equitable  es- 
tate in  fee-simple,  and  were  in  no  wise  subject  to  the  limitations 
contained  in  the  will  of  Samuel  Rooth  the  elder,  but  on  the  death 
of  Samuel  Rooth  the  younger  descended  to  Jeremiah  Rooth,  and 
passed  by  his  will. 

The  bill  prayed  that  it  might  be  declared  that  the  plaintiffs  were 
entitled  to  the  equitable  fee-simple  of  two  undivided  third  parts  of 
the  said  hereditaments  and  premises,  according  to  the  interests 
given  by  the  will  of  Jeremiah,  and  also  prayed  for  a  partition  and 
injunction.  Vice-Chancellor  Stxiabt  made  a  decree  accordingly, 
and  the  defendants  appealed. 

Mr.  Bacon  and  Mr.  Sislop  Clarke^  for  the  plaintiffs,  in  support 
of  the  decree. — The  acknowledgment  of  a  tenant  in  tail  will 
bind  the  inheritance.  Met/noldson  v.  Perkins,  (a)  Payment  of 
interest  by  a  tenant  for  life  has  been  held  to  keep  a  debt 
*  alive  as  against  the  inheritance.  Boddam  v.  Morley.  (6)  *  87 
The  principle  in  each  case  is  the  same,  that  there  is  a  rec- 
ognition of  title  made  by  a  person  against  his  own  interest.  Har- 
rison V.  Hollin%  (c)  shows  that  the  acts  of  a  person  having  only  a 
limited  interest  may  bind  a  remainder-man.  The  Court  is  disposed 
to  lay  hold  of  slight  circumstances  to  keep  alive  a  right  to  redeem : 
Stamfield  v.  Hobson;  (rf)  and  this  case  could  only  be  decided 
against  us  on  the  ground  of  want  of  capacity  in  Samuel  Rooth  the 
younger  to  makp  a  binding  acknowledgment.  As,  however,  he 
made  an  admission  against  his  interest,  it  must  be  inferred  that 
there  had  been  a  previous  acknowledgment  by  the  testator,  and 
that  Samuel  Rooth  the  younger  knew  that  the  right  to  redeem  was 

(a)  Ambl.  664.  (c)   1  Sim.  &  Stu.  471. 

(6)  1  De  G.  &  J.  1.  (d)  3  De  G.,  M.  &  G.  620. 
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not  gone  at  the  testator's  death.  Covme  v.  Douglas  (a)  supports 
the  view  that  even  apart  from  any  acknowledgment  it  was  not 
gone.  .  Moreover,  the  mortgagee  was  a  tenant  in  common,  and  his 
possession  would  not  defeat  other  tenants  in  common. 

Mr,  Walker  and  Mr.  Chapman  Barber^  for  the  appellants.  — 
We  contend,  first,  that  the  right  to  redeem  was  barred  before  1814. 
It  is  true  that  before  the  recent  Statute  of  Limitations  a  remainder- 
man did  not  lose  his  right  to  redeem  during  the  continuance  of  a 
tenancy  for  life  of  the  equity  of  redemption  ;  the  statute  introduced 
a  different  rule,  because  a  remainder- man  might  bring  a  bill  to 
redeem  during  the  continuance  of  a  tenancy  for  life.  Baffety  v. 
King,  (h)  Here,  however,  the  widow's  estate  under  the  will  of 
the  mortgagor  ceased  on  her  marriage  in  1784 ;  the  youngest  child 

must  have  attained  twenty-one  at  the  latest  in  1798,  so  that 
•  88    even  if  the  ceatuis  que  trust  were  *  not  barred  by  the  time 

having  run  against  the  trustee,  which  we  submit  they  would 
be,  they  would  at  all  events  be  barred  long  before  the  transaction 
of  1814.  It  is  not  necessary  that  the  right  of  redemption  should 
be  gone  at  the  time  the  mortgagee's  will  was  made.  Nays  v. 
Mordaunty  (e?)  Drant  v.  Vausej  (i)  Garrett  v.  livers,  (e)  The 
rule  as  to  tenants  in  common  would  not  apply,  for  the  mortgagee 
had  the  whole  legal  estate. 

Secondly,  we  say  that  if  the  right  to  redeem  was  barred  by  1814, 
nothing  has  been  done  which  could  revive  it.  Samuel  Rooth  the 
younger  and  Jeremiah  Booth  were  only  tenants  in  tail,  and  a  ten- 
ant in  tail  without  a  disentailing  assurance  can  no  more  bind  the 
inheritance  than  a  tenant  for  life  can.  Samuel's  character  of 
executor  is  immaterial.  Smith  v.  Smithy  Qf)  Gregson  v.  Hind- 
ley.  (A)  Samuel  Booth  the  younger  stood  in  a  fiduciary  position 
towards  the  other  persons  claiming  under  his  father's  will,  and 
cannot  be  allowed  to  set  up  against  them  any  title  which  he 
acquired  by  his  purchase. 

Mr.  BacoTif  in  reply. 

Judgment  reserved. 

(a)  M'Clel.  &  Y.  821.  (e)  Mob.  864. 

(6)  1  Keen,  601.  (g)  2  Vem.  92. 

(c)  2  Vera.  683.  (A)  10  Jur.  888,  V.  C.  E. 

(d)  1  Y.  &  C.  G.  C.  680. 
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Norember  25. 

The  Lord  Chancellob.  —  I  am  of  opinion  with  the  Vice-Chan^ 
cellor,  that  the  respondents  are  entitled  to  the  equitable  fee-simple 
in  two-thirds  of  the  lands  in  question.  When  Samuel  Booth  the 
elder  had,  as  mortgagee  in  fee,  been  in  possession  for 
•  twenty  years  without  any  sort  of  acknowledgment  of  the  •  89 
existence  of  the  equity  of  redemption,  he  was  not  liable  to  a 
suit  by  the  mortgagor  to  redeem.  But  the  presumption  that  he 
was  beneficially  entitled  to  the  fee-simple  might  have  been 
rebutted  at  any  time  during  his  life,  after  the  lapse  of  twenty 
years,  by  his  acknowledgment  that  he  held  as  mortgagee,  and  that 
he  was  accountable  to  the  mortgagor.^  It  is  admitted  that,  irre- 
spective of  the  limitations  in  his  will  by  which  the  mortgaged  prem- 
ises were  devised  to  his  son  Samuel  in  tail,  remainder  to  his  son 
Jeremiah  in  tail,  remainder  to  his  daughters  in  fee,  an  acknowledg- 
ment at  any  time  after  his  death  by  Samuel  the  son,  while  in 
possession,  he  being  heir-at-law,  executor  and  residuary  legatee, 
would  have  had  tlie  same  effect  to  let  in  the  equity  of  redemption. 
Nay,  it  was  hardly  contended,  that  as  against  Samuel  the  son 
himself  the  devise  to  him  of  the  estate  tail,  with  remainders  over, 
would  have  been  sufficient  to  have  barred  the  right  to  redeem  of 
those  claiming  under  Barker  the  mortgagor;  although  it  was 
strenuously  denied  that  this  acknowledgment  could  have  preju- 
diced the  rights  of  those  in  remainder  after  his  estate  tail  was 
spent.  But  I  do  not  see  how  the  limitations  of  the  estates  tail, 
with  the  remainder  over  in  fee  could,  after  the  acknowledgment  by 
Samuel  the  son  of  the  existence  of  the  mortgage,  prejudice  the 
right  to  redeem  of  those  claiming  under  the  mortgagor.  By  the 
deed  of  1841,  to  which  Samuel  the  son  was  a  party,  and  under 
which,  although  he  had  not  executed  it,  he  acted  by  taking  a 
conveyance  of  the  equity  of  redemption  and  paying  the  purchase- 
money  for  it,  a  true  history  is  given  of  the  deeds  affecting  the  prem- 
ises, and  a  true  exposition  is  given  of  the  state  of  the  title  when 
the  deed  of  1814  was  executed,  showing  that  Samuel  the  son  had 
no  interest  beneficially  except  under  the  mortgage,  and  that  the 
equity  of  redemption  still  subsisted  in  those  who  claimed  under 
Barker  the  mortgagor. 

*  Mr.    Walker,  in  his  learned  and  ingenious  argument,    *90 

1  See  4  Kent,  189,  190;  Morgan  v.  Morgan,  10  Geo.  297;  Lawrence  o. 
Fletcher,  8  Met  153;  S.  C,  10  Mot.  844. 
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reasoned  as  if  Samuel  Rooth  the  son  had  actually  been  tenant 
in  tail,  with  remainder  over,  and  had  in  himself  no  other  title- 
It  is  not  necessary  for  us  to  consider  what  would  have  been  the 
effect  of  such  reasoning  if  Samuel  Rooth  the  younger  had  been  a 
mere  stranger,  to  whom  Samuel  Booth  the  elder,  after  being  more 
than  twenty  years  in  possession  as  mortgagee,  had  devised  the 
mortgaged  lands,  and  the  devisee  had  entered  and  taken  pOssessiou 
as  tenant  in  tail,  and  then  had  acknowledged  the  existence  of  the 
equity  of  redemption  and  the  right  of  the  mortgagor  to  redeem. 
Samuel  Rooth  the  younger  was  heir-at-law  of  the  mortgagee,  and 
was  executor  and  residuary  legatee  of  the  mortgagee,  and  it  was 
admitted  that  from  the  time  of  his  father's  death  he  had  never 
acted  as  tenant  in  tail  or  done  any  thing  inconsistent  with  the  sup- 
position that  he  still  held  under  the  mortgage.  I  think,  therefore, 
that  the  same  effect  is  to  be  given  to  his  acknowledgment  as  if  he 
had  held  only  under  the  mortgage,  and  his  father's  will  had  not 
contained  the  limitations  by  which  an  estate  tail  was  given  to  him 
with  remainders  over.  The  consequence  is,  that  eflfect  must  be 
given  to  the  conveyance  of  the  equity  of  redemption  to  Samuel 
Rooth  the  son,  under  which  the  respondents  claim,  and  that  no 
effect  is  to  be  given  to  the  limitation  in  the  will  of  Samuel  Rooth 
the  elder  relied  upon  by  the  appellants,  by  which  the  testator  pro- 
fessed to  give  a  remainder  in  fee  to  his  daughters  after  the  succes- 
sive estates  tail  limited  to  his  son  Samuel  and  his  son  Jeremiah. 
I  therefore  think  that  this  appeal  should  be  dismissed  with  costs. 

The  Lord  Justice  Benight  Bkuce.  —  The  first  question  here  I 

think  is,  whether,  although  the  conveyance  of  1814  does  not 

appear  to  have  been  executed  by  Samuel  Rooth  the  younger 

*  91    mentioned  in  *  it  as  a  party  to  it,  he  ought,  upon  the  mate- 

rials before  us,  to  be  taken  to  have  been  privy  to  it,  to  have 
paid  the  consideration  money  mentioned  in  it  as  paid  by  him,  and 
to  have  accepted  under  it  the  interest  which  it  purported  to  confer 
on  him.  That  question  must,  I  conceive,  be  answered  in  the 
affirmative,  and  the  present  case  must,  in  my  opinion,  stand  on 
the  same  footing  as  it  would  have  done  and  be  dealt  with  as  it 
would  have  been  if  he  had  actually  been  in  the  year  1814  an 
executing  party  to  the  deed  of  the  29th  of  January  of  that  year. 
Then  comes  the  question  whether  on  the  facts  in  evidence,  including, 
I  agree,  the  possession  by  Samuel  Rooth  the  elder  at  the  time  of 
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his  death,  in  1805,  and  for  more  than  twenty  years  next  before  that 
event,  of  the  two-thirds  in  dispute,  and  the  possession  also  of  the 
same  two-thirds  by  Samuel  Booth  the  younger,  until  his  death  in 
1829,  from  the  death  of  his  father,  and  the  will  likewise  of 
Samuel  Rooth  the  elder  (under  which,  however,  all  that  Samuel 
Booth  the  younger  took,  he  took  either  as  tenant  in  tail  or  abso- 
lutely), but  including  also  the  conveyance  of  1814,  it  ought  to  be 
considered,  that  immediately  before  the  conveyance  of  1814  the 
mortgage,  which  in  the  year  1776  was  made  to  Samuel  Booth 
the  elder,  was  redeemable.  And  that  question  also,  I  am  of 
opinion,  ought  to  be  answered  in  the  affirmative.  The  materials 
here  appear  to  me  to  establish  the  proposition,  that  the  right  of 
John  Barker  while  living,  and  after  his  death  of  the  claimants 
under  his  will,  to  redeem  the  mortgage  of  1776  was  not  before  the 
year  1814,  and  not  previously  to  the  conveyance  made  in  that 
year,  released  or  extinguished. 

If  these  views  are  correct,  then,  I  apprehend  that  the  two-thirds 
of  the  Newmarket  property,  which  were  mortgaged  in  1776  to 
Samuel  Booth  the  elder,  are  not  in  equity  bound  as  real  estate  by 
his  will,  but  became  in  equity  the  absolute  property  of 
Samuel  Booth  the  younger,  *  subject  possibly,  however,  to  *  92 
the  unsatisfied  demands,  if  any,  to  which  the  elder  Samuel 
Booth's  personal  estate  was  subject. 

The  transaction  of  1814  appears  to  me  to  have  consisted  in 
effect  of  two  parts :  one  the  redemption  of  the  two-thirds  mortgaged 
in  1776  —  the  redemption  of  them,  namely,  by  those  who  repre- 
senting John  Barker  the  mortgagor  were  entitled  to  redeem  them ; 
the  other  a  purchase  by  Samuel  Booth  the  younger,  for  a  pecu- 
niary consideration,  from  the  persons  redeeming  of  the  equitable  fee- 
simple  of  the  redeemed  property,  which  purchase  he  was  clearly 
against  all  the  other  devisees  of  his  father's  real  estate,  as  devisees 
of  that  testator's  real  estate,  entitled  to  make  and  did  make  for  the 
sole  and  absolute  benefit  of  himself,  Samuel  Booth  the  younger. 
He  owed  not  one  of  them  in  that  character  any  duty  forbidding  the 
transaction.  But  it  is  only  as  representing  the  sisters  of  Samuel 
Booth  the  younger  in  the  character  of  the  ultimate  devisees  in  fee 
of  his  father's  real  estate  in  remainder,  expectant  on  the  failure  of 
the  estates  tail  given  by  the  will  to  Samuel  Booth  the  younger 
and  Jeremiah  Booth,  that  the  defendants  claim  the  two-thirds 
which  were  mortgaged  in  1776  or  any  interest  in  them.    The 
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decree  therefore  appears  to  me  to  be  right  as  to  those  two-thirds. 
It  is  perhaps  superfluous  to  add,  that  considering  as  I  do  the  bene- 
ficial interest  of  Samuel  Rooth  the  elder  in  the  two-thirds  at  his 
death  as  then  having  had  the  character  and  been  in  the  condition 
of  personalty,  I  must  also  consider  that  his  will  gave  that  interest, 
either  specifically  or  otherwise,  to  his  son  Samuel  absolutely. 
With  regard  to  the  other  third,  as  to  which  an '  undertaking  to 
give  the  defendants  possession,  if  not  already  given,  was  entered 
into  on  a  former  day  by  the  plaintiffs'  counsel,  there  is  now  no 
dispute. 

•98    ♦The  Lord  Justice  Turner.  —  As  I  have  not  heard  the 
whole  of  the  arguments  in  this  case,  I  do  not  think  it  right 
to  give  my  opinion  upon  it. 


MONTEFIORE  v.  GUEDALLA. 

1859.    November  S,  25.    Before  the  Lord  Chancellor  Lord  Camfbrll  and  the 

Lords  Justices. 

A  bequest  of  a  share  of  residue  for  the  benefit  of  the  testator^s  son  and  his  family 
may  be  adeemed  wholly  or  partially  bj  a  subsequent  advance,  by  way  of  set- 
tlement, on  the  son^s  marriage,  and  such  a  settlement  may,  having  regard  to 
the  provisions  of  the  will,  so  operate,  rather  than  as  an  ademption  of  an  abso- 
lute pecuniary  legacy.^ 

^  The  subject  of  ademption  and  satisfaction  is  discussed  with  much  fulness  in 
2  Lead.  Cas.  in  Eq.  [321]  566  et  aeq.^  notes  to  Chancey^s  Case.  See  also  2  Story 
£q.  Jur.  §§  1100-1118;  1  Jarman  Wills  (4th  Am.  ed.),  185,  note  (1)  ;  Miner  o. 
Atherton,  35  Penn.  St.  528 ;  Earl  of  Durham  v.  Wharton,  3  CL  &  Fin.  (Am. 
ed.)  146,  note  (1)  ;  Dawson  v.  Dawson,  L.  R.  4  Eq.  504 ;  Coventry  v.  Chiches- 
ter, L.  R.  2  H.  L.  71,  76;  2  De  G.,  J.  &  S.  336;  2  H.  &  M.  149;  Nevin 
0.  Drysdale,  L.  R.  4  Eq.  517 ;  Sims  v.  Sims,  2  Stockt.  Ch.  158 ;  Roberts  v. 
Weatherford,  10  Ala.  72 ;  Zeiter  v,  Zeiter,  4  Watts,  212 ;  Jones  v.  Mason, 
5  Rand.  577 ;  GilPs  Estate,  1  Parsons  Eq.  Cas.  130 ;  Richards  v.  Humphreys, 
15  Pick.  133. 

Where  a  legacy  is  given  for  a  particular  purpose  specified  in  the  will,  and 
the  testator,  during  his  life,  accomplishes  the  same  purpose,  or  furnishes  the 
intended  legatee  or  beneficiary  with  the  money  for  that  purpose,  this  legacy  is 
satisfied.    Hine  o.  Hine,  89  Barb.  507.    See  Hauberger  v.  Root,  5  Barr,  118. 
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JuDAH  GuKDALLA,  the  testator  in  this  cause,  by  his  will,  bear- 
ing date  the  29th  of  December,  1889,  amongst  other  legacies, 
bequeathed  to  his  son  Haim  Ouedalla  80002.  sterling,  to  his  son 
Moses  Ouedalla  8000Z.  sterling,  and  to  his  daughter  Grace  Oue- 
dalla 30002.  sterling,  to  be  paid  to  them  respectively  within  three 
calendar  months  after  his  decease,  subject  to  the  conditions  there- 
inafter declared;  and,  after  noticing  that  his  son  Haim  had 
already  received  of  him  8000Z.  sterling,  and  that  his  son  Moses 
had  already  received  of  him  15002.  sterling,  and  that  upon  his 
marriage  he  had  made  a  settlement  of  20002.  three  and  a  half  per 
cents,  which  together  he  considered  as  equal  to  85002.,  directed 
that,  in  calculating  his  residuary  property,  his  said  sou  Haim 
should  bring  30002.  and  his  said  son  Moses  should  bring  85002.  into 
hotchpot ;  and  as  .to  all  his  residuary  property,  bequeathed  the  same 
to  trustees  upon  trust  as  to  one-third  part  thereof  (his  said  son  Haim 
bringing  the  said  30002.  which  he  had  already  received  of  him  into 
hotchpot),  to  permit  his  said  son  Haim  to  receive  the  income  of  the 
said  third  part  until  he  should  assign,  charge  or  otherwise  dis- 
pose of  the  same  by  way  of  anticipation,  or  should  *  do  or  suffer  *  94 
to  be  done  any  act  whereby  the  same,  if  payable  to  himself, 
would  become  vested  in  some  other  person  or  persons ;  and,  if  his  said 
son  Haim  should  dispose  of  the  said  income  by  way  of  anticipation,  or 
should  do  or  suffer  to  be  done  any  such  act  as  aforesaid,  then,  during 
the  remainder  of  the  life  of  his  said  son  Haim,  to  pay  and  apply  the 
said  income  for  the  maintenance  or  otherwise  for  the  benefit  of  ^1  or 
any  one  or  more,  exclusively  of  the  others  or  other,  of  them  his 
said  son  Haim  and  the  person  or  persons  who,  under  the  trusts  of 
that  his  will,  would  be  entitled  thereto  in  case  his  said  son 
Haim  were  then  actually  dead,  as  the  trustees,  in  their  uncontrolled 
discretion,  should  think  fit,  and  in  such  manner  as  to  them  should 
seem  meet ;  and,  after  the  actual  decease  of  his  said  son  Haim, 
npon  trust  for  his  children  and  issue  as  he  should  by  will  appoint; 
and,  in  default  of  such  appointment,  in  trust  for  his  children,  who, 
being  sons,  should  attain  twenty-one,  or,  being  daughters,  should 
attain  that  age  or  marry  under  that  age  with  the  consent  of  their 
parents  or  guardians :  any  child,  in  whose  favour  an  appointment 
should  be  made,  bringing  the  appointed  share  into  hotchpot, 
unless  the  contrary  should  be  directed  by  the  appointment ;  and 
in  case  there  should  be  no  child  of  his  said  son  Haim  in  whom 
the  said  third  part  of  his  residuary  estate  should  become  abso- 
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lutely  vested,  the  testator  directed  that,  after  the  decease  of  his 
said  son  Haim  and  such  failure  of  his  issue  as  aforesaid,  the  said 
third  part  of  his  residuary  estate  should  remain  and  be  in  trust  for 
the  person  or  persons  who,  under  the  statutes  for  the  distribution 
of  the  estates  of  intestates  would  then  be  entitled  thereto,  in  case 
his  said  son  Haim  had  died  possessed  thereof  unmarried  and  intes- 
tate ;  and  to  be  divided  between  or  amongst  such  persons,  if  more 
than  one,  in  the  shares  and  proportions  in  which  the  same  would 
be  divisible  by  virtue  of  the  same  statutes.    The  testator  then 

*  96    proceeded  to  dispose  of  the  other  two-thirds  *  of  his  residuary 

estate.  As  to  one  of  such  thirds  (his  said  son  Moses  bring- 
ing the  said  15002.  which  he  had  already  received  of  him,  and 
20002.  for  what  he  had  settled  on  his  marriage,  making  together 
35002.,  into  hotchpot),  upon  the  like  trusts  for  the  benefit  of  Moses 
and  his  children  and  issue  and  next  of  kin  as  had  been  declared  of 
Haim's  third,  except  that  a  life  interest  was  given  to  the  wife  of 
Moses  immediately  after  his  decease.  And  as  to  the  other  third 
(his  said  sons  having  previously  brought  the  said  two  several  sums 
of  3000Z.  and  85002.  into  hotchpot),  upon  trusts  in  favour  of  his 
daughter  Grace  Guedalla  and  her  children  and  issue  and  next  of 
kin,  also  similar  to  those  declared  of  Haim's  third.  There  was 
also  contained  in  the  will  the  usual  provision  for  the.  maintenance 
of  the  children  of  the  tenants  for  life  out  of  the  interest  of  their 
respective  shares. 

After  the  date  of  the  will,  the  testator's  son  Haim  intermarried 
with  Jemima  Sebag,  and,  by  the  settlement  made  upon  the  mar- 
riage, to  which  the  testator  was  a  party,  reciting  that,  upon  the 
treaty  for  the  marriage,  it  was  agreed  that  the  testator  should, 
as  the  portion  of  the  said  Haim  Guedalla  his  son,  transfer  into  the 
names  of  the  trustees  of  the  settlement  the  sum  of  20002.  new 
three  and  a  half  per  cent  bank  annuities,  and  that  the  said  bank 
annuities  and  certain  property  of  the  wife  should  be  settled  upon 
the  trusts  thereinafter  mentioned,  and  also  reciting  the  transfer  to 
the  trustees  of  the  bank  annuities  and  other  property,  the  trusts 
were  declared  to  be,  as  to  the  20002.  new  three  and  a  half  per  cent 
bank  annuities,  for  Haim  Guedalla,  and  as  to  the  other  property 
for  Jemima  Sebag  until  the  marriage  ;  and,  after  the  marriage,  as 
to  the  bank  annuities  and  all  the  other  property,  to  pay  the  Income 
to  the  wife  for  her  life  for  her  separate  use,  without  power  of 
anticipation;  and,  after  her  decease,  to  Haim  Guedalla  for  his 
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Kfe ;  and  after  the  decease  *  of  the  survivor,  as  to  the  cap-  *  96 
ital  and  futare  income,  in  trust  for  the  children  of  the  mar- 
riage who,  being  sons,  should  attain  twenty-one,  or  being  daughters 
should  attain  that  age  or  marry  with  the  consent  of  parents  or 
guardians,  with  powers  to  the  trustees  to  make  advancements  for 
tiie  children  to  the  extent  of  a  moiety  of  their  shares,  and  to  apply 
the  income  of  their  shares  for  their  maintenance ;  and  in  case 
there  should  be  no  child  of  the  marriage  in  whom  the  trust  funds 
should  become  absolutely  vested,  the  trusts  were  declared  to  be,  as 
to  the  20002.  new  three  and  a  half  per  cent  bank  annuities,  for  the 
appointees  by  will  of  the  said  Haim  Ouedalla,  and  in  default  of 
appointment  for  his  next  of  kin,  as  if  he  had  died  possessed  thereof 
unmarried  and  intestate ;  and  as  to  the  other  property,  in  trust  in 
like  manner  for  the  appointees  and  next  of  kin  of  Jemima  Sebag. 

The  testator  died  after  the  date  of  the  settlement  made  on  his 
son  Haim's  marriage,  and  in  a  suit  subsequently  instituted  at  the 
Bolls  for  the  administration  of  his  estate,  his  residuary  property 
was  certified  by  the  chief  clerk  to  consist  of  personalty  of  very 
considerable  amount,  and  of  two  freehold  houses  at  Amsterdam. 

It  was  admitted  by  all  parties  to  the  suit,  that  either  the  legacy 
of  3000Z.  to  Haim  Guedalla,  or  the  one-third  of  the  residue  given  by 
the  will  upon  trusts  for  the  benefit  of  him  and  his  children,  issue 
and  next  of  kin,  had  been  satisfied  or  adeemed  pro  tanto  by  the 
settlement  of  the  20002.  new  three  and  a  half  per  cent  bank  annu- 
ities ;  but  on  the  cause  coming  on  for  further  consideration  before 
the  Master  of  the  Bolls,  the  question  was  raised  on  the  part  of 
Haim  Guedalla  on  which  of  those  two  funds  the  ademption  oper- 
ated. 

This  question  was  now  submitted,  by  the  desire  of  the 
•Master  of  the  Bolls,  for  the  determination  of  the  Court  of   *.97 
appeal  in  the  first  instance. 

Mr.  Jesselj  for  Haim  Guedalla.  —  It  being  admitted  that  the 
advance  of  2000/.  three  and  a  half  per  cent  bank  annuities  made  by 
the  testator  upon  the  marriage  of  his  son  Haim  is  an  ademption 
pro  tanto  of  Haim's  interest  under  the  testator's  will,  that  ademption 
operates  upon  the  share  of  residue  given  for  the  benefit  of  Haim, 
his  children,  issue  and  next  of  kin,  and  not  upon  the  legacy  given 
to  him  absolutely.  It  was  formerly  supposed  that  there  could  be 
neither  satisfaction  of  a  portion  by  a  gift  of  residue,  nor  ademption 
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of  a  residue  by  reason  of  the  indefiniteness  of  the  amount  of  a  gift 
of  residue.  Famham  v.  Phillips^  (a)  Freevnantle  v.  Bankes,  (6) 
Watson  V.  The  Earl  of  Lincoln,  (c)  That  doctrine  has,  however, 
since  been  repudiated,  as  regards-  the  question  of  satisfaction 
in  Lady  Edward  Thynne  v.  The  Earl  of  Qlengally  Qd)  where  it  was 
decided  that  the  bequest  of  a  residue  will,  according  to  its  amount, 
be  a  satisfaction  of  a  portion,  either  in  full  or  pro  tanto.  That 
being  so,  it  is  impossible,  upon  sound  principle,  to  avoid  the  infer- 
ence that  a  portion  by  settlement  or  otherwise  is,  in  like  manner,  a 
satisfaction  of  a  previous  bequest  of  residue.  The  rule  as  to  satis- 
faction of  portions  by  legacies,  and  ^at  as  to  ademption  of  legacies, 
both  rest  upon  the  same  foundation ;  viz.,  the  leaning  of  Courts  of 
Equity  against  double  portions :  and  it  is  submitted  that  a  gift  of 
residue,  or  of  part  of  a  residue,  is  a  portion  within  the  meaning 
of  one  rule  as  well  as  of  the  other.    It  was  in  fact  so  assumed 

*  98    in  Fym  v.  Lockyer.  (e)    Assuming,  *  therefore,  that  a  gift 

of  residue,  or  of  part  of  a  residue,  is  capable  of  ademption, 
it  is  submitted  that  the  present  is  a  case  in  which  the  rule  should 
be  applied.  The  scheme  of  the  will  throughout  raises  a  presump- 
tion of  intention  on' the  part  of  the  testator  to  distribute  his  prop- 
erty equally  amongst  his  three  children,  and  that  scheme  will  be 
more  nearly  carried  out  by  ademption  pro  tanto  of  the  share  of  res- 
idue than  by  ademption  pro  tanto  of  the  legacy.  The  difference 
between  the  trusts  of  the  marriage  settlement  of  Haim,  and  those 
of  the  gift  of  the  share  of  residue  in  which  he  is  interested,  is  not 
sufficiently  wide  to  prevent  the  application  of  the  rule.  The  Earl 
of  Durham  v.  Wharton,  (jg)  If,  however,  it  should  be  thought  that 
there  is  no  reason  why  one  fond  should  be  adeemed  rather  than 
the  other,  then  it  is  submitted  that  the  ademption  must  be  appor- 
tioned between  them  according  to  their  relative  amounts. 

Mr.  J.  Waleyy  for  the  executor  and  the  infant  children  of 
Moses  Guedalla.  —  In  Freemantle  v.  BankeSj  (i)  it  was  held  that 
a  gift  of  residue  was  not  a  portion  liable  to  be  adeemed  by  a  sub- 
sequent advance  by  the  testator,  and  if  such  be  the  law,  it  follows 
that  the  pecuniary  legacy  to  Haim  must  alone  bear  the  whole  dim- 
inution.   Upon  that  point  the  authority  of  Freemantle  v.  Bankee 

(a)  2  Atk.  216.  id)  2  H.  L.  Cas,  181. 

(6)  6  VeB.  79.  («)  6  Myl.  &  Cr.  29. 

(c)  Ambler,  825.  (jg)  3  CL  &  Fin.  146 ;  10  BUgh,  526. 
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has  not  been  afiected  bj  anj  subsequent  decision.  Although  upon 
the  question  of  satis&ction  pro  tcmto  of  a  portion  by  a  gift  of  residue, 
it  has  been  overruled  bj  Lady  Edward  Thynne  t.  JSarl  of  Glenr 
gtUl,  (a)  yet,  inasmuch  as  it  was  left  untouched  and  unmodified 
upon  the  question  first  mentioned,  it  must  still  be  regarded 
as  the  ruling  authority  upon  that  point.  To  *  oyerrule  it  in  *  99 
this  respect  is  the  proTince  not  of  this  Court,  but  of  a  higher 
tribunal. 

Mr.  Eddisj  for  the  testator's  daughter  Grace,  and  Mr,  W.  PMur- 
ray^  for  the  testator's  son  Moa^s,  submitted  the  question  for  the 
decision  of  the  Court,  being  indifferent  upon  which  fund  the 
ademption  should  be  held  to  operate. 

Mr.  Jesselj  in  reply,  contended  that,  inasmuch  as  the  question  of 
ademption  of  residue  by  a  portion,  and  that  of  the  satisfaction  of  a 
portion  by  a  gift  of  residue,  rested  in  principle  upon  the  same  foun- 
dation, the  effect  of  the  decision  in  Lady  Edward  Thynne  t.  Lord 
Q-lengall  was  to  overrule  Freemantle  v.  BarJcea  upon  the  former 
point,  as  well  as  upon  the  latter.  He  referred  also  to  Kirk  v. 
EddoweB.  (6) 

Judgment  reserved. 

November  26. 

The  Lord  Chancellor.  —  In  this  case  the  facts  are  not  at  all  in 
dispute ;  and  the  first  question  of  law  to  be  considered  is,  whether, 
if  there  had  been  no  legacy  of  specific  amount  given  by  the  will  to 
the  testator's  son  Haim,  the  settlement  of  2000Z.  three  and  a  half 
per  cents  on  Haim's  marriage,  subsequent  to  the  will,  would  have 
been  an  ademption  pro  tanto  of  the  one-third  of  the  residue 
bequeathed  to  him.  On  this  I  have  been  unable  to  entertain  the 
smallest  doubt. 

It  has  been  said  that  neither  can  there  be  an  ademption  where  a 
testamentary  gift  is  of  the  residue  of  the  testator's  personal  prop- 
erty, nor  can  such  testamentary  gift  operate  as  a  satisfaction  of  a 
covenant  to  make  a  provision  to  a  given  amount  for  a  child. 
This  position  rests  *  on  no  principle,  and,  if  strictly  acted  *  100 
upon,would  produce  great  injustice.  The  doctrine  of  ademp- 
tion has  been  established  for  the  purpose  of  carrying  into  effect  the 

(a)  2  H.  L.  Gas.  131.  (b)  8  Hare,  609. 
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intention  of  fathers  of  families  in  providing  for  their  children,  and 
of  preventing  particular  children  from  obtaining  double  portions 
contrary  to  such  intention.  The  only  reason  for  the  exception 
when  the  testamentary  gift  is  of  a  residue  is,  that  a  residue  is 
uncei*tain,  and  may  be  worthless.  A  will  may  be  made  under  such 
circumstances,  and  may  be  so  worded  a^  to  show  that  the  testator 
considered  the  residue  of  insignificant  value,  and  there  it  may  be 
proper  to  hold  that  he  did  not  intend  that  this  should  be  in  satisfac- 
tion of  a  covenant  to  make  provision  for  a  child  and  that  he  did 
not  intend  any  subsequent  advance  to  a  child  to  be  an  ademption  of 
the  bequest  of  the  residue.  But  if  a  testator,  after  directing  his 
executors  to  pay  debts,  funeral  expenses,  and  legacies,  .goes  on  to 
say, "  and  whereas,  I  wisl^  all  the  residue  of  my  personal  property 
to  be  equally  divided  among  my  three  children,  I  direct  that  each 
of  them  shall  receive  one-third  of  the  said  residue, "  and  after- 
wards, between  the  making  of  his  will  and  his  death,  he  advances 
50002.  to  a  daughter  on  her  marriage,  or  to  a  son  to  purchase  a 
commission  in  the  army,  can  there  be  any  doubt  that  he  meant  this 
sum  to  be  deducted  from  the  one-third  of  the  residue  coming  to  the 
daughter  or  the  son  ? 

While  it  was  strangely  supposed  that  there  could  not  be  ademp- 
tion pro  tantOy  there  might  be  some  colour  for  giving  weight  to  the 
argument  arising  from  the  alleged  uncertainty  of  the  amount  of  a 
residue.  But  after  the  decision  of  Pym  v.  Lockyer^  (a)  establishing 
that  there  may  be  ademption  pro  tanto^  the  cases  relied  upon  to 
show  that  there  is  a  distinction  on  this  subject  between  a  bequest 
of  a  specific  amount  and  the  bequest  of  a  residue,  are  left 

•  101    without  any  reasonable  support.    While  some  of  *  these 

cases  may  perhaps  be  explained  away,  there  are  others, 
such  as  Famham  v.  PAt/Zip«,  (6)  before  Lord  Hardwicke,  and 
Freemantle  v.  JBanAe*,  (c)  before  Lord  Loughborough,  which  we 
should  have  had  great  difficulty  in  dealing  with,  if  they  had  not 
been  questioned  in  a  higher  tribunal.  But  the  whole  of  that  class 
of  cases  must  be  considered  as  swept  away  by  the  decision  of  the 
House  of  Lords  in  Lady  Edward  Thynne  v.  The  Earl  of  Glen- 
gall,  (d)    That  case  arose  upon  the  efiect  of  a  bequest  as  satisfac- 

(a)  6  Myl.  &  Cr.  29.  (c)  6  Ves.  79. 

(6)  2  Atk.  216.  id)  2  H.  L.  Caa.  131. 

1  See  Miner  v.  Atherton,  85  Fenn.  St.  628 ;  Gill^s  Estote,  1  Parsons  £q.  Cas. 
189;  2  Story  £q.  Jur.  §§  1111,  1112,  and  note. 
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Hon  of  a  prior  covenant  to  make  provision  for  a  child ;  but  it  is 
admitted  that  satisfaction  by  a  residue  and  ademption  of  a  residue 
for  this  purpose  cannot  be  distinguished.  The  facts  of  that  case 
show,  in  a  very  striking  manner,  how  injustice  would  have  been 
done  to  one  of  the  daughters  of  the  testator,  and  how  his  intention 
that  there  should  be  an  equal  distribution  of  his  property  between 
his  daughters,  would  have  been  defeated  if  the  rule  contended  for 
had  been  adhered  to.^ 

As  there  clearly  may  be  ademption  of  a  residue,  if  in  this  will 
there  had  been  no  gift  to  Haim  of  a  legacy  of  8000/.,  there  must 
have  been  an  ademption  to  the  amount  of  the  2000/.  three  and  a 
half  per  cents  from  his  one-third  of  the  residue.  By  requiring 
him  to  bring  into  hotchpot  the  3000/.  which  he  had  received  before 
the  will,  and  Moses  to  bring  into  hotchpot  the  3500/.  which  he  had 
received  before  the  will,  and  dii*ecting  that  each  of  his  three  chil- 
dren should  take  one-third  of  the  residue  of  his  property,  the  testa- 
tor clearly  expresses  his  intention  that,  regard  being  had  to  what 
they  received  during  his  life,  or  should  receive  at  his  death,  they 
should  all  three  share  alike.  The  trust  respecting  the  2000/. 
three  and  a  half  per  cents  advanced  on  Haim's  marriage  ai*e  not 
exactly  the  same  as  the  trusts  respecting  his  one-third  of  the  res- 
idue, but  they  do  not  by  any  means  vary  so  far  as  to  pre- 
vent the  ademption.  In  giving  a  life  interest  in  this  sum  *  to  *  102 
Haim's  wife,  nothing  more  was  done  than  he  might  have 
been  expected  to  be  willing  to  do  if  he  had  not  married  till  after 
his  father's  death.  Nor  can  any  injury  be  considered  as  inflicted 
on  the  children  of  Haim  by  allowing  the  ademption,  which  is  only 
pro  tanto :  so  that  under  the  marriage  settlement,  and  under  the 
will,  the  children  are  as  well  provided  for  as  if  the  2000/.  three 
and  a  half  per  cents  had  never  been  advanced. 

There  remains  the  question,  whether  the  ademption  shall  be 
from  the  residue,  or  from  the  legacy  of  3000/.  ?  Instead  of  ademp- 
tion, it  should  more  properly  be  called  substitution,  or  an  advance 
by  the  testator  in  his  lifetime,  instead  of  payment  by  his  executors. 

'  As  to  the  introduction  of  parol  evidence  to  control  the  presumption  of 
ademption,  or  satisfaction  of  a  legacy,  by  showing  a  different  intention  on  the 
part  of  the  testator,  see  Langdon  v,  Astor,  16  N.  T.  9 ;  Rogers  v.  French,  19 
Geo.  216 ;  Miner  o.  Atherton,  86  Penn.  St.  528 ;  Gill's  Estate,  1  Parsons 
£q.  Cas.  139;  James  v.  Mason,  6  Rand.  677;  Sims  o.  Sims,  2  Stockt.  Ch. 
168. 
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Then  for  what  shall  the  adyance  on  Haim's  marriage  be  considered 
as  substituted  pro  tanto  f  I  say  that  which  it  most  nearly  resembles. 
But  the  advance  and  the  residue  were  almost  homogeneous,  the 
trusts  being  substantially  the  same  for  the  benefit  of  Haim  and 
his  children.  On  the  contrary,  the  legacy  of  3000/.  was  an  abso- 
lute gift  to  Haim,  which  he  was  to  receive  for  his  own  exclusive 
benefit,  three  months  after  his  father's  death.  If  taken  pro  tanto 
from  the  legacy,  there  would  be  a  difficulty  in  calculating  for  how 
much  it  should  be  considered  an  ademption.  Certainly  not  to 
the  full  amount  of  the  value  of  the  stock  settled  upon  him,  his  wife 
and  children,  at  his  marriage ;  for  this  he  was  entitled  to  under 
the  settlement  for  his  life  only,  and  that  could  not  be  equivalent 
to  a  like  sum  which  was  absolutely  his  own.^ 

The  intention  of  the  testator  may  be  fairly  presumed  to  be  that 
Haim  should  receive  the  full  amount  of  the  legacy  of  8000/.  for 
his  own  benefit,  and  that  the  advance  on  Haim's  marriage  was 
part  of  the  provision  for  him  and  his  children  which  was  conteuG^ 

plated  by  the  residuary  bequest.     My  opinion  therefore  is, 
*  103    that  the  *  2000/.  three  and  a  half  per  cents  should  be  taken 

in  ademption  j!?ro  tanto  of  Haim's  share  of  the  residue. 

The  Lobd  Justice  Turner. — In  order  to  raise  the  question 
which  we  have  had  to  consider  in  this  case,  it  was  necessary,  in 
the  first  place,  to  establish,  on  the  part  of  Haim  Guedalla,  that 
there  could -be  an  ademption  of  a  residuary  bequest ;  for  unless 
this  point  was  established,  there  could  be  no  fund  except  the  legacy 
of  3000/.  on  which  the  ademption  could  operate.  The  argument, 
therefore,  on  the  part  of  Haim  Guedalla,  was  first  directed  to  this 
point;  and  it  was  insisted  on  his  behalf  that,  whatever  doubt 
might  formerly  have  existed  on  this  point  was  removed  by  the  case 
of  Lady  Edward  Thynne  v.  The  Earl  of  Q-lengallj  (a)  in  which  it 
was  held  that  a  gift  of  residue  might  operate  as  a  satisfaction  of  a 
portion,  the  argument  being  that  satisfaction  and  ademption,  so 
far  as  portions  are  concerned,  stand  upon  the  same  footing,  —  the 
leaning  of  this  Court  against  double  portions.    That  this  Court 

(a)  2  H.  L.  Cm.  181. 

1  If  the  advance  and  legacy  are  substantially  the  same,  a  small  variance  In  the 
time  of  payment,  or  other  trifling  difference,  will  not  vary  the  application  of 
the  rule  of  ademption  or  satisfaction.    Hine  v,  Hine,  89  Barb.  607 ;  see  Dugan 
V.  HolUns,  4  Md.  Oh.  189 ;  2  Story  £q.  Jur.  §  1109. 
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does  entertain  such  a  leaning  cannot  be  denied.  It  is  the  recog- 
nized doctrine  of  the  Court,  and  has  been  acted  upon  from  very 
early  times,  both  in  cases  of  satisfaction  and  in  cases  of  ademp- 
tion. The  case  already  referred  to  is  a  modem  instance  of  the 
application  of  the  rule  to  the  case  of  satisfaction,  and  Pym  y. 
Lockyer  (a)  of  its  application  to  the  case  of  ademption.  The  prin- 
ciple is  in  both  cases  the  same,  —  that  the  Court  will  not  impute 
to  a  parent  the  intention  twice  to  discharge  the  same  obligation  of 
providing  for  his  child,  —  a  rule  founded,  as  it  seems  to  me,  on  very 
sufficient  reasons ;  for  there  can  be  no  doubt  that,  in  the  absence 
of  it,  the  affairs  of  families  would  in  many  cases  be  involved  in 
the  utmost  confusion. 

*  Seeing,  then,  that  the  cases  of  satisfaction  and  ademp-  *  104 
tion  rest  upon  the  same  principle,  we  are  bound,  I  think,  to 
apply  to  the  case  of  ademption  the  rule  laid  down  in  the  House  of 
Lords  with  reference  to  the  case  of  satisfaction ;  and  I  am  not 
the  less  willing  to  do  so  from  finding  that  the  cases  in  this  Court 
on  the  subject  of  a  -^residuary  gift  operating  an  ademption  or 
satisfaction  of  a  portion  do  not  appear  to  me  to  be  very  decisive, 
and  do  not,  as  I  think,  establish  that  a  gift  of  residue  can  in  no 
case  operate  satisfaction  or  ademption.  Lord  Rossltn  indeed,  in 
Freemantle  v.  Bankes^  (6)  has  inrtimated  an  opinion  that  a  gift  of 
residue  cannot  have  such  an  operation,  as  Lord  Hardwicke  has 
also  done  in  Famham  v.  Phillips  ;  (c)  but  the  case  of  Freemantle 
V.  Bankes  was  heard  as  a  short  cause,  and  it  may  be  collected  from 
the  judgment  that  the  question  in  that  case  was  of  little  value,  and 
did  not  undergo  full  consideration ;  and  in  Famham  v.  Phillips 
there  were  other  circumstances  which  probably  had  weight  in  the 
decision.  The  latter  case,  indeed,  can  hardly  be  considered  as  of 
much  authority  upon  the  point,  for  we  find  Lord  Habdwicke  him- 
self afterwards  expressing  doubt  upon  the  subject  in  Watson  v. 
The  Earl  of  Lincoln,  (d)  And  in  Hickman  v.  Morgan,  (e)  though 
the  case  is  distinguishable  as  having  depended  upon  the  covenant, 
Lord  Thurlow  certainly  considered  that  a  gift  of  residue  was  a 
provision  or  advancement  for  a  child ;  and  it  is,  I  think,  to  be 
gathered  from  the  case  of  Bengough  v.  Walker ,  {g)  that  this  was 
the  opinion  of  Sir  William  Grant  also. 

(a)  5  Myl.  &  Or.  29.  (^  Arab.  325. 

(6)  6  Ves.  79.  (c)   1  Bro.  C.  0.  63 ;  2  Bro.  C.  C.  394. 

(0  2  Atk.  216.  {g)  16  Ves.  607. 
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Upon  the  whole,  I  think,  the  question  whether  a  gift  of  residue 
does  or  does  not  operate  ademption  or  satisfaction,  must 

*  105    depend    upon   the   intention ;    and    that,  although  *  the 

uncertainty  of  the  provision  may  influence  the  question,  it 
is  not  decisive  upon  it. 

In  this  case  the  intention  that  the  children  should  share  equally 
seems  to  me  to  be  very  strongly  manifested  by  the  will ;  and,  having 
regard  to  the  cases  upon  the  subject,  there  is  not,  I  think,  so  much 
variance  between  the  provisions  of  the  will  and  of  the  settlement 
as  to  warrant  us  in  holding  that  the  latter  was  not  intended  as  a 
substituted  provision.^ 

I  am  of  opinion,  therefore,  that  in  this  case  the  provision  made 
by  the  settlement  may  well  be  taken  to  have  adeemed  pro  tanto  the 
bequest  of  the  share  of  the  residue  ;  and  I  may  add  upon  this  part 
of  the  case  that,  as  to  cases  of  ademption  at  least,  much  of  the 
difficulty  which  formerly  existed  as  to  holding  a  gift  of  residue  to 
be  adeemed  by  a  subsequent  provision,  seems  to  me  to  be  removed 
by  the  decision  in  Pym  v.  Lockyer.  (a)  Until  that  case  was 
decided,  it  was  considered  that,  if  there  was  any  ademption  at  all, 
the  a.demption  must  be  total ;  and  it  might  be  difficult  to  suppose 
that  it  could  be  intended  by  what,  perhaps,  might  be  a  small  pro- 
vision, to  adeem  a  bequest  of  residue  which  might  be  of  large 
amount.  But  it  is  settled  by  that  case  that  there  may  be  paS*tial 
ademption,  and  it  does  not  seem  to  me  that  there  is  the  same 
difficulty  in  presuming  an  intention  to  adeem  pro  tanto  as  there 
would  be  in  presuming  in  favour  of  a  total  ademption. 

There  being  then  in  this  case  two  funds,  either  of  which  may  be 
taken  to  have  been  adeemed  by  the  settlement,  the  remaining  ques- 
tion is,  on  which  of  these  funds  the  ademption  is  to  take  effect. 
In  general  I  should  think  that  such  an  ademption  ought  to  take 
effect  upon  the  fund  given  absolutely  to  the  child,  rather 

*  106    than  upon  that  *  which  is  constituted  a  provision  for  the 

child  by  the  construction  of  this  Court.  But  this  again 
seems  tome  to  be  a  question  of  presumed  intention;  and  in  tliis 
case  the  will  appears  to  me  to  demonstrate  that  the  children  were 
intended  to  take  their  legacies  without  deducting  what  was  advanced 
to  them,  and  that  the  advances  were  to  be  set  against  the  shares  of 

(a)  6  Myl.  &  Cr.  29. 

*  See  Hine  o.  Hine,  89  Burb.  507,  cited  ante,  102,  note  (1)  ;  Swoope's  Appeal, 
27  Fenn.  St«  58 ;  Dugan  v.  Hollins,  4  Md.  Ch.  189. 
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residue ;  and  this  having  been  the  intention  manifested  by  the  will, 
I  think  we  ought  rather  to  presume  the  continuance  than  the 
change  of  that  intention.  I  think  also  that  this  presumption  is 
fortified  by  the  proximate  correspondence  between  the  trusts  of  the 
settlement  and  the  trusts  declared  by  the  will  of  the  share  of  the 
residue,  and  not  the  less  so  by  the  circumstance  that  there  is  a 
deduction  from  the  share  of  residue  given  for  the  benefit  of  the 
son  Moses  and  his  issue  of  the  amount  which  had  been  settled 
upon  his  marriage  ;  and  my  opinion  therefore  is,  that  the  20007. 
new  three  and  a  half  per  cent  bank  annuities  ought,  under  the 
circumstances  of  this  case,  to  be  taken  in  ademption  pro  tanto  of 
the  share  of  the  residue,  and  as  the  Lord  Chancellor  is  of  the  same 
opinion,  the  decree  must  be  accordingly. 

This  being  a  question  between  co-plaintifiFs,  (a)  in  which 
*  the  interests  of  infants  are  concerned,  we  have  not,  I    •  107 
think,  as  the*  record  stands,  any  authority  to  decide  it ;  and 
I  think  therefore  a  short  supplemental  bill  ought  to  be  filed  to  set 
right  the  record  before  the  order  is  drawn  up. 

The  Lord  Justice  Knight  Bruce.  —  Independently  of  the  point 
of  practice  mentioned  by  the  Lord  Justice  Turner  I  have  consid- 
erable doubt  as  to  the  law  of  the  case.  As  to  the  good  sense  of 
it,  ht)wever,  I  have  none.  That  is  in  accordance  with  the  two  judg- 
ments which  have  been  given,  and  which  must  of  course  dispose  of 
the  matter. 

(a)  Upon  the  record,  as  it  stood  when  the  decree  was  pronounced  by  the 
Master  of  the  Rolls,  Haim  Guedalla  and  the  executor  of  the  testator,  and  the 
infant  children  of  Moses  .Guedalla,  were  all  named  as  co-plaintiffs ;  and  the  de- 
cree pronounced  at  the  Rolls  was  the  ordinary  administration  decree,  which  was 
taken  by  consent,  the  above  question,  at  the  express  request  of  the  Master  of  the 
Rolls,  being  brought  before  the  Court  of  appeal  for  decision.  The  objection, 
that  such  a  question  could  not  be  decided  as  between  co-plaintiffs,  was  taken  by 
the  Court  of  appeal  in  the  early  part  of  the  argument,  when  an  undertaking  was 
given  by  all  parties  that  the  record  should  be  set  right  in  that  respect  by  supple- 
mental suit,  and  the  argument  was  then  allowed  to  proceed,  it  being  understood 
that  the  whole  decree  was  to  be  considered  as  the  decree  of  the  Court  of 
appeal. 
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.  MUQGERIDGE  v.  STANTON. 

1859.    November  25.    Before  the  Lord  Chancellor  Lord  Campbell  and  the 

Lords  Justices. 

By  a  post-nuptial  settlement  a  wife  settled  savings  of  her  separate  estate  upon 
trusts  for  herself  and  her  husband  successively  for  life,  with  remainder  to 
their  two  sons,  with  a  proviso  that  in  the  event  of  the  death  of  either  under 
twenty-five  without  issue,  his  share  should  go  to  the  survivor.  There  was 
also  a  proviso  that  the  husband  or  wife  should  be  at  liberty  to  add  any  part 
of  the  dividends  to  the  sum  invested,  and  that  the  sum  to  be  so  added  should 
be  subject  to  the  like  trusts  as  the  original  fund.  The  wife  invested  in  the 
names  of  the  tnistees,  but  without  communicating  the  fact  to  them,  various 
sums,  arising  partly  from  accumulations  of  the  dividends  and  partly  from 
funds  derived  from  other  sources ;  and  after  the  death  of  the  l^usband,  and  of 
both  of  the  sons,  without  issue,  the  executor  of  the  survivor  of  the  sons, 
instituted  a  suit  to  have  the  trusts  of  the  settlement  executed.  Eddy  that  it 
was  not  a  sufficient  defence  on  the  part  of  the  settlor  as  to  the  additions  to 
the  fund  that  she  had  invested  them  under  a  misapprehension  as  to  the  effect 
of  the  settlement :  and  luLd,  that  all  the  additions  were  subject  to  the  trusts 
of  it ;  and  there  not  appearing  sufficient  probability  of  establishing  in  a  cross 
suit  a  case  of  mistake,  the  Court  refused  to  give  an  opportunity  to  institute 
such  a  suit. 

This  was  an  appeal  from  the  decree  of  Vice-Chancellor  Kind- 
BESLEY,  declaring  that  the  whole  of  certain  invested  funds  were 

subject  to  the  trusts  of  a  post-nuptial  settlement. 
*  108        *  By  an  indenture  dated  the  29th  of  August,  1816,  and 

made  between  John  Stanton,  since  deceased,  and  Sarah  Stan- 
ton the  defendant,  then  his  wife,  of  the  first  part,  John  Toms  of  the 
second  part,  and  Samuel  Brooke  and  Henry  Hulbert  of  the  third 
part,  all  such  sums  of  money  as  John  Stanton  in  right  of  his  wife 
Sarah  Stanton  might  become  entitled  to  receive  on  account  of  the 
personal  estate  and  effects  of  John  Toms  deceased  were  assigned 
to  Samuel  Brooke  and  Henry  Hulbert,  for  the  separate  use  of 
Sarah  Stanton  for  her  life,  and  after  her  decease,  in  trust  for  John 
Stanton  for  life,  and  after  the  decease  of  the  survivor,  in  trust  for 
their  children  as  they  or  the  survivor  of  them  should  appoint,  and 
in  default  of  appointment,  in  trust  for  all  the  children  who  being  a 
son  or  sons  should  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  should  attain  that  age  or  marry. 
[84] 


MUGOERIDGE  V.  STANTON.  *  108 

.     By  the  indenture  in  the  question  in  the  cause,  which  was  dated 
the  SOth  of  April,  1836,  and  made   between  John    Stanton  and 
Sarah  Stanton  of  the  one  part,  and  Richard  Pugh  and  William 
Hicks,  of  the  other  part,  after  reciting  the  before-stated  indenture 
of  the  29th  of  August,  1816,  that  the  fund  subject  to  the  trusts  of 
that  indenture  then  was  5916/.  lis.  lid.  SL  per  cent  consolidated 
bank  annuities;  and  that  John  Stanton  and  Sarah  Stanton  had 
issue  of  their  marriage  two  children  only,  viz.,  John  Toms  Stan- 
ton, then  aged  sixteen  years,  and   William  Stanton,  then  aged 
thirteen  years ;  and  that  the  defendant  Sarah  Stanton  not  having 
occasion  to  expend  the  whole  of  the  interest  and  dividends  arising 
from  such  stock,  the  same  had  from  time  to  time  accumulated,  and 
that  there  was  then  in  her  hands  the  sum  of  2700/.,  savings  from 
her  said  interest  and  dividends  as  aforesaid ;  and  that  for  the 
further  and  better  provision  for  herself  and  also  for  the  said  John 
Stanton  and  her  said  two  children,  the  defendant  Sarah  Stan- 
ton, being  desirous  of  investing  the  said  sum  of  2700/. 
*in  the  purchase  of  government  stock,  applied  to  the    *109 
defendants  Richard  Pugh  and  William  Hicks  to  become 
trustees  of  the  stock  so  to  be  purchased,  and  which,  with  the 
consent  of  the  said  John  Stanton,  they  had  agreed  to  do,  and  to 
staiid  possessed  thereof  upon  the  trusts  thereinafter  declared  ;  and 
that  the  defendants  Richard  Pugh   and   William  Hicks,  at  the 
request  of  the  defendant  Sarah  Stanton,  had,  on  the  day  of  the 
date  of  those  presents,  laid  out  and  invested  the  said  sum  of 
2700/.  in  the  purchase  of  2938/.  15«.  6d.  3/.  per  cent  consolidated 
bank  annuities,  and  that  the  same  was  then  standing  in  their 
names :  it  was  witnessed,  that,  in  pursuance  of  the  said  agreement, 
and  in  order  to  make  further  provision  for  Sarah  Stanton,  and  after 
her  decease  for  John  Stanton  and  their  said  two  sons,  it  was 
thereby  agreed,  and  particularly  Sarah  Stanton,  with  the  privity 
and  consent  of  the  said  John  Stanton,  directed  and  appointed, 
that  Richard  Pugh  and  William  Hicks  should  stand  possessed  of 
the  2938/.  15«.  6d.  3/.  per  cent  consolidated  bank  annuities,  in  trust 
to  pay  the  interest  and  dividends  to  Sarah  Stanton  for  her  sep- 
arate use,  and,  after  her  decease,  to  pay  the  income  to  John  Stan- 
ton, in  case  he  should  survive  her ;  and  after  the  decease  of  the 
survivor  the  said  stock  was  to  be  in  trust  for  the  said  John  Toms 
Stanton  and  William  Stanton,  equally  to  be  divided  between  them, 
to  and  for  their  own  absolute  use  and  benefit,  and  to  be  paid  and 
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transferred  on  their  respectively  attaining  twenty-five  years  of  age. 
Provided  always,  and  it  was  thereby  declared,  that  in  case  either 
of  them  the  said  John  Toms  Stanton  and  William  Stanton  should 
die  before  he  attained  twenty-five  years  of  age  without  having  been 
married,  then  and  in  such  case  the  share  of  the  one  so  dying 
should  become  the  property  of  the  survivor  and  be  transferred  to 
^  him  accordingly,  with  trusts  in  the  events  which  did  not 

*  110    happen  of  either  of  them  John  Toms    *  Stanton  and  Wil- 

liam Stanton  dying  leaving  a  wife  or  child,  or  of  both  djring 
before  they  attained  twenty-five  years  of  age. 
And  the  deed  contained  the  following  proviso :  — 

"Provided,  and  it  is  hereby  further  covenanted,  declared,  and 
agreed  by  and  between  the  said  parties  hereto,  that  in  case  the 
said  Sarah  Stanton  or  the  said  John  Stanton  shall,  at  any  time 
during  their  respective  lives,  be  minded  and  desirous  of  investing 
any  part  of  the  interest  and  dividends  arising  from  the  said  sum 
of  2938Z.  158.  6d.  SI.  per  cent  consols,  he  or  she  shall  be  at  per- 
fect liberty  so  to  do,  and  add  the  same  to  the  said  sum  of  2938Z.  15«. 
6d.  3/.  per  cent  consolidated  bank  annuities  ;  provided  that  the  total 
amount  to  be  so  invested,  including  the  said  sum  of  2938/.  15«. 
6d,  81.  per  cent  consolidated  bank  annuities,  shall  not,  for  the  *pur- 
pose  of  fixing  the  stamp  duty  to  these  presents,  exceed  in  the 
whole  the  sum  of  6900Z.  And  it  is  hereby  declared  and  agreed, 
that  the  sum  or  sums  of  money,  if  any,  from  time  to  time  to  be  so 
added  to  the  said  stock  by  the  said  Sarah  Stanton,  or  by  the  said 
John  Stanton,  and  the  interest  and  dividends  arising  therefrom, 
shall  be  subject  and  liable  to  the  like  trusts,  and  under  the  same 
powers,  provisos,  declarations,  and  agreements,  as  are  hereinbefore 
expressed  and  declared  of  and  concerning  the  said  sum  of  2938Z. 
158.  6d.  81.  per  cent  consolidated  bank  annuities,  and  of  and  con- 
cerning the  interest  and  dividends  arising  therefrom,  and  as  fully 
and  efiectually  to  all  intents  and  purposes  as  if  invested  previous 
to  the  execution  of  these  presents,  and  as  if  the  same  had  been  and 
formed  part  and  parcel  of  the  original  sum  invested  as  aforesaid." 

♦  111       Between  May,  1837,  and  May,  1848,  the  defendant  *  Sarah 

Stanton  invested  in  the  names  of  Richard  Pugh  and  William 
Hicks  sums  of  money  amounting  in  the  whole  to  3826/  As.  6d.,  in 
the  purchase  of  4136Z.  48.  6d.  bank  81.  per  cent  annuities ;  and 
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the  bank  annuities  so  purchased  were  from  time  to  time  added  to  the 
said  sam  of  29382.  158.  6(2.  bank  8/.  per  cent  annuities,  making 
a  total  sum  of  7075/.  like  annuities.  Of  the  sum  of  4186/.  As.  6d. 
bank  3/.  per  cent  annuities,  1140/.  Is.  2d.  arose  from  the  invest- 
ment of  a  sum  of  cash  produced  solely  from  the  accumulation 
of  the  dividends  of  the  2988/.  158.  6(2.  like  annuities.  The  sum 
of  2995/.  178.  4(2.  bank  8/.  per  cent  annuities,  being  the  residue  of 
the  4136/.  48.  6(2.  like  annuities,  arose  from  the  investment  of  a 
sum  of  cash  which  was'  produced,  —  partly  from  the  dividends  of 
the  above-mentioned  sum  of  5916/.  178.  lid.  bank  3/.  per  cent 
annuities, — partly  from  the  investment  of  the  accumulations  of 
the  dividends  of  the  annuities  ;  partly  from  other  portions  of  the 
separate  estate  of  Sarah  Stanton;  and  partly,  viz.  to  the  extent  of 
197/.  08.  7(2.,  from  the  investment  of  the  accumulated  dividends  of 
the  above-mentioned  sum  of  2938/.  158.  6(2.  like  annuities. 

No  separate  or  distinct  account  of  the  last-mentioned  invest- 
ments was  ever  kept,  but  such  investments  were  all  made  by  Sarah 
Stanton  in  the  names  of  Bichard  Pugh  and  William  Hicks  as  the 
trustees  of  the  indenture  of  the  80th  of  April,  1886. 

John  Stanton,  the  husband  of  the  defendant  Sarah  Stanton,  died 
on  the  1st  of  May,  1852. 

.William  Stanton  died  on  the  19th  of  May,  1854,  having  by 
his  will   appointed  John  Toms  Stanton  his  sole  executor. 
*  John  Toms  Stanton  died  on  the   24th  June,  1856,  hav-    *  112 
ing    made   a   will,   whereby  he   appointed   the   plaintiffs 
Henry  Muggeridge,  James  Allberry,  and  Henry  Whittall  Teesdale 
executors. 

Both  William  Stanton  and  John  Toms  Stanton  respectively 
attained  the  age  of  twenty-five  years,  and  died  without  issue. 
William  Hicks  died  in  1854,  leaving  Richard  Pugh,  his  co-trustee, 
surviving. 

The  bill  in  this  suit  was  filed  by  the  executors  of  the  will  of 
John  Toms  Stanton,  against  Richard  Pugh  and  Sarah  Stanton, 
and  after  stating  that,  in  order  to  administer  the  estate  of  their 
testator,  they  must  dispose  of  his  reversionary  interest  in  the  above- 
mentioned  sum  of  4136/.  48.  6d.  bank  8/.  per  cent  annuities,  but  by 
reason  of  a  claim  set  up  by  the  defendant  Sarah  Stanton,  since  the 
death  of  their  testator,  they  had  been  unable  to  dispose  thereof,  it 
prayed  that  the  trusts  of  the  indenture  of  the  30th  of  April,  1886,. 
might  be  executed  under  the  direction  of  the  Court,  and  the  rights- 
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and  interests  of  the  plaintiffs  and  of  the  defendant  Sarah  Stanton 
in  the  said  sum  of  7075/.  bank  3Z.  per  cent  annuities  ascertained 
and  declared. 

The  defendant  Sarah  Stanton,  by  her  answer  admitted  the  facts 
above  set  forth,  but  stated  that  it  was  her  intention  and  view  and 
wish,  when  she  executed  the  indenture  of  settlement  of  the  30th  of 
April,  1836,  that  it  should  provide,  and  that  she  understood  and 
believed  that  it  did  in  fact  provide,  that  in  the  event  of  her  surviv- 
ing her  husband,  and  of  her  sons  dying  without  issue  in  her  life- 
time, that  the  whole  of  the  property  therein  comprised  would  be 
at  her  own  disposal,  and  that  it  was  by  mistake  and  contrary  to 
her  intention  and  understanding  that  the  ultimate  trusts  of 

*  113    the  said  indenture  were  different  *  from  what  she  so  under- 

stood and  believed ;  and  that  it' was  not  until  she  had  heard 
the  will  of  the  said  John  Toms  Stanton  read,  and  became  aware 
of  his  having  thereby  attempted  to  dispose  of  the  trust  funds  sub- 
ject to  the  trusts  of  the  said  indenture,  that  her  attention  was 
called  to  the  fact  of  the  ultimate  trusts  of  the  said  indenture  of 
settlement  being  those  in  the  bill  set  forth.  She  insisted  that  the 
sums  of  11402.  Is.  2d.  SI.  per  cent  bank  annuities  and  29952.  178. 
4e2.  like  annuities  were  not  subject  and  had  never  been  dedicated 
by  her  to  the  trusts  of  the  settlement ;  but  admitted  that  they  had 
been  invested  by  her  as  above  mentioned  without  the  fact  being 
communicated  to  any  one,  and  that  the  dividends  on  all  the  above- 
mentioned  investments  had  been  received  by  her  from  time  to  time 
under  a  power  of  attorney,  given  to  her  by  the  trustees  of  the 
settlement  of  the  30th  of  April,  1836 ;  and  that,  having  received 
them,  she,  without  any  communication  either  to  them  or  to  her  hus- 
band, through  her  own  solicitor,  had  invested  them  de  anno  in 
annum  in  the  names  of  the  trustees.  She  submitted  that  as  she 
was  entitled  to  a  life-interest  in  the  said  funds,  and  as  no  question 
as  to  the  further  destination  of  such  funds  would  arise  until  her 
death,  the  plaintiffs  ought  not  to  have  filed  their  bill  for  the  pur- 
pose of  having  the  said  question  decided  during  her  lifetime.  She 
further  submitted  that  the  question  raised  by  the  plaintiffs'  bill 
ought  not  to  be  decided  against  her  without  an  opportunity  being 
afforded  her  of  filing  a  cross-bill  for  the  purpose  of  having  the 
settlement  of  the  30th  of  April,  1836,  reformed. 

It  was  shown,  in  evidence,  that  the  draft  of  the  deed  of  the  30th 
of  April,  1836,  having  been  prepared  by  Mr.  Hine,  the  solicitor 
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of  the  trustees,  was  deUvered  by  him  through  Mr.  Pugh  to  Mrs. 
Stanton ;  that  she  then  suggested  certain  alterations ;  that 
the  draft  was  *then  returned  to  Mr.  Hine,  who,  after  *114 
making  the  alterations  proposed,  procured  the  deed  as 
altered  to  be  engrossed,  and  through  Mr.  Pugh  handed  to  her  a 
copy  of  such  engrossment,  which  had  ever  since  remained  in  her 
possession.  It  was  shown  also  that  Mr.  Pugh,  the  trustee,  upon 
the  execution  of  the  instrument  read  it  over  to  her  and  explained 
to  her  its  contents. 

The  cause  was  heard  upon  motion  for  decree,  and  the  Yice- 
Ghancellor  having  decided  that  the  whole  of  the  additions  to  the 
original  trust  fund  were  subject  to  the  trusts  of  the  settlement  of 
the  30th  of  April,  1836,  Mrs.  Stanton  appealed  from  the  whole 
decree. 

Mr.  Baily  and  Mr.  Nalder^  for  the  plaintiffs.  —  The  title  of  the 
representatives  of  the  deceased  sons  of  Mrs.  Stanton  is  indisputable 
as  to  the  original  sum  of  2938Z.  158.  %d.  3Z.  per  cent  bank  annuities, 
and  the  sum  of  11402.  7^.  2d.  like  annuities,  being  the  amount  of 
the  accumulations  of  the  dividends  of  that  sum.  The  trusts 
of  the  settlement  of  the  80th  April,  1836,  show  this,  and  it  is 
clear  from  the  evidence,  that  Mrs.  Stanton  did  not  misunderstand 
the  deed.  Several  months  elapsed  between  the  return  of  the  draft 
settlement,  with  the  alterations  suggested  by  herself,  and  the  time 
when  she  executed  the  settlement,  during  the  whole  of  which  she 
had  abundant  opportunity  of  making  herself  acquainted  with  its 
details ;  and  she  must  be  presumed  to  have  done  so,  though  she 
did  not  think  fit  to  consult  any  other  solicitor  than  Mr.  Hine  in  the 
matter.  Her  suggestion  of  the  alterations,  which  were  adopted, 
leads  also  to  the  same  conclusion.  Possibly  some  part  of  the 
details  of  the  deed  may  have  been  misapprehended  by  her ;  but  to 
allow  her,  after  the  settlement  has  existed  for  more  than  twenty 
years,  to  say,  "  the  deed  is  not  what  I  supposed  it  to  be,'* 
would  lead  to  dangerous  consequences.  *  Mrs.  Stanton  *  115 
has  all  along  had  a  copy  of  the  deed  in  her  possession,  and 
she  never  raised  any  objection  until  the  death  of  the  survivor  of 
her  sons.  There  is  nothing  unreasonable  in  the  limitations  con- 
tained in  the  settlement,  and  it  is  now  too  late  to  question  its 
validity.  The  evidence,  moreover,  proves  that  Mrs.  Stanton  must 
have  been  aware  of  the  effect  of  the  limitations ;  for,  by  her  answer, 
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she  admits  that  Mr.  Pugh  read  the  draft  deed  oyer  to  her,  and 
explained,  or  endeavoured  to  explain,  its  effect  to  her  before  she 
executed  it.  There  can  be  no  doubt,  therefore,  as  to  the  original 
fund :  nor  can  there  as  to  that  part  of  the  fund  subsequently  added, 
which  arose  from  the  accumulations  of  the  dividends  of  ihe  orig- 
inal trust  fund;  for  the  deed  itself  provides  not  only  for  the 
investment  of  sums  so  derived,  but  enables  Mr.  and  Mrs.  Stanton 
to  add  them  to  the  original  fund.  The  mere  addition,  therefore, 
of  the  accumulated  dividends  to  the  original  trust  estate  was  tan- 
tamount to  a  declaration  of  trust  thereof  for  the  purposes  of  the 
settlement.  As  to  that  part  of  the  fund  subsequently  added  to  the 
original  trust  stock,  which  was  derived  from  sources  unconnected 
with  the  settlement,  it  appears  that  on  every  occasion  when  such 
an  investment  was  made,  it  was  so  in  a  lump  sum,  with  other 
funds,  of  which  a  trust  was  expressly  declared  by  the  deed.  This 
mode  of  investment,  in  the  absence  of  an  express  declaration  to 
the  contrary,  is,  it  is  submitted,  in  effect  a  dedication  of  such  por- 
tion of  the  added  fund  to  the  same  trusts  as  those  of  the  other 
unsevered  portion  of  such  added  fund.  Under  these  circumstances 
the  whole  of  the  funds  subsequently  added  to  the  original  trust 
fund  must  be  taken  to  be  subject  to  the  same  trusts  as  such  orig- 
inal fund. 

Mr.  Toller  and  Mr.  Archbibald  -  Smithj  for  Mrs.  Stan- 
*  116  ton.  —  *  Admitting  that  Mrs  Stanton  is  bound  by  the  deed 
of  April,  1836,  so  far  as  regards  the  fund  originally  settled 
thereby,  it  is  submitted  that  she  is  not  so  as  regards  the  additions 
subsequently  made  by  her  to  the  settled  fund  ;  and  particularly  as 
to  that  part  of  such  additions  as  did  not  arise  from  the  accumula- 
tions of  dividends.  The  trusts  of  the  deed  of  April,  1836,  are  not 
continuing  trusts,  and  its  limitations  are  of  an  extremely  compli- 
cated character.  Though  these  trusts  may  have  been  explained  to 
Mrs.  Stanton  before  the  execution  of  the  deed,  it  does  not  follow 
that  they  were  present  to  her  mind  when  she  made  the  subsequent 
investments.  Both  she  and  Mr.  Pugh,  her  trustee,  were  in  an 
humble  position  of  life,  and  were  hardly  competent,  the  one  clearly 
to  explain,  and  the  other  to  comprehend,  and  still  less  to  remem- 
ber, the  exact  tenor  of  the  trusts  of  the  deed.  The  answer  of  Mrs. 
Stanton  avers  that  she  was  all  along  under  the  impression  that, 
in  the  event  of  her  surviving  her  sons,  she  would  have  power  to 
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dispose  of  the  settled  fund  by  her  will.  That  being  so,  no  pre- 
sumption arises,  as  regards  the  subsequent  accretions,  that  she 
intended  them  to  be  held  by  the  trustees  upon  the  same  trusts  as 
the  origmal  fund ;  and,  in  order  to  rebut  a  resulting  trust  in 
favour  of  the  settlor,  it  is  of  necessity  that  there  should  be  such  a  pre- 
sumption. Cook  V.  Fountain^  (a)  Hughes  v.  Stvibs,  (6)  Fletcher  v. 
Fletcher ^(c)  Gosling  v.  Gosling,  (^d^  M^Fadden  v.  JenkynSy^e) 
Vanderberg  v.  Palmer,  (^f)  Dipple  v.  Corles.  (K)  Tlie  mere 
inrestment  of  these  sums  of  stock  in  the  names  of  the  trustees  with- 
out more,  does  not  raise  such  a  presumption  of  intention  on  the 
part  of  Mrs.  Stanton,  that  the  added  fund  should  be  held 
on  the  trusts  of  the  settlement  as  that  *  the  resulting  trust  *  117 
in  her  favour  arising  from  the  absence  of  any  express  dec- 
laration of  trust  as  to  the  added  fund  is  rebutted.  And  this  argu- 
ment applies  equally  to  both  portions  of  the  added  fund.  But  if 
it  should  be  thought  that  the  power  given  by  the  deed  of  April, 
1836,  to  invest  the  accumulations  of  dividends  attaches  the  trusts 
of  the  deed  to  that  portion  of  the  added  fund  consisting  of  such 
accumulations,  then  it  is  submitted  that,  inasmuch  as  that  clause 
of  the  deed  has  no  application  to  the  other  unsevered  portion  of 
the  added  fund,  there  is  no  such  trust  attached  to  that,  but  that  as 
to  that  portion  there  is  a  resulting  trust  in  favour  of  the  settlor. 
The  mere  fact  that  the  two  portions  of  the  added  fund  are  unsev- 
ered and  were  always  invested  in  one  lump  sum  is  insufficient  to 
raise  a  presumption  rebutting  the  resulting  trust.  The  evidence 
in  the  cause  clearly  showing  that,  at  the  time  she  made  the  several 
subsequent  additions  to  the  fund  originally  placed  in  the  names  of 
the  trustees,  she  was  under  a  misapprehension  as  to  effect  of  the 
trusts  of  the  deed,  she  ought  to  be  at  liberty  to  file  a  cross  bill  for 
the  purpose  of  reforming  the  settlement. 

[The  Lord  Justice  Knight  Bruce  inquired  whether  counsel 
were  willing  to  have  the  case  disposed  of  as  if  a  cross-bill  had  been 
filed,  but  without  any  further  evidence  than  that  before  the  Court, 
and  the  counsel  agreed  to  the  case  being  so  treated.] 

Mr.  Mardy  appeared  for  the  trustee  of  the  settlement. 

(a)  8  Sw.  592.  (e)  1  Hare,  468. 

(6)  1  Hare.  476.  {g)  4  K.  &  J.  204. 

(c)  4  Hare.  67.  (A)  11  Hare,  183. 

(d)  8  Drew.  88i5. 
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Mr.  Bailyy  in  reply. —  After  the  statement  in   Mrs.  Stanton*8 

answer,  that  any  question  as  to  the  further  destination  of  the  fund 

invested  after  the  determination  of  her  life  interest  under  the 

settlement  therein  ought  not  to  be  raised  in  her  lifetime, 

•  118  *  it  is  submitted  that  she  ought  not  now  at  all  events  to  have 

leave  to  file  a  cross-bill.  But  the  evidence  in  the  suit 
being  quite  inadequate  for  the  purpose  of  showing  any  misappre- 
hension on  her  part,  either  at  the  time  of  executing  the  deed  or  of 
making  the  subsequent  additions  to  the  trust  fund,  of  the  nature 
of  the  trusts  of  the  deed,  she  ought  not,  after  such  a  lapse  of  time, 
to  be  allowed  upon  any  consideration  to  file  a  bill  for  the  purpose 
of  disturbing  those  trusts. 

The  Lord  Chancellor.  —  I  am  of  opinion  that  this  case  was 
properly  decided  in  the  Court  below.  I  think  it  is  quite  clear,  both 
with  regard  to  the  accumulations  and  the  original  money,  that  the 
investments  must  be  held  to  be  subject  to  the  trusts  of  the  settle- 
ment, atid  that  the  defendant  Mrs.  Stanton  must  be  held  to  have 
been  perfectly  aware  of  this. 

With  regard  to  the  accumulations,  not  a  doubt  can  be  entertained, 
and  I  think  Mr.  Toller  and  Mr.  Smith  have  hardly  ventured  to  say 
with  regard  to  the  accumulations  which  were  provided  for  by  the 
deed  of  settlement,  that  there  was  not  what  was  tantamount  to  a 
declaration  of  trust  when  the  accumulations  were  made  for  the 
purpose  of  buying  additional  stock  in  the  name  of  the  trustees. 
With  regard  to  the  surplus  money,  it  is  quite  clear  that  whatever 
the  defendant  intended  to  be  the  destination  of  the  accumulations, 
she  intended  to  be  also  the  destination  of  the  surplus  money,  and 
there  was  equally  a  declaration  of  trust  with  regard  to  the  whole 
of  the  investments. 

•The  only  question  is,  whether  she  ought  to  have  leave  to  file  a 

cross-bill,  for  I  think  it  impossible  to  hold  otherwise  than  that  the 

appeal  must  be  dismissed  as  it  now  stands.     With  reference 

•  119    to  the  question  of  giving  her  *  an  opportunity  of  filing  a 

cross-bill,  my  opinion  is  that  no  leave  should  be  reserved 
for  that  purpose,  because  there  seems  not  to  be  a  possibility  of  its 
leading  to  any  good.  It  would  only  involve  this  lady  in  a  fruitless 
and  expensive  litigation. 

The  Lord  Justice  Knight  Bruce.  —  Counsel  having  stated 
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their  willingness  to  have  this  case  treated  as  if  there  were  a  bill 
filed  by  Mrs.  Stanton,  raising  the  question  suggested  by  her 
answers,  and  supported  only  and  opposed  only  by  the  supporting 
and  opposing  evidence  now  before  the  Court,  I  have  not  the 
slightest  hesitation  in  saying  that  if  we  had  such  a  bill  before  Uie 
Court,  and  there  were  no  other  materials  before  us  than  those 
which  we  now  have,  although-I  do  not  attribute  insincerity  to  Mrs. 
Stanton,  I  should  be  unable  to  accede  to  her  demand.  I  think 
that  the  trusts  of  the  settlement  in  the  circumstances  of  the  case 
attached  to  the  property  in  dispute. 

The  Lord  Justice  Turner. —  I  agree  that  the  trusts  of  the 
settlement  fasten  upon  the  property.  I  should  be  very  much 
inclined  to  think  that  it  was  a  case  for  giving  leave  to  file  a  cross- 
bill to  relieve  this  lady,  if  I  thought  it  probable  that  there  was  any 
evidence  forthcoming,  or  if  it  was  suggested  that  any  evidence 
could  be  brought  forward,  to  show  that  the  circumstances  under 
which  the  investments  were  made  were  such  as  were  consistent 
with  their  being  held  for  Mrs.  Stanton's  own  benefit.  But  I  do 
not  think  that  her  statement,  looking  at  all  the  circumstances  of 
the  case,  would  be  sufficient  evidence.  Without  meaning  to  impute 
to  her  any  false  statement  upon  the  subject,  but  looking  at  the 
looseness  of  her  evidence,  I  do  not  think  there  is  a  case  made 
sufficient  to  induce  the  Court  to  give  her  an  opportunity  of  filing 
a  cross-bill. 
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1859.    November  21,  22.    Before  the  Lord  Chancellor  Lord  Camfbsll  and 

the  Lords  Justices. 

The  decision  in  Fleming  y.  8elf^  8  De  6.,  M.  &  G.  997,  as  to  mortgages  to 
building  societies,  is  binding  on  the  Court,  and  extends  to  the  deduction  of 
redemption  moneys  paid  in  by  the  mortgagor,  although  that  point  is  not 
expressly  referred  to  in  the  judgment 

Where  a  mortgagee  improperly  resists  redemption,  and  on  taking  the  accounts 
a  balance  is  found  to  be  in  his  hands,  the  Court  has  power  to  charge  him  with 
interest  on  such  balance,  though  he  has  not  been  in  possession  of  the  mort-  • 
gaged  premises. 
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This  was  the  appeal  of  the  defendants  from  the  decree  of  Vice- 
Chancellor  Stuabt,  in  a  suit  for  the  redemption  of  leasehold  prop- 
erty, mortgaged  by  Mr.  William  Smith,  a  shareholder  in  the 
"  Gloucestershire  and  Cheltenham  Accumulating  Fund  and  Mutual 
Benefit  Society,"  upon  terms  similar  to  those  of  the  decree  in 
Fleming  v.  Self^((i)  the  defendants  being  Mr.  Pilkington  and  others, 
who  were  trustees  of  the  society. 

The  society  was  established  in  August,  1845,  under  the  pro- 
visions of  the  6  &  7  Will.  4,  c.  32.  The  amount  of  each  share  was 
fixed  at  120Z.  The  monthly  subscription  upon  an  unadvanced 
(or  unpurchased)  share  was  10*.,  and  the  redemption  or  interest 
money  payable  on  every  share  from  the  time  of  its  advance  or 
purchase  was,  in  addition  to  the  monthly  subscription  already 
mentioned,  fixed  at  48.  per  month,  making  a  total  annual  payment 
of  8Z.  85.  for  every  share  advanced  or  purchased. 

The  rules  providing  for  these  monthly  payments  were  in  terms 
similar  to  those  of  the  corresponding  rules  in  Fleming  v.  Self. 

Rule  10  provided,  that  if  any  member  who  should  have  pur- 
chased any  share  or  shares  and  secured  the  repayment  thereof  upon 
his  or  her  premises  should  sell  such  premises,  it  should  be  lawful 
for  the  purchaser  to  take  the  same  chargeable  with  the  debt  due 
to  the  society,  and  thenceforth  to  become  answerable  to  the 

*  121    society  for  the  *  repayment  of  the  subscriptions   and  other 

charges  as  the  same  should  become  payable,  and  that  the 
trustees  should  thereupon,  at  the  cost  of  such  member,  release  him 
or  her  from  all  future  liability  in  respect  of  the  moneys  thereafter 
payable  upon  the  shares  purchased  from  the  said  society,  and 
secured  upon  the  premises  sold  as  before  mentioned ;  and  that  if 
any  member  should  be  desirous  of  paying  and  satisfying  the  secu- 
rity or  securities  which  should  have  been  given  for  the  same,  and 
should  give  notice  of  such  his  or  her  desire  to  the  directors,  the 
directors  should,  within  one  month  thereafter,  award  to  such  mem- 
ber the  same  proportion  of  profits  per  share  as  was  allowed  on  the 
withdrawal  of  unpurchased  shares,  and  that  the  directors  should 
make  a  deduction  of  such  profits  and  of  the  amount  of  subscrip- 
tions paid  in  by  such  member  from  the  full  amount  expressed  to  be 
secured  in  and  by  the  mortgage,  and  the  directors  were  thereby 
authorized  and  empowered  to  receive  the  balance  in  one  payment  or 

(a)  3  De  G.,  M.  &  G.  997  [(Am.  ed.)  note  (1),  and  cases  cited]. 
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bj  snch  instalments  as  the  directors  and  members  should  agree  npon ; 
and  that  on  the  payment  of  the  balance,  together  with  all  fines  due 
in  respect  of  snch  shares,  the  directors  should  order  the  trustees  to 
deliver  all  deeds  and  other  documents  in  their  custody  relating  to 
the  security  of  such  member  on  such  property,  and,  at  his  or  her 
costs,  to  indorse  a  receipt  or  acknowledgment  on  such  mortgage, 
according  to  the  6  &  7  Will.  4,  c.  32,  §  6. 

Rule  12  proyided,  that  any  person  who  should  be  desirous  of 
withdrawing  from  the  society  any  share  or  shares  which  should 
not  have  been  purchased,  should  be  allowed  so  to  do  on  giving 
one  month's  previous  notice  in  writing  of  such  his  or  her  intention 
to  the  secretary  at  any  monthly  meeting  of  the  society,  and  that 
the  money  subscribed  in  respect  of  such  share  or  shares  should  be 
repaid  to  such  member,  subject  only  to  the  forfeitures  next 
*  thereinafter  mentioned  ;  that  is  to  say,  if  application  to  *  122 
withdraw  should  be  made  within  the  first  year  from  the 
first  meeting  thereof,  a  forfeiture  of  IZ.  Is.  per  share  in  addition  to 
the  entrance  fee  ;  if  within  the  second  year  from  the  said  first 
meeting,  a  forfeiture  of  10«.  6d.  per  share  in  addition  to  bis  or  her 
entrance  fee  ;  if  within  the  third  or  fourth  year  from  the  holding 
of  the  said  first  meeting,  he  should  take  out  the  net  amount  of  sub- 
scriptions paid  in,  exclusive  of  entrance  fee  only ;  if  within  the 
fifth  or  any  subsequent  year  from  the  holding  of  such  first  meeting, 
the  directors  were  thereby  empowered  to  allow  the  member  so 
desirous  of  withdrawing,  out  of  the  profits  which  the  society  should 
have  realized,  such  bonus  for  the  withdrawal  of  each  share  as  they 
should  from  time  to  time  determine. 

In  June,  1846,  the  plaintiff  became  possessed  of  four  shares  in 
the  society,  and  on  the  30th  June,  1846,  he  executed  the  deed 
under  which  the  question  arose. 

The  deed  recited  the  title  of  the  plaintiff  to  the  property  com- 
prised in  it,  the  establishment  of  the  society  pursuant  to  the  Act, 
that  the  plaintiff  was  the  holder  of  four  shares,  and  would,  on  the 
termination  of  such  society,  be  entitled  to  receive  out  of  the  funds 
thereof  in  respect  of  each  such  share  the  sum  of  1202.,  subject  to 
the  rules  and  regulations  of  the  society,  and  to  the  monthly  pay- 
ment in  the  mean  time  of  14a.  in  respect  of  each  such  share,  and 
that  the  plaintiff  had  applied  to  be  allowed  to  anticipate  the  said 
shares,  and  to  receive  for  present  payment  and  in  discharge  of  all 
future  claims  upon  the  funds  of  the  society  in  respect  thereof  the 
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sum  of  2402.,  to  which  the  directors  of  the  society  had  consented 
on  having  the  payments  to  become  due  in  respect  of  the  said 

*  128    shares  according  to  the  then  present  or  *  any  future  rules 

of  the  society  secured  in  manner  thereinafter  mentioned. 
The  deed  then  witnessed,  that,  in  consideration  of  240/.  paid 
to  the  plaintiff  by  the  trustees  in  full  payment,  satisfaction,  and 
discharge  of  all  future  claims  upon  the  funds  of  the  society  in 
respect  of  the  aforesaid  shares,  the  plaintiff  did  thereby  appoint  a 
certain  piece  of  land  and  two  cottages  upon  the  same  to  the  use  of 
the  defendants,  their  heirs  and  assigns,  upon  trust,  so  long  as  the 
plaintiff,  his  heirs,  executors,  administrators,  or  assigns  should 
duly  make  the  several  payments,  and  observe  and  perform  the 
requisitions  prescribed  or  to  be  prescribed  by  the  rules  of  the 
society  for  the  time  being  in  respect  of  the  aforesaid  shares,  to 
permit  the  plaintiff,  his  heirs  and  assigns,  to  hold  and  enjoy  the 
said  hereditaments  and  premises,  and  receive  the  rents  and  profits 
thereof;  but,  in  case  he  or  they  should  at  any  time  neglect  or 
refuse  for  six  monthly  nights  to  make,  observe,  and  perform  all  or 
any  of  the  payments  and  regulations  aforesaid,  upon  trust,  at  any 
time  thereafter  if  they  the  said  trustees  should  see  fit  (but  without 
compulsion)  to  enter  into  possession  and  receipt  of  the  rents, 
issues,  and  profits  of  the  said  hereditaments  and  premises,  with 
full  power  to  demise  and  lease  the  same  hereditaments  and  prem- 
ises for  any  term  not  exceeding  fourteen  years,  at  rack-rent,  and 
to  apply  the  rents,  and  profits  of  the  same  hereditaments  and 
premises  (after  payment  of  all  expenses  attending  the  collection 
thereof)  in  discharge  of  the  payments  then  due  and  from  time  to 
time  to  become  due  from  the  plaintiff,  his  heirs,  executors,  admin- 
istrators, or  assigns,  in  respect  of  the  aforesaid  shares;  and  if 
such  rents  and  profits  should  at  any  time  be  insufiicient  for  that 
purpose,  upon  trust  that  they  the  said  defendants,  or  their  assigns, 

or  the  survivor  of  them,  his  heirs  or  assigns,  should  at  any 
*  124    time  or  times  thereafter,  when  they  *  or  he  should  see  fit, 

without  any  further  consent  or  concurrence  of  the  plaintiff, 
his  heirs  or  assigns,  and  although  he  or  they  might  be  under  any 
disability  or  object  thereto,  absolutely  sell  and  dispose  of  the  here- 
ditaments and  premises  in  manner  therein  mentioned.  The  deed 
then  declared  that  the  defendants  should  stand  possessed  of  the 
moneys  to  arise  from  any  such  sale  or  otherwise  come  to  their 
hands  by  virtue  of  the  trusts  aforesaid,  upon  trust,  in  the  first 
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place,  to  pay  the  costs,  charges,  and  expenses  attending  any  such 
sale  or  collection  of  rents  as  aforesaid,  or  otherwise  incident  to  or 
incurred  in  the  execution  of  the  trusts  and  powers  aforesaid ;  and, 
in  the  next  place,  to  retain  unto  the  society  all  sums  of  money, 
subscriptions,  and  other  payments  then  due,  or  which  might  after- 
wards become  due,  by  the  plaintiff.,  his  heirs,  executors,  adminis- 
trators, and  assigns,  in  respect  of  the  shares,  by  virtue  of  the  rules 
and  regulations  of  the  society  or  otherwise  howsoever ;  and  upon 
trust  to  pay  over  the  residue  thereof  (if  any)  unto  the  plaintiff, 
his  heirs  or  assigns. 

In  July,  1855,  a  bonus  of  25/.  per  share  was  declared. 

The  plaintiff  some  time  prior  to  the  25th  June,  1856*,  gave 
notice,  in  pursuance  of  rule  10,  of  his  intention  to  redeem  his  secu- 
rities, and  having  paid  all  the  moneys  and  subscriptions  due  from 
him  to  that  time,  he  thenceforth  ceased  to  make  any  further  pay- 
ments in  respect  of  his  shares. 

On  the  23d  October,  1856,  the  plaintiff  again  gave  notice  of  his 
desire  to  redeem,  pursuant  to  rule  10. 

The  trustees  refused,  however,  to  award  the  plaintiff  any 
bonus  or  portion  of  profit  on  his  shares,  or  to  permit  •  him    *  125 
to  redeem  his  property,  except  upon  the  terms  of  his  paying 
up  the  subscriptions  and  redemption  moneys  claimed  by  them  as 
having  accrued  upon  his  shares  since  the  25th  June,  1856. 

The  plaintiff  thereupon  filed  his  bill,  praying  that  it  might  be 
declared  that  he  was,  on  the  24th  October,  1856,  entitled,  on  redeem- 
ing his  mortgage  security,  to  the  bonus  of  25Z.  per  share  upon 
each  of  his  shares  in  the  society ;  that  an  account  might  be  taken 
of  what,  on  that  day,  was  owing  from  the  plaintiff  to  the  society, 
or  from  the  society  to  the  plaintiff,  and  that  on  taking  such  account 
the  plaintiff  might  be  credited  with  the  amount  of  bonuses  to 
which  it  should  be  declared  he  was  entitled ;  that  the  defendants 
might  be  decreed  to  pay  to  the  plaintiff  out  of  the  funds  and 
moneys  of  the  society  what,  upon  taking  the  accounts,  should 
appear  to  have  been  payable  to  him  on  redeeming  his  mortgage 
security  pursuant  to  the  notice  on  the  24th  October,  1856,  together 
with  interest  thereon  at  4/.  per  cent  per  annum ;  that  the  defend- 
ants might  be  restrained  from  dissolving  or  terminating  the  society, 
and  from  distributing  or  parting  with  the  fimds  or  moneys  of  the 
society,  without  retaining  a  suflScient  part  therepf,  and  otherwise 
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making  due  provision  thereout,  to  satisfy  the  plaintiff's  claims  ; 
and  that  the  defendants  might  be  ordered  to  paj  the  costs  of  the 
suit. 

Upon  the  cause  coming  on  to  be  heard  before  Vice-Cliancellor 
Stuart  in  December,  1857,  aflSdavits  were  read  on  behalf  of  the 
defendants,  from  which  it  appeared  that  the  plaintiff  had  been, 
since  July,  1855,  one  of  the  active  directors  of  the  society,  and  as 
such  had  been  one  of  the  parties  to  fix  the  terms  upon  which  bor- 
rowing members  of  the  society  might  withdraw,  and  under  which 
every  borrowing  member  except  himself  had  withdrawn  ; 

*  126    *  and  that  at  the  annual  meeting  of  the  society  held  on  the 

28th  July,  1866,  the  plaintiff  and  others  tried  to  pass  a  reso- 
lution which  was  alleged  to  be  inconsistent  with  the  relief  which  he 
now  sought.  Other  details  as  to  the  conduct  of  the  plaintiff  were  the 
subject  of  evidence,  but  as  the  argument  and  decision  on  the  appeal 
did  not  turn  on  these  points,  it  is  unnecessary  further  to  advert  to 
them. 

They  had,  however,  formed  the  principal  or  sole  ground  of  de- 
fence before  the  Vice-Chancellor,  it  having  been  there  conceded, 
that  unless  the  plaintiff  by  his  conduct  had  precluded  himself  from 
insisting  upon  the  construction  put  upon  tlie  rules  of  the  society  in 
Fleming  v.  Self,  (a)  which  were  in  terms  similar  to  those  under 
consideration,  the  decision  in  Fleming  v.  Self  must  govern  the 
present  case. 

His  Honor  was  of  opinion  that  there  had  been  nothing  fraudulent 
in  the  conduct  of  the  plaintiff,  and  that  the  mere  circumstance* 
that  he  had  acquiesced  in,  and  apparently  advised  and  approved 
of,  a  new  principle  of  redemption,  which  had  been  acted  upon  by 
the  otlier  borrowing  members  of  the  society,  was  not  sufficient  to 
disentitle  him  to  insist  in  his  own  case  upon  the  terms  of  redemp- 
tion established  by  Fleming  v.  Self,  and  his  Honor  made  a  decree 
for  redemption  upon  those  terms  accordingly ;  but  directed  that 
tlie  plaintiff  should  be  paid  50Z.,  and  the  defendants  50Z.,  for  their 
respective  costs  up  to  the  hearing,  but  that  the  funds  of  the  society 
were  not  to  be  further  burdened  in  respect  of  the  costs  up  to  that 
time ;  the  plaintiff  and  the  defendants  both  to  be  allowed  their 
eosts  of  taking  the  account  out  of  the  funds  of  the  society,  the 
residue  of  the  costs  to  be  borne  by  the  parties  themselves. 

(a)  8  De  6.,  M.  &  G.  997. 
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•  Upon  the  accounts  being  afterwards  taken,  it  appeared  *  127 
that  the  total  amount  payable  by  the  plaintiff  in  respect  of 
his  shares,  up  to  the  calculated  time  of  the  expiration  of  the  soci- 
ety, exceeded  the  amount  actually  paid  by  him  by  281.  This  being 
deducted  from  the  100/.  the  amount  of  bonuses  on  the  plaintifTs 
four  shares,  left  a  balance  of  72/.  due  to  him.  The  defendants, 
however,  contended  that  the  redemption  moneys,  amounting  to 
96/.,  and  paid  by  the  plaintiff  in  respect  of  the  advance  made  to 
him,  ought  not  to  have  been  allowed  to  him  as  a  credit,  but  must 
remain  charged  against  him. 

The  questions  argued  upon  the  appeal  were,  first,  whether  the 
plaintiff  ought  to  have  such  credit  in  respect  of  redemption  moneys ; 
and,  secondly,  if  he  ought  to  have  such  credit,  whether  he  was  enti- 
tled also  to  participate  in  the  bonus  or  profits ;  and,  thirdly,  as  to  the 
propriety  of  the  direction  in  the  Vice-Chancellor's  decree  as  to 
the  costs. 

Mr.  Malins  and  Mr.  Hardy ^  for  the  plaintiff,  in  support  of  the 
decree  appealed  from.  —  The  rules  to  be  construed  in  this  case,  as 
well  as  the  deed  of  security,  are,  in  substance,  the  same  as  those 
upon  which  Lord  Cranworth  has  put  a  construction  in  Fleming  v. 
Self(^a).  It  is  submitted,  and  it  was  not  contested  before  the  Vice- 
Chancellor,  that  in  point  of  law  the  decision  upon  the  present  case 
must  be  governed  by  the  decree  in  Fleming  v.  Self^  and  that  the 
rules  and  deed  must  be  construed  upon  the  principle  there  adopted. 
In  taking  the  account,  therefore,  we  admit  that  the  plaintiff  should 
be  charged  with  all  subscriptions  and  redemption-money  which 
will  become  due  and  payable  by  him  up  to  the  termination  of  the 
longest  period  during  which  the  society  may  possibly  last, 
calculated  in  the  mode  *  pointed  out  in  Fleming  v.  Self;  but  *  128 
against  that  charge  he  should,  in  accordance  with  rule  10,  be 
declared  entitled  to  credit  for  the  bonus  on  each  share,  payable  to 
withdrawing  members  at  the  time  when  he  gave  his  notice,  and  for 
the  amount  of  subscriptions  which  have  been  paid  in  by  him, 
including  in  the  term  "  subscriptions  "  not  only  the  monthly  pay- 
.ments  of  10«.  per  share,  payable  in  respect  of  shares,  whether 
advanced  or  unadvanced,  but  the  monthly  payments  also  of  4«. 

(a)  3  De  G.,  M.  &  G.  997. 
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per  share  which  have  been  made  by  him  in  respect  of  redemption- 
money. 

They  cited  Seagrave  v.  Pope  ,  (a)  Farmer  v.  Smithy  (ft)  Archer  v. 
Harrison,  (c) 

Mr.  Bacon  and  Mr.  Jessely  for  the  defendants,  in  support  of 
the  appeal.  — The  borrowing  member  will  not  stand  on  an  equality 
with  the  non-borrowing  member,  if  he  be  held  to  be  entitled  to 
profits,  and  nevertheless  be  allowed  to  deduct  the  sums  paid  by 
him  for  redemption-money.  The  members  of  the  association  are 
partners.  By  rule  12,  on  a  month's  notice  any  member  may  with- 
draw, and  his  subscriptions  will  be  repaid  to  him ;  and  if  he  with- 
draw in  the  fifth  or  any  subsequent  year  from  the  holding  of  the 
first  meeting  of  the  society,  he  is  to  have  a  proportion  of  the  profits. 
The  reason  is,  that  the  society  having  had  the  use  of  his  money, 
the  profits  are  returned  for  that  use  of  his  money.  Rule 
10  puts  the  borrowing  member  on  the  same  footing  as  the 
non-borrowing.  The  former  is  thereby  required  to  pay  sums  in 
respect  of  the  principal  and  interest  of  the  sum  borrowed  ;  and,  as 
an  equivalent  for  the  loss  which  the  .society  has  sustained  by  not 

having  the  benefit  of  his  subscriptions,  he  must  pay  not  only 
*  129    the  *  principal  and  interest  in  respect  of  the  mortgage  debt, 

but  redemption  moneys  also.  Upon  that  assumption  alone 
can  the  result  of  the  decision  of  Vice-Chancellor  Knight  Bruce  in 
Seagrave  v.  Pope  be  arrived  at ;  and  the  judgment  of  Lord  Truro 
upon  the  appeal  in  that  case,  adopts  the  same  conclusion.  So 
Vice-Chancellor  Wood,  in  his  judgment  in  Fleming  v.  Self^  (rf)  on 
the  ground  that  the  profits  were  calculated  upon  an  erroneous  prin- 
ciple, refused  to  allow  them  as  interest  to  the  advancing  members, 
and  that  principle  was  not  questioned  by  the  Lord  Chancellor  in 
his  judgment  upon  the  appeal.  There  are,  therefore,  four  decisions, 
three  of  which  lead  to  the  fair  results  of  equality  between  the  difier- 
ent  classes  of  members ;  the  fourth,  namely,  the  decision  of  Lord 
Cranworth  in  Fleming  v.  Self^  to  the  unfair  result  of  paying  the 
borrowing  member  for  redeeming.  Now,  although  Fleming  v.  Self 
was  binding  on  the  Vice-Chancellor,  it  is  not  on  your  Lordships,  if 
yon  should  think  the  decision  in  that  case  erroneous. 

(a)  1  De  G.,  M.  &  G.  783.  (c)  7  De  G.,  M.  &  G.  404. 

(ft)  6  Jup.  N.  S,  1688,  n.  (</)  1  Kay,  621. 
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[The  Lord  Chancellor.  —  To  have  that  decision  reversed, 
must  you  not  go  to  the  House  of  Lords  ?  It  is  the  custom  of  all 
Courts,  whether  of  common  law  or  equity,  to  respect  the  judg- 
ment of  Courts  of  co-ordinate  jurisdiction,  and  to  respect  also  their 
own  unless  manifestly  wrong.] 

Courts  of  Equity  have  not  considered  themselves  so  fettered. 
Attomet/' General  v.  Wiggeitan,  (ci)  Page  v.  May,  (b)  Another 
part  of  the  decree  of  which  we  complain  is,  that  if,  on  taking  the 
accounts,  the  balance  is  found  against  the  plaintiff,  he  is  to  pay  the 
balance ;  but  if  against  the  defendants,  they  are  to  pay  not  only 
such  balance,  but  interest. 

[The  Lord  Justice  Turner.  —  This  is  not  a  case  of  rests,  but  of 
an  ultimate  balance  in  the  hands  of  a  mortgagee  who  has 
received  more  than  he  is  *  entitled  to.    Do  you  deny  the    *  130 
right  of  the  mortgagor  to  charge  the  mortgagee  with  inter- 
est if  he  has  improperly  resisted  redemption  ?] 

In  the  course  of  a  long  series  of  decisions,  there  has  not  been 
one  in  which  a  mortgagee  has  been  held  liable  to  pay  interest 
upon  a  balance,  except  where  he  has  been  in  possession,  and  the 
interest  has  fallen  into  arrear,  while  he  has  been  in  such  posses- 
sion. There  is  no  authority  for  charging  interest  at  all ;  but  if  it 
is  charged,  why  not  on  both  sides  ?  Tbe  question  was  never  dis- 
cussed until  the  present  time. 

[The  Lord  Chancellor.  —  Upon  the  hearing  before  the  Vice- 
Chancellor,  the  question  appears  to  have  been  one,  not  of  law,  but 
of  conduct,  which  it  was  contended  had  precluded  the  plaintiff 
from  obtaining  relief,  and  his  claim  was  admitted  to  be  valid  but 
for  such  alleged  course  of  conduct.] 

The  last  point  of  which  we  complain  is  as  to  the  costs. 

If  our  contention  on  the  main  point  of  the  appeal  be  right,  a 
balance  will  be  due  from  the  plaintiff,  in  which  case,  as  he  seeks 
redemption,  we  ought  not  to  pay  costs.  At  any  rate  it  is  sub- 
mitted that  the  directions  as  to  costs  should  be  struck  out  of  the 
decree  appealed  from,  by  which  means  the  real  defendants,  i.e. 

(a)  16  Beav.  313.  (6)  24  Beav.  323. 
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the  society,  would  be  left  to  pay  the  costs.  The  direction  as  it 
stands  contradicts  the  rule  of  the  society  providing  for  the  indent 
nity  of  the  trustees  against  costs. 

Mr,  Hardy ^  in  reply.  —  The  society  comprises  three  classes  of 
members,  i.e.  borrowing  members,  withdrawing  members,  and 
continuing  members.  The  borrowing  member  obtains  an  advance 
at  an  early  period  of  the  existence  of  the  society,  and  only  redeems 
at  a  late  period.  On  inile  and  theory  every  borrowing  member 
redeems.  He  does  so  as  soon  as  the  society  is  so  far  advanced  in 
age,  and  at  a  period  when  such  a  bonus  is  awarded  by  the 

*  131    directors  as  to  make  *  it  worth  his  while  to  do  so.     If  he 

redeemed  shortly  after  borrowing,  he  would  get  no  advan- 
tage, but  would  have  to  pay  a  most  exorbitant  rate  of  interest  on 
redemption.  Redeeming  early,  he  would  not  receive  any  bonus  or 
profits ;  but  redeeming  late,  he  gets  his  bonus,  less  by  the  forfeiture 
of  his  monthly  payments.  The  bonus  was  declared  in  July,  1855. 
The  plaintiff  has  done  nothing  unfair,  but  precisely  that  which  the 
theory  of  these  societies  contemplates.  In  June,  1846,  when  he 
gave  the  mortgage,  he  received  60?.  per  share.  That  is  all  he  ever 
received.  In  October,  1856,  when  he  came  to  redeem,  he  had 
repaid  the  total  amount  he  had  received,  and  something  more. 
By  his  monthly  subscriptions,  he  had  refunded  60Z.,  and  in  addi- 
tion to  that  he  had  been  paying  a  further  monthly  subscription  of 
4«.,  or  2{.  %%.  per  annum  per  share,  from  June,  1846,  to  June, 
1856  ;  in  all,  24/.  Altogether,  therefore,  he  had  paid  84i.  and 
had  thus,  long  before  giving  notice  to  redeem,  repaid  the  60Z.  which 
he  had  received.  A  member  withdrawing  after  10  years  would 
have  also  paid  60/.,  but  no  interest,  and  the  society  would  have 
had  the  use  of  his  montldy  subscription  of  IOj).,  as  in  the  case  of 
the  borrowing  member.  In  this  respect  the  borrowing  and  with- 
drawing member  would  be  on  an  equality,  but  the  borrower  would 
have  been  a  more  useful  member.  The  enormously  increasing 
rate  of  interest  paid  by  the  borrowing  member,  makes  up  the 
equality  between  a  borrowing  member  and  a  withdrawing  member. 
As  to  the  continuing  member,  the  society  lasting  eleven  and  a  half 
years,  he  pays  up  to  the  close  of  the  society  69/.,  and  receives  at 
its  termination  120/.  The  continuing  member  receives  therefore 
a  profit  of  51/.,  while  the  profit  realized  by  the  borrowing  member 
who  redeems  is  only  23/.  88.  These  advantages  would  be  greatly 
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enhanced  in  favour  of  the  continuing  member  by  the  terms  of 
redemption  contended  for.  The  gross  sums  to  be  paid  are 
10s.  per  month,  and  4«.  per  *  month  during  the  residue  of  *  132 
the  society's  duration.  If,  as  it  is  contended,  the  4«.  per 
month  is  to  be  charged  over  again,  this  would  exactly  neutralize 
the  bonus  or  profits.  Thus  the  borrowing  member  would  be  the 
servant  of  the  continuing  member,  who  would  derive  an  enormous 
increase  of  profit  from  the  advance  of  the  society's  money  to  the 
borrowing  members.  What  is  asked  by  the  defendants  is  incon- 
sistent  with  Lord  Truro's  decision  in  Seagrave  v.  Pope.  The  term 
^^  amount  of  subscriptions  paid  in,"  in  the  10th  rule,  means  all 
moneys  paid  in  monthly  by  the  borrowing  member  to  the  society, 
i.e.  the  10«.  and  4«.  per  month  for  subscription  moneys  and 
redemption  moneys,  the  result  being  that  the  purchasing  member 
is  not  to  be  debited  over  again  with  any  of  the  monthly  subscriptions 
he  may  have  already  paid.  That  this  is  the  meaning  of  the  term 
"  subscriptions  paid  in,"  in  the  10th  rule,  is  clear  from  the  inteir 
pretation  put  upon  the  same  word  in  other  rules  of  the  society,  as 
well  as  from  the  amalgamation  of  the  two-monthly  payments  into  a 
lump  sum  of  14a.  in  the  mortgage  deed  executed  by  the  plaintiff, 
and  which  forms  part  of  his  contract  with  the  society.  This  was 
also  the  principle  upon  which  redemption  was  decreed  in  Mbsley 
V.  Baker,  (a)  So  in  the  decree  of  the  Vice-Chancellor  Wood  in 
Fleming  v.  Selfy  (6)  and  the  principle  of  his  decision,  as  regards 
that  question,  was  not  affected  by  the  decree  in  that  case  upon  the 
appeal.  There  is,  therefore,  nothing  in  the  decree  appealed  from 
which  the  defendants  can  properly  complain  of.  It  contains  not 
a  word  as  to  debit  or  credit,  nor  as  to  giving  credit  for  redemption- 
money  paid  in  taking  the  account.  The  present  contention  as  to 
not  giving  credit  for  redemption -money  paid  is  wholly  premature, 
there  being  nothing  in  the  decree  appealed  from  which  pre- 
cludes the  defendants  from  insisting  *  before  the  Judge  in  •  188 
Chambers  that  their  construction  is  the  right  one.  Then 
as  to  the  question  of  interest.  The  plaintiff,  having  paid  up  his 
subscriptions  to  June,  1856,  the  time  named  in  the  prospectus  as 
the  period  of  termination  of  the  society,  then  gave  notice  of  his 
intention  to  redeem.  He  was  met  by  demands  of  further  subscrip- 
tions, and  ultimately  by  a  refusal  to  permit  redemption,  except  upon 

(a)  6  Hare,  87 ;  on  appeal,  3  De  6.,  M.  &  6.  1032. 
(6)  1  Kay,  621. 
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unreasonable  terms.  That  continued  for  six  months,  and  the  plain- 
tiff's monthly  subscriptions  of  10«.  and  4«.,  for  the  whole  of  that 
period,  will  have  to  be  paid.  The  defendants  will  thus  have  received 
a  considerable  interest,  though  during  the  whole  time  they  have 
withheld  from  the  plaintiff  his  share  of  the  bonus  or  profits. 
According  to  all  principle,  therefore,  they  should  be  charged  with 
interest  upon  the  balance  they  have  withheld.  As  to  the  costs,  it 
is  submitted  they  should  be  borne  by  the  defendants,  the  suit  hav- 
ing been  caused  by  their  refusal  to  permit  redemption  upon  the 
terms  of  the  rules  of  the  society. 

The  Lord  Chancellor. —  Having  regard  to  what  took  place 
before  the  Vice-Chancellor,  I  supposed  that  it  would  have  been 
admitted  on  the  appeal  that  the  plaintiff  would  be  entitled  to  an 
order  in  the  terms  of  the  Vice-Chancellor's  decree,  if  not  disentitled 
to  it  by  his  conduct.  Before  the  Vice-Chancellor,  the  opposition  to 
the  plaintiff's  claim  was  founded,  not  upon  matter  of  law,  but  upon 
certain  resolutions  passed  by  the  members  of  the  society,  and  the 
plaintiffs  conduct  having  regard  to  those  resolutions;  and  I 
supposed  that  we  should  have  been  referred  to  evidence  to  show 
that  the  plaintiff  had  so  conducted  himself  with  reference  to  the 
other  members  of  the  society  in  the  management  of  its  affairs,  that, 
when  this  conduct  was  considered  in  connection  with  the  regula- 
tions of  the  society,  his  claim  could  not  be  supported. 

*  134         *  But  when  the  case  was  before  us  upon  the  appeal,  the 

question  of  conduct  was  entirely  abandoned  by  the  defendants ; 
and  it  was  allowed  that  the  plaintiff  must  be  held  entitled  to  the 
decree  appealed  from,  unless  it  could  be  justly  contended  on  behalf 
of  the  societyj  that,  in  point  of  law,  he  was  not  so  entitled.  The 
question  was  then  argued  as  matter  of  .law,  whether  the  Vice- 
Chancellor's  decree  should  be  adhered  to.  It  was  allowed  he  was 
entitled  to  the  bonus,  but  an  entirely  new  question  was  raised 
respecting  the  redemption  moneys.  I  am  of  opinion  that  the 
answer  to  that  question  is  involved  in  the  decision  of  Lord  Cran- 
WORTH  in  Fleming  v.  Self,  (a)  The  decree  appealed  against  is 
ipsissimis  verbis^  sls  in  Fleming  v.  Self — is  on  the  same  rules  — 
and  is  made  under  the  same  circumstances.  I  must  suppose  that 
the  question  about  double  payment  of  redemption  money  was  brought 
under  the  consideration  of  the  Court  by  the  counsel  in  that  case ; 

(a)  3  De  6.,  M.  &  6.  997  [(Am.  ed.)  note  (1),  and  cases  cited]. 
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and  was  present  to  the  mind  of  Lord  Granworth,  who,  after  a  long 
and  careful  consideration  of  every  item  of  charge  and  credit,  pro- 
nounced the  decree.  There  can  be  little  doubt  that  that  decree 
has  been  acted  upon  since  by  societies  of  this  description.  The  fair 
inference  is,  that  it  has  been  considered  as  laying  down  the  law 
upon  these  loan  building  societies,  and  that  it  has  been  conse- 
quently acted  upon.  It  may  fairly  be  supposed  that  various  trans- 
actions, by  borrowing  shareholders  and  others,  have  been  settled 
on  the  foundation  of  that  decision,  and  we  ought,  in  my  opinion  at 
least,  to  consider  ourselves  bound  by  the  terms  of  it.  It  is  a  deci- 
sion which  we  ought  not  to  disturb,  and  this  appeal  must  therefore 
be  dismissed,  and  with  costs. 

The  Lord  Justice  Knight  Bruce.  — I  am  not  able  to  convince 
myself  that  the  decree  appealed  from  should  in  any  part  be  dis- 
turbed, whether  as  to  the  interest  or  the  costs. 

♦  The  Lord  Justice  Turner.  —  This  case  is  said  to  be  *  135 
one  of  great  importance,  because  it  may  regulate  mortgages 
of  this  description  as  between  the  members  of  these  societies.  I 
agree  as  to  the  importance  of  the  question ;  and  that  very  impor- 
tance induces  me  to  decline  to  modify  the  doctrine  or  unsettle  the 
law  on  this  subject,  or  the  rules  to  be  deduced  from  former  deci- 
sions of  this  Court.  There  is  nothing  that  occasions  greater  mis- 
chief than  to  vary  the  decisions  of  this  Court  according  to  the 
opinion  which  each  succeeding  Judge  may  entertain  of  what  has 
been  laid  down  by  previous  decisions. 

According  to  the  true  construction  of  the  rules  of  this  society, 
when  a  member  comes  to  redeem  his  mortgage,  the  account  is  to 
be  taken,  not  of  what  is  then  due,  but  of  the  sums  originally  secured 
by  the  mortgage,  and  then  credit  is  to  be  given  to  the  mortgagor 
for  the  proper  proportion  of  profits  and  for  the  payments  which  he 
may  have  made  in  respect  of  monthly  subscriptions.  That  depends 
on  the  10th  rule.     [His  Lordship  read  the  rule.] 

The  contention  is  that,  as  deduction  is  to  be  made  of  profits,  and 
of  subscriptions  paid  in  by  the  mortgagor,  that  deduction  does  not 
extend  to  redemption  moneys,  which  it  is  said  are  payments  for 
interest  on  the  moneys  advanced.  I  am  not  satisfied  that  the 
plaintiff  is  right  on  that  point.  Of  this  I  am  satisfied,  that  the 
question  was  distinctly  under  the  consideration  of  Lord  Cran- 
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WORTH  in  Fleming  y.  Sdf.  Though  the  point  is  not  adverted  to  in 
the  judgment  of  Lord  Granworth,  it  is  impossible  that,  when  that 
case  was  brought  before  the  Court  upon  its  merits,  a  question  of 
such  importance  should  have,  escaped  attention.  Whatever  my  opin- 
ion, therefore,  may  be,  I  feel  it  my  duty  to  abide  by  the  previous 
decision  on  the  subject. 

*  136        ♦  Then  it  was  said  that,  if  the  appellants  were  not  enti- 

tled to  debit  the  respondent  with  interest,  the  respon- 
dent, the  plaintiff,  was  not  entitled  to  credit  in  respect  of  the  profits 
or  bonus  declared  by  the  society.  That  again  is  a  subject  on 
which  I  do  not  mean  to  give  an  opinion.  Possibly  all  the  con- 
siderations affecting  that  question,  may  not  have  been  fully  brought 
out  upon  the  hearing  of  Fleming  v.  SeJf^  but  the  question  was  adju- 
dicated upon  in  the  decision  of  that  case,  and  upon  that  point  as 
well  as  upon  the  other  I  consider  myself  bound  by  the  decision  in 
that  case.  A  different  decision  upon  either  question,  if  sought  for, 
must  be  sought  in  the  House  of  Lords,  not  here. 

With  reference  to  the  question  of  interest,  it  was  stated  in  argu- 
ment to  be  against  the  rule  of  the  Court  to  charge  interest  against 
a  mortgagee  not  in  possession,  when  there  turned  out  to  be  a  bal- 
ance in  his  hands  on  taking  the  account.  I  do  not  so  understand  the 
rule.  In  Quarrel  v.  Beckford^  (a)  where  the  mortgagee  held  over, 
and  he  was  so*  charged,  no  doubt  he  was  a  mortgagee  in  possession. 
But  the  Court,  of  course,  has  power  to  charge  a  mortgagee  not  in 
possession ;  and  if  the  mortgagee  is  improperly  resisting  redemp- 
tion, that  is  a  case  in  which  interest  ought,  I  think,  to  be  charged 
against  him.^  My  impression  is,  that  there  are  decisions  by  which 
mortgagees  not  in  possession  have  been  so  charged.  Whether 
there  are  such  decisions  or  not,  this  appears  to  me  a  proper  case 
for  making  one. 

I  concur  with  the  Lord  Chancellor  and  my  learned  brother  in 
thinking  that  this  appeal  must  be  dismissed  with  costs. 

(a)  1  Madd.  269. 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1241, 1251,  1252. 
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♦OBEE  V.  BISHOP.  ♦187 

1859.    December  5.    Before  the  Lords  Justicks. 

6.  6.  by  his  will  bequeathed  all  his  property  to  H.  6.  upon  the  trusts  therein- 
after mentioned.  He' then  bequeathed  his  leaseholds  to  H.  6.  for  life,  an^ 
after  her  death  he  gave  part  of  them  to  M.  B.  for  life,  with  remainder  to 
G.  G.  the  younger  absolutely,  and  gave  the  residue  of  his  property  to  G.  G. 
absolutely,  and  appointed  H.  G.  his  executrix.  G.  G.  the  younger  survived 
the  testator,  and  died  intestate  in  March,  1838.  H.  G.  took  out  administra- 
tion to  his  estate  in  May,  1888,  and  died  in  1841,  appointing  M.  B.  her 
executrix,  who  thus  became  the  representative  of  the  testator  as  well  as  of 
H.  G.  M.  B.  aflerwards  took  out  administration  to  G.  G.  the  younger.  One 
of  the  next  of  kin  to  G.  G.  the  younger  in  December,  1868,  filed  a  bill 
against  M.  B.  for  the  administration  of  the  estate  of  G.  G.  the  younger. 

Held,  that  M.  B.  could  not  avail  herself  of  any  defence  founded  on  the  Statutes 
of  Limitations,  but  that  an  account  of  the  rents  of  the  leaseholds  received  by 
M.  B.,  which  was  not  limited  to  six  years  before  the  filing  of  the  bill,  and  an 
account  of  the  personal  estate  of  G.  G.  the  younger,  received  by  H.  G.  and 
M.  B.,  respectively,  had  been  rightly  directed  against  M.  B. 

Per  the  Lord  Justice  Turner.  —  A  demand  against  the  assets  of  a  deceased 
trustee  or  personal  representative  for  a  breach  of  trust  or  misappropriation 
committed  by  him  is  not  barred  by  the  lapse  of  six  years  after  his  death.' 

This  was  an  appeal  by  the  defendants  John  Bishop  and  Mary 
his  wife  from  part  of  a  decree  of  Vice-Chancellor  Sit  art. 

The  bill  was  filed  by  Thomas  Obee  and  his  wife,  Mrs.  Obee  being 
one  of  the  four  next  of  kin  and  one  of  the  three  coheiresses  of 
George  Grew  the  younger,  for  tlie  administration  of  George 
Grew's  estate.  One  of  the  questions  on  this  appeal  related  to  the 
rents  of  leasehold  property,  which  he  derived  from  his  father 
George  Grew  the  elder. 

George  Grew  the  elder  had  died  in  1886,  leaving  an  obscurely 
worded  will  dated  the  25th  of  February,  1886,  by  which  he  gave 
all  his  property  to  his  wife  Hannah  Grew  and  William  Austin, 
upon  the  trusts  thereinafter  mentioned.  He  then  bequeathed  to 
Hannah  Grew  for  life  his  furniture,  Ac,  and  the  rents  of  his  free- 
hold and  leasehold  estates,  and  after  her  death  he  gave  part  of  his 
leasehold  property  to  the  defendant  Mary  Bishop  for  life,  with 
remainder  to  George  Grew  the  younger  absolutely,  and  gave  the 

'  See  Woodbouse  v.  Woodhouse,  L.  R.  8  £q.  514 ;  Brittlebank  v.  Goodwin, 
L.  R.  5  £q.  545, 553 ;  Story  v.  Gape,  2  Jur.  N.  S.  706 ;  Lewin  Trusts  (5th  £ng. 
ed.),  650. 
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•  188    residue  of  *  his  real  and  personal  property  to  George  Grew 

the  younger  absolutely.  He  appointed  Hannah  Grew  and 
William  Austin  executors. 

The  will  was  proved  by  Hannah  Grew  alone,  and  she  survived 
William  Austin. 

George  Grew  the  younger  died  intestate  on  the  16th  of  March, 
1838,  and  letters  of  administration  to  his  effects  were  on  the  9th  of 
May,  1838,  granted  to  Hannah  Grew. 

Hannah  Grew  died  on  the  12th  of  March,  1841,  leaving  a  will  by 
which  she  appointed  the  defendant  Mary  Bishop  her  executrii^,  who 
thus  became  the  personal  representative  of  George  Grew  the  elder, 
as  well  as  of  Hannah  Grew. 

Mary  Bishop  was  one  of  the  three  coheiresses,  and  one  of  the 
four  next  of  kin  of  George  Grew  the  younger,  and  upon  the  decease 
of  Hannah  Grew  she  entered  into  possession  not  only  of  the  lease- 
hold property  given  to  her  for  life  by  the  will  of  George  Grew  the 
elder,  but  also  of  all  the  freehold  and  leasehold  property  given  to 
George  Grew  the  younger  by  the  same  will,  as  well  as  of  all  Han- 
nah Grew's  personal  estate. 

Letters  of  administration  de  bonis  nan  of  George  Grew  the 
younger  were  granted  to  Mrs.  Bishop  some  time  after  the  decease 
of  Hannah  Grew. 

The  bill  filed  on  the  20th  of  December,  1858,  prayed  that  the 

personal  estate,  and  so  far  as  necessary  the  real  estate,  of  George 

Grew  the  younger  might  be  administered,  for  an  account  of  the 

rents  of  the  freeholds  devised  to  George  Grew  the  younger 

*  139    by  the  will  of  George  Grew  *  the  elder,  for  payment  to  the 

plaintiffs  of  what  was  coming  from  the  estate  of  George  Grew 
the  younger  to  Mrs.  Obee  as  one  of  his  coheiresses  and  next  of 
kin,  and  for  a  partition  of  the  real  and  leasehold  estates. 

Vice-Chancellor  Stuart  made  on  motion  a  decree  directing,  first, 
an  account  of  the  personal  estate  of  George  Grew  the  younger  (other 
than  the  leasehold  estate  to  which  he  was  entitled  under  the  will 
of  George  Grew  the  elder)  received  by  Hannah  Grew  in  her  life- 
time, or  by  Mr.  and  Mrs.  Bishop  since  her  decease ;  secondly,  an 
account  of  the  intestate's  leasehold  estate  to  which  he  was  entitled 
under  the  will  of  George  Grew  the  elder,  and  of  the  rents  and 
profits  thereof  received  by  Mr.  and  Mrs.  Bishop  since  the  decease 
of  Hannah  Grew ;  .  .  .  ninthly,  an  account  of  the  rents  and  profits 
of  the  intestate's  real  estate  received  by  Mr.  and  Mrs.  Bishop  since 
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the  20th  day  of  December,  1852  (six  years  preceding  the  day  of 
filing  the  bill). 

Mr.  and  Mrs.  Bishop,  who  had  by  their  answer  claimed  the  ben- 
efit of  the  Statutes  of  Limitations,  appealed  from  part  of  this  decree, 
objecting  that  the  account  of  personal  estate  received  by  Hannah 
Grew  ought  not  to  have  been  directed  at  all,  and  that  the  accounts 
of  personal  estate,  and  rents  and  profits  of  leasehold  estate,  received 
by  Mr.  and  Mrs.  Bishop  ought  to  have  been  confined  to  six  years 
before  the  filing  of  the  bill. 

• 

JUr.  Malins  and  Mr.  Haig,  for  the  appellants.  —  As  regards 
the  general  personal  estate  received  by  Hannah  Grew,  we  say  that 
no  account  ought  to  have  been  directed  at  all,  for  that  the  demand 
against  her  assets  was  a  mere  simple  contract  debt,  and  was  barred 
by  the  lapse  of  six  years.  A  breach  of  trust  where  there 
*  is  no  instrument  under  seal  creates  only  a  simple  contract  *  140 
debt.  Charlton  v.  Lowe,  (a)  Adey  v.  Arnold,  (ft)  Brewe  v. 
Cox.  (c)  After  the  death  of  a  defaulting  trustee  or  personal  rep- 
resentative we  submit  that  the  Statute  of  Limitations  runs  just  as 
in  the  case  of  any  other  simple  contract  debt,  unless  the  property 
misappropriated  is  ear-marked  and  can  be  followed.  We  do  not 
dispute  that  if  it  can  be  traced,  it  may  be  recovered  from  the  rep- 
resentative after  any  length  of  time,  but  where  it  cannot  be  traced 
and  the  demand  is  a  mere  money  demand,  there  is  no  reason  why 
the  statute  should  not  apply.  We  do  not  contend  that  a  trustee  or 
even  an  administrator  could  himself  set  it  up :  his  fiduciary  position 
raises  a  personal  equity  algainst  him  which  prevents  his  doing  so, 
and  the  Statute  of  Limitations  does  not  apply  to  him,  but  his  rep- 
resentative is  not  subject  to  any  such  equity.  The  representative 
stands  in  no  fiduciary  position  towards  persons  claiming  against 
the  person  whom  he  represents :  they  are  mere  creditors  as  regards 
him,  and  their  demands  n^ust,  by  analogy  to  the  Statute  of  Limita- 
tions relating  to  simple  contract  debts,  be  barred  by  the  lapse  of 
six  years  from  the  death  of  the  person  he  represents. 

As  to  the  leaseholds,  we  do  not  dispute  Mrs.  Obee's  title,  her 
right  not  having  vested  in  possession  till  1841 ;  but  we  submit  that 
the  account  of  rents  ought  to  have  been  limited  to  six  years  imme- 
diately before  the  filing  of  the  bill.    There  is  no  express  trust,  but 

(a)  8  P.  Wm«.  828.  (c)  8  W.  R.  276,  V.  C.  W. 

(b)  2  De  G.,  M.  &  G.  482. 
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only  a  specific  bequest  of  the  leaseholds.    The  42d  section  of  the 
recent  Statute  of  Limitations  therefore  applies.     Even  if  the  exec- 
utrix of  George  Grew  the  eider  was  an  express  trustee  of 

*  141    the  leaseholds,  the  executrix  of  the    *  executrix  was  not, 

but  only  a  constructive  trustee. 

[The  Lord  Justice  Turner,  —  If  the  representative  of  the  father 
and  the  representative  of  the  son  had  been  different  persons,  would 
not  the  son's  representative  have  been  bound  to  sue  the  father's 
representative  ?  If  so,  does  not  the  union  of  the  two  characters 
keep  alive  the  right  ?] 

We  submit  not,  for  the  present  purpose,  this  being  a  demand 
against  Mrs.  Bishop,  solely  in  her  character  of  personal  represent- 
ative of  George  Grew  the  younger. 

Mr.  Greene  and  Mr.  Faber,  for  the  plaintiffs,  and  Mr.  Urskine^  for 
a  defendant  in  the  same  interest  with  them,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case,  the  united  char- 
acters borne  by  Hannah  Grew  and  by  Mary  Bishop  exclude,  in  my 
judgment,  any  defence  founded  on  the  Statute  of  Limitations.  As 
to  the  rents  of  the  leasehold  property,  we  ought  not,  in  my  opinion, 
to  depart  from  the  principle  of  Gough  v.  Bult^  (a)  and  Playfair  v. 
Cooper.  (6)  As  to  the  testator's  general  personal  estate,  Hannah 
Grew  was  an  express  trustee,  and  upon  her  death,  her  personal 
representative  became  the  personal  representative  of  the  testator. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.    I  am  not 

at  all  inclined  to  depart  from  the  cases  which  have  been  decided  on 

the  42d  section  of  the  statute,  and  those  cases  dispose  of  the 

*  142    question  as  to  the  rents.     With  respect  to  the  general  *  per- 

sonal estate,  I  am  of  opinion  that  it  would  be  most  danger- 
ous to  hold  that  a  demand  against  the  assets  of  a  deceased  trustee, 
or  personal  representative,  in  respect  of  a  breach  of  trust  or  mis- 
appropriation committed  by  him,  is  barred  at  the  expiration  of  six 
years  from  his  death,  (c)     Courts  of  Equity  in  dealing  with  equi- 

(a)  16  Sim.  d23.  (d)  17  Beay.  1S7. 

(c)  An  eminent  member  of  the  Irish  bar  has  referred  the  reporters  to  the 

following  cases,  as  showing  that  the  Court  of  Chancery  in  Ireland  has  taken  an 

opposite  view :  Donne  v.  Doran,  IS  Ir.  £q.  Rep.  645 ;  Brereton  v,  Hutchinson,  2 

Ir.  Ch.  Rep.  64S ;  and  8  Ir.  Ch.  Rep.  861 ;  Newport  o.  Bryan,  6  Ir.  Ch.  Rep.  119. 
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table  debts  are  not  bound  by  the  Statute  of  Limitations,  21  Jac.  1, 
c.  16 ;  and  although  they  have  in  many  instances  adopted  a  rule 
grounded  on  an  analogy  to  that  statute,  they  do  not  extend  that 
analogy  to  demands  arising  out  of  breaches  of  trust.  The  appeal 
must  be  dismissed  with  costs. 


In  the  Matter  of  WOOD,  an  alleged  Lunatic. 

1859.    December  5.    Before  the  Lords  Justicss. 

Two  petitions  for  a  commission  of  lunacy  were  presented,  one  by  the  wife  of  the 
lunatic,  the  other  by  a  nephew  jointly  with  his  wife,  who  was  the  daughter  of 
the  lunatic  by  a  former  marriage.  The  petition  of  the  nephew  and  bis  wife 
was  the  earlier  in  date.  Hdd^  that  a  wife  is  not  entitled  to  any  preference 
oyer  a  child  of  the  alleged  lunatic  as  to  the  conduct  of  proceedings  under  a 
commission  of  lunacy,  and  that  it  not  being  shown  that  there  was  any  impro- 
priety on  the  part  of  the  nephew  and  daughter,  or  that  the  petition  of  the  wife 
was  preferable,  the  conduct  of  the  proceedings  ought  to  be  giyen  to  the 
nephew  and  daughter  as  having  presented  the  earlier  petition. 

In  this  case  two  petitions  for  a  commission  of  lunacy  had  been 
presented.  The  earlier  of  the  two  was  presented  by  a 
nephew  of  the  alleged  lunatic  jointly  with  his  *wife,  a  *148 
daughter  of  the  alleged  lunatic  by  a  former  marriage.  The 
other  petition  was  presented  by  the  wife  of  the  alleged  lunatic. 
It  was  admitted  on  all  hands  that  the  gentleman  whose  state  of 
mind  was  to  be  inquired  into  was  incapable  of  managing  his  affairs 
and  was  a  proper  subject  for  a  commission,  and  the  only  question 
was,  whether  the  son-in-law  and  daughter  or  the  wife  ought  to 
have  the  conduct  of  the  proceedings.  The  son-in-law  had  for  some 
time  managed  the  affairs  of  the  alleged  lunatic  under  a  power  of 
attorney  executed  by  him,  with  the  approbation  of  his  wife,  at  a 
time  when  his  capacity  to  execute  a  valid  instrument  of  that 
nature  was  very  doubtful.  Circumstances  existed  which  made  it 
desirable  to  have,  an  inquiry  as  to  the  time  at  which  the  lunacy 
commenced.  Long  affidavits  were  filed  on  both  sides,  containing 
personal  reflections,  to  which  it  is  unnecessary  to  advert,  as  their 
Lordships  considered  them  irrelevant  to  the  point  in  question. 
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Mr.  Malins  and  Mr.  Roxburgh^  for  the  petition  of  the  son-in-law 
and  daughter.  —  Our  petition  is  the  earlier  in  date :  we  have  been 
the  first  to  take  proceedings,  which  are  clearly  for  the  benefit  of 
this  gentleman,  whe  evidently  needs  the  protection  of  the  Court ; 
and  it  lies  on  the  other  side  to  show  why  we  should  not  have  the 
conduct  of  the  proceedings. 

Mr.  W.  D.  Lewis  and  Mr.  Marten^  for  Mrs.  Wood.  —  We  submit 
that  the  wife  of  a  person  alleged  to  be  lunatic  has  a  better  claim 
than  any  one  else  to  the  conduct  of  the  proceedings.     The  son-in- 
law  is  an  objectionable  person,  on  the  ground  that  he  has  been 
acting  under  a  power  of  attorney,  which  probably  was  given 

*  144    after  the  lunacy  had  begun,  so  that  he  has  a  bias  in  *  favour 

of  the  lunacy  not  being  carried  back.  This  is  a  serious 
disqualification,  the  case  being  one  in  which  the  circumstances 
evidently  call  for  an  inquiry  as  to  the  time  when  the  lunacy 
commenced.  They  referred  to  In  re  Whittaker^  (a)  lie  Nesbitt,  (6) 
Me  Webby  (c)  and  Hx  parte  Tomlinson.  (d) 

The  Lord  Justice  Knight  Bruce.  —  The  petition  of  the  nephew 
and  his  wife  is  the  earlier  of  these  petitions  ;  therefore,  unless 
some  impropriety  on  their  part  is  shown,  or  unless  the  other 
is  the  clearly  preferable  petition,  the  conduct  of  the  inquiry 
ought  to  rest  with  them.  The  case  is  one  in  which  an  inquiry 
ought  to  be  directed,  as  to  the  time  when  the  disability,  if 
any,  commenced.  The  nephew  may  have  a  bias  on  that  head,  but 
the  objection  thence  arising  will  be  removed  by  liberty  being  given 
to  the  wife  of  the  alleged  lunatic  to  attend  the  proceedings  and 
examine  witnesses,  the  giving  of  which  liberty  is  not  objected  to. 
I  think  therefore,  that  there  is  nothing  to  take  away  from  the 
nephew  and  his  wife  the  priority  obtained  by  the  earlier  presenta- 
tion of  their  petition,  and  that  the  conduct  of  the  proceedings  ought 
to  be  given  to  them.  One  order  will  be  made  on  the  two  petitions 
to  the  following  effect :  That  a  commission  do  issue ;  that  the 
nephew  and  his  wife,  who  are  the  earlier  petitioners,  have  tlie 
conduct  of  the  proceedings,  but  that  the  wife  of  the  alleged  lunatic 
have  liberty  to  attend  and  to  examine  witnesses ;  the  inquiry  to 
extend  to  the  question  from  what  time  the  lunacy,  if  any,  has  existed ; 

(a)  4  M7I.  &  Cr.  441.  (c)  2  Phil.  532. 

(6)  2  Phil.  246.  (d)  1  Yes.  &  Bea.  67. 
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liberty  to  apply  in  case  of  any  delay  will  be  gi^en ;  and  tbere  will 
be  not  only  a  general  reservation  of  the  costs  of  the  petitions,  but 
a  special  reservation  as  to  the  costs  of  the  affidavits. 

.  ♦  The  Lord  Justice  Turner.  —  I  regret  the  introduction  ♦  145 
of  such  affidavits  as  have  been  filed  in  this  case,  as  they 
are  not  relevant  to  the  question  who  should  have  the  conduct  of 
the  proceedings,  and  I  lay  them  entirely  out  of  the  case.  The 
question  lies  between  the  wife  and  the  children.  No  case  has 
been  cited  showing  that  the  wife  is  entitled  to  any  preference  over 
the  children  as  to  the  conduct  of  the  proceedings  under  a  commis- 
sion of  lunacy ;  who  ought  to  be  preferred  must  in  each  case  depend 
on  the  circumstances.  Now  here  the  person  who  first  moved  in 
the  matter  was  the  nephew,  who  is  also  a  son-in-law.  It  is  admitted 
that  the  case  is  one  in  which  a  commission  ought  to  issue,  and  we 
must  therefore  consider  it  to  be  for  the  benefit  of  the  alleged  lunatic 
that  proceedings  should  be  taken,  for  affording  to  him  the  protec- 
tion of  the  Court.  The  persons  therefore  who  presented  the  first 
petition  have  been  the  first  to  do  an  act  for  the  benefit  of  the 
alleged  lunatic,  and  ore  primd  facie  entitled  to  the  conduct  of  the 
proceedings.  It  ip  said,  however,  that  a  power  of  attorney  has  been 
given  by  the  alleged  lunatic  to  his  nephew,  and  that  the  nephew 
has  therefore  an  interest  in  not  having  the  lunacy  carried  back  so 
far  as  to  ^defeat  the  power.  But  I  am  not  satisfied  that,  in  accept- 
ing and  acting  under  the  power,  the  nephew  had  any  other  motive 
than  a  wish  to  do  a  kind  act  for  the  benefit  of  his  uncle,  though  in 
point  of  law  the  act  may  have  been  an  improper  one.  I  am  more 
inclined  to  take  this  view  of  his  conduct,  as  the  wife  agreed  to  the 
giving  the  power,  and  I  do  not  think  that  his  holding  that  power 
ought  to  weigh  against  him  on  the  present  occasion.  I  consider, 
therefore,  that  there  is  nothing  to  do  away  with  the  preference  to 
which  he  is  primd  facie  entitled  on  the  ground  of  his  petition 
being  the  earlier  in  date,  and  I  concur  in  the  order  which  my 
learned  brother  has  proposed. 
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*146  ♦GOULDER  v.   CAMM. 

1859.    December  7.    Before  the  Lords  Justices. 

Lands  were  devised  to  trustees  *'  for  the  use  and  benefit  of  £.  T.,  the  rents  and 
profits  of  which  estate  she  shall  receive  from  the  tenants  herself  while  she 
lives,  whether  married  or  single.^^  In  a  later  part  of  the  will,  which  did  not 
contain  any  thing  authorizing  a  sale  or  mortgage,  the  testatrix  directed  that 
no  sale  or  mortgage  of  the  estate  or  its  rents  should  take  place  during  the  life 
of  E.  T.  £.  T.  was  unmarried  when  the  will  was  made,  but  married  after  the 
death  of  the  testatrix.  Held,  that  she  took  an  estate  for  life  for  her  separate 
use,  without  power  of  anticipation,  and  that  a  mortgage  made  by  her  and  her 
husband  was  therefore  invalid.^ 

This  was  an  appeal  by  the  defendants  George  Camm  and 
Elizabeth  his  wife,  from  a  decree  made  by  the  Master  of  the  Rolls 
in  a  foreclosure  suit,  and  proceeding  on  the  footing  that  the  interest 
of  Mrs.  Camm  in  the  property  was  not  given  to  her  for  her  sepa- 
rate use,  and  that  a  clause  restrictive  of  alienation  was  therefore 
invalid. 

The  property  in  question  was  held  under  the  will  of  Rebecca 
Gilbert,  made  in  1840,  by  which  she  devised  certain  real  estates  in 
Nottinghamshire,  to  two  trustees,  their  heirs  and  assigns,  "  for  the 
benefit  and  use  of  my  natural  daughter  Elizabeth  Towers,*the  rents 
and  profits  of  which  estate  she  shall  receive  from  the  tenants  herself 
while  she  lives,  whether  married  or  single.  If  my.  aforesaid 
daughter  should  marry  and  have  children,  then  I  desire  that  such 
children  may  be  the  joint  heirs  of  the  above  estate ;  but  if  she 
have  no  children,  then  1  desire  that  she  may  will  it  to  whom  she 
thinks  proper ;  but  if  she  die  without  a  will,  then  I  desire  that  it 
may  become  the  property  of  my  next  heir  then  living.  But  I 
hereby  direct  that  no  sale  or  mortgage  of  either  the  above-named 
freehold,  or  the  rents  arising  from  it,  shall  take  place  during  the 
life  of  my  aforesaid  natural  daughter.  I  also  hereby  further  direct 
that  my  said  daughter  or  my  executors  shall,  from  the  rents  and 
profits  of  the  aforesaid   freehold,  pay  to  my  mother,  Elizabeth 

>  See  1  Lead.  Cas.  m  Eq.  (3d  Am.  ed.)  [423]  624  et  seq.,  543,  544,  in  notes 
to  Hulme  v.  Tenant;  Lewin  Trusts  (5th  £ng.  ed.),  553-556;  Baker  v,  Bradley, 
7  De  G.,  M.  ft  G.  597. 
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Towers,  the  sum  of  3«.  per  week  while  she  lives,  and  at  her  death, 
that  they  pay  3Z.  towards  the  expense  of  her  funeral." 

The  testatrix  died  in  1841,  and  her  natural  daughter 
*  named  in  her  will,  married  the  defendant  Camm  in  1843.  *  147 
In  May,  1857,  Mr.  and  Mrs.  Camm  borrowed  123/.  from  the 
plaintiff,  on  the  security  of  a  deposit  of  the  title-deeds  of  the  devised 
estate  with  a  written  memorandum.  Camm  some  time  afterwards 
l)ccame  a  bankrupt,  and  the  plaintiff  filed  a  claim  against  Mr.  and 
Mrs.  Camm,  and  the  assignees,  to  enforce  his  security.  The  Master 
of  the  Rolls  decided  that  Mrs.  Camm's  life-estate  was  not  given  to 
her  separate  use,  and  that  the  proviso  in  restraint  of  alienation  was 
therefore  nugatory,  and  he  accordingly  made  an  order  in  favour  of 
the  plaintiff.  The  assignees  did  not  appear,  and  the  order  was 
made  on  affidavit  of  service  upon  them.  Mr.  and  Mrs.  Camm 
appealed  without  serving  the  assignees. 

Mr.  Roundell  Palmer  and  Mr,  Hemming^  for  the   plaintiff,  in 
support  of  the  order.  —  We  contend  that  there  is  no  gift  here  to 
tlie  daughter's  separate  use.     She  was*  unmarried  when  the  will 
was  made,  and  the  direction  that  she  shall  receive  the  rents,  is 
intended  only  to  express  that  the  trustees  who  have   the  legal 
estate  shall  not  interfere  with  her   receiving  them.     The  words 
negative  the  right  of  the  trustees  to  receive  the  rents,  and  so  are 
positively  inconsistent  with  separate  use,  which  must  be  worked 
out  through  a  receipt  of  the  rents  by  them.     The  language  of  the 
testatrix  does  not  point  at  protection  from  a  husband,  but  from 
interference  by  the  trustees.     Then  looking  at  the  case  with  regard 
to  the  authorities,  Tyler  v.  Lake  (a  )  shows  that  the  most  explicit 
conditions  as  to  personal  receipt  by  female  legatees,  even  if  all 
married  at  the  time,  will  not  create  a  separate  use.     The  observa- 
tions of  Lord  CoTTENHAM  in  Massey  v.  Parker^  (6)  show 
that  *  he  entirely  concurred  in  this  view.     In  Blacklow  v.    *  148 
LawSj  (c)  the  words  were  more  favourable  to  separate  use 
than  here,  yet  Vice-Chancellor  Wigram  held  that  it  was  not  cre- 
ated, and  his  remarks  show  that  some  words  pointed  at  the  exclu- 
sion of  the  husband  are  necessary.     Hartley  v.  Hurley  (d!)  does 
not  weigh  against  us,  as  nothing  was  decided  on  the  point,  though 
there  may  be  an  intimation  of  an  opinion  opposed  to  our  conten- 

(a)  2  R.  &  Myl.  183.  (c)  2  Hare,  40. 

(6)  2  Myl.  &  K.  174.  (d)  6  Ves.  640. 
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tion.  The  point  is  one  of  constant  occurrence  in  conveyancing,  on 
which  therefore  it  is  important  that  the  cases  should  not  be  dis- 
turbed. We  say  then  that  there  is  no  limitation  to  the  daughter's 
separate  use,  and  if  that  be  so,  the  case  is  disposed  of,  as  the 
restraint  on  alienation  must  then  be  invalid.  Indeed  it  does  not 
appear  to  have  been  intended  as  a  check  upon  the  daughter,  but 
as  a  direction  to  the  trustees  to  prevent  dealings  with  the  corpus 
of  the  property. 

[The  Lord  Justice  Knight  Bruce.  —  Does  not  that  ascribe  to 
the  testatrix  an  intention  to  do  an  illegal  and  impossible  thing  ?  ] 

That  may  be  so,  but  it  is  impossible  to  construe  the  clause  in 
such  a  way  as  to  prevent  its  containing  directions  which  are  to  a 
great  extent  contrary  to  law,  and  incapable  of  having  effect  given 
to  them. 

Mr.  Lloyd  and  Mr.  Rendall^  for  the  appellants.  —  Tlie  testatrix 
shows  a  clear  intention  by  the  words  "  whether  married  or  single'* 
that  coverture  should  make  no  difference  in  her  daughter's  right  to 
receive  the  rents.  A  receipt  of  the  rents  by  the  husband  would  be 
plainly  inconsistent  with  the  express  words.  Tlie  argument  of  the 
plaintiff  makes  the  words  surplusage,  a  course  against  which  the 
Coui*t  is  strongly  inclined.  Neathway  v.  Reed,  (a)  The 
*  149  clause  restraining  alienation  has  a  *  legal  operation  if  con- 
strued to  apply  to  a  life-estate  for  the  daughter's  separate 
use,  otherwise  not.  The  trusts  do  not  contemplate  a  sale  or  mort- 
gage, so  that  a  direction  to  the  trustees  not  to  sell  or  mortgage 
during  the  daughter's  life  is  out  of  the  question.  Tyler  v.  Lake  (6) 
has  little  bearing  on  the  present  question ;  each  case  must  be 
decided  according  to  the  language  of  the  particular  instrument. 
Some  of  the  observations  in  that  case  are  not  consistent  with  the 
current  of  authorities.  It  is  clear  that  negative  expressions  are  not 
necessary.  Margetts  v.  Barringer^  (c)  Lee  v.  Prieaux^\d)  Dixon 
V.  Olmius.  (e)  What  the  testatrix  says  in  this  will  is  tantamount 
to  saying  that  the  daughter's  receipts  are  to  be  good  discharges, 
whether  she  be  coverte  or  sole,  which,  on  the  authority  of  the  last- 
Co)  3  De  O.,  M.  &  G.  18.  {d)  8  Bro.  C.  C.  381. 

(b)  2  R.  &  Myl.  183.  (<j)  2  Cox,  414. 

(c)  7  Sim.  482. 
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mentioned  case,  clearly  would  create  a  separate  use.  The  current 
of  decisions  is  in  our  favour.  Kirk  v.  J^auUn^  (a)  Tyrrell  v. 
Sope  (6)  Prichard  v.  AmeSy  (e)  Atcherly  v.  Vernon^  (rf)  Baygett  v. 
iffaia:,  (c)  Steedman  v.  Poole.  (^) 

3fr.  U.  Palmer y  in  reply. — It  is  contended  for  the  appellants  that 
if  the  husband  could  receive  the  rents,  the  intention  of  the  testatrix 
would  be  defeated ;  but  that  is  not  so.  Tlie  direction  amounts  to 
a  direction  that  the  trustees  shall  not  interfere  whether  the  daugh- 
ter be  married  or  single  ;  and  the  reference  to  marriage  rather  tells 
in  favour  of  my  argument.  In  case  of  marriage,  the  husband  is 
her  assignee.  If  the  intention  was  to  protect  the  wife 
against  *  her  husband,  the  trustees  should  have  been  *  150 
directed  to  interfere.  The  cases  cited  against  me  were  cases 
of  gifts  to  women  married  at  the  time,  which  makes  a  great  diflfer- 
ence.  In  Lee  v.  Prieaux^  Margeits  v.  Barringer,  Dixon  v.  Ohnius^ 
Tyrrell  v.  Hope^  and  Kirk  v.  Paalin^  the  words  used  would  not 
have  created  separate  use  if  the  donee  had  not  been  married  at 
the  time. 

The  Lord  Justice  Knight  Bruce. —  As  the  assignees  under 
the  bankruptcy  of  the  defendant  George  Camm  did  not  appear 
before  the  Master  of  the  Rolls,  I  think  that  we  may  venture  to  dis- 
pose of  the  case  in  their  absence,  although  they  have  not  been 
served  with  notice  of  the  present  appeal.  Whether  their  absence 
will  make  what  we  do  ineffectual  I  give  no  opinion.  The  view  that 
I  take  of  this  will  is,  in  my  judgment,  not  opposed  to  any  one  of  the 
decisions  mentioned  at  the  bar,  nor  to  any  other  decision  with 
which  I  am  acquainted.  Gfving  full  weight  to  the  observation  .that 
Elizabeth  Camm  was  unmarried  when  her  mother's  will  was  made, 
I  still  think  that  the  will,  however  inartificial ly  framed,  contains  a 
sufficiently  formal,  sufficiently  plain,  sufficiently  distinct  indication 
of  an  intention  that  she  should  take  the  devised  estate  for  her  sep- 
arate use  without  power  of  anticipation.  In  my  judgment,  there- 
fore, the  claim  must  be  dismissed,  but  the  case  is  not  one  for  costs 
either  here  or  at  the  Rolls. 

(a)  7  Vin.  Ab.  96 ;  Creditor  and  Bankrupt,  T.  43. 
(h)  2  Atk.661.  (0   IColl.  188. 

(c)  T.  &  R.  222.  iff)  6  Hare,  193. 

Id)  10  Madd.  518. 
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The  Lord  Justice  Turner.  —  It  is  not  necessary  to  give  any 

opinion  on  the  decision  in  Tyler  v.  Lake^  (ji)  but  I  do  not  wish  to 

be  supposed  to  express  any  dissent  from  that  case,  under- 

*  151    standing  it  *  to  decide,  not  that  negative  words  are  needed 

to  create  a  separate  estate,  but  that  Courts  of  Equity  will  not 
take  away  the  legal  rights  of  a  husband  without  a  clear  expression 
of  an  intention  to  that  effect.  Tlie  question,  therefore,  is  whether 
a  clear  expression  of  such  an  intention  is  to  be  found  in  the  pres- 
ent will.^ 

The  argument  for  the  plaintiff  is,  that  the  first  disposition  being 
a  devise  of  the  estate  to  the  trustees,  the  object  of  the  testatrix  in 
saying  "  the  rents  and  profits  of  which  estates  she  shall  receive 
from  the  tenants  herself  whether  married  or  single,"  was  merely 
to  prevent  the  trustees  from  interfering  with  her  receiving  the 
rents  from  the  tenants.  I  think  that  a  narrow  construction. 
The  devise  to  the  trustees  was  for  all  the  purposes  of  the  will,  the 
plaintiff's  argument  would  make  them  mere  depositaries  of  the 
legal  estate  without  any  duties  to  perform,  but  the  direction  that 
no  sale  or  mortgage  should  be  made  during  the  life  of  the  daughter 
shows  that  they  were  appointed  for  a  purpose,  and  it  is  in  my 
mind  plain  that  the  testatrix  placed  the  estate  in  them  that  they 
might  protect  all  the  interests  given  by  her  will,  and  among  the 
rest  the  right  given  to  the  daughter  to  receive  the  rents  from  the ' 
tenants.  Suppose  there  had  been  no  devise  to  trustees,  but  only 
a  devise  to  the  intent  that  the  daughter  whether  married  or  single 
should  receive  the  rents  from  the  tenants,  that  would,  I  take  it, 
have  been  effectual  to  create  an  estate  for  the  separate  use  of  the 
daughter.  It  was  urged  that  the  mere  circumstance  of  the  daugh- 
ter being  entitled  to  receive  the  rents  Vould  not  exclude  the  hus- 
band, but  that  is  not  the  case  we  have  to  consider,  —  the  direction 
is  that  she  shall  receive  them  "  whether  married  or  single,"  thus 
|)utting  her  right  on  the  same  footing,  whether  she  is  married  or 
single,  and  for  what  purpose  could  that  be  but  to  create 

*  152    separate  use  ?    The  testatrix  afterwards  *  directs  that  no 

sale  or  mortgage  of  the  land  or  of  the  rents  arising  from  it 
shall  take  place  during  the  life  of  the  daughter.  The  daughter 
having  the  right  to  receive  the  rents,  what  construction  can  be  put 

(a)  2  R.  &  Myl.  183. 

>  See  Lewin  Trusta  (6th  Eng.  ed.),  63S;  Perry  Trusts,  §  648;  2  Jarman 
Wills  (3d  Eng.  ed.),  21,  22-24  in  note. 
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upon  the  direction  that  no  sale  or  mortgage  shall  be  made  of  the 
rents  during  her  life  than  that  she  shall  not  have  power  to  antici- 
pate them.  This  conclusion  is  fortified  by  the  subsequent  clause 
directing  the  daughter  or  the  executors  to  pay  3«.  a  week  to  the 
mother  of  the  testatrix,  which  appears  to  mean  that  the  daughter 
shall  pay  this  sum  while  she  is  in  receipt  of  the  rents,  the  trustees 
while  they  are.  Tliis  supports  the  view  that  the  rents  are  given 
to  the  daughter's  separate  use.  I  therefore  respectfully  differ 
.  from  the  Master  of  the  Rolls,  and  consider  that  the  gift  to  the 
daughter  is  to  her  separate  use  with  a  restraint  on  anticipation,  and 
that  the  claim  ought  therefore  to  have  been  dismissed,  but  the 
case  is  one  in  which  the  dismissal  ought  in  my  opinion  to  be 
wiUiout  costs. 


*  In  the  Matter  of  JAMES  CANT'S  ESTATE.  ♦  153 

In  the  Matter  of  The  LANDS  CLAUSES  CONSOLIDATION 
ACT,  1845  ;  and  of  The  EASTERN  UNION  AND  HARWICH 
RAILWAY  AND  PIER  ACT,  1847. 

1859.    December  9.    Before  the  Lords  Justices. 

In  orders  under  the  Lands  Clauses  Act,  directing  a  company  to  pay  costs,  the 
omission  of  the  usual  words,  **  except  such  costs  (if  any)  as  are  occasioned  by 
litigation  between  adverse  claimants,^^  ought  not  to  be  ordered  except  in  very 
clear  cases. 

The  words  **  such  as  are  occasioned  by  litigation  between  adverse  claimants,"  in 
the  80th  section  of  the  Lands  Clauses  Act,  refer  to  *'  costs,"  and  not  to  the 
next  antecedent  •*  proceedings."  Land  devised  by  the  will  of  J.  C.  was  taken 
by  a  railway  company,  and  the  money  paid  into  Court.  Adverse  claims  to  it 
arising  under  his  will,  the  devisees  appeared  by  separate  counsel  on  a  petition 
for  payment  of  it  out  of  Court,  and  argued  the  question  arising  between  them. 
Heldf  that  the  case  was  not  one  where  the  words  of  exception  could  properly 
be  omitted  from  the  order.* 

This  was  an  appeal  by  the  Eastern  Union  Railway  Company 
from  part  of  an  order  of  Vice-Chancellor  Stuart,  made  under  the 
Lands  Clauses  Consolidation  Act,  their  objection  being  that  his 

1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1004,  1463,  1464. 
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Honor  had  refused  to  insert  in  the  direction  that  the  company 
should  pay  costs,  the  usual  words  of  exception  "  except  such  costs 
(if  any)  as  are  occasioned  by  litigation  between  adverse  claim- 
ants." 

The  testator,  James  Cant,  gave  all  his  real  and  personal  estate 
to  trustees,  upon  trust  for  his  widow  for  life,  and  after  her  death 
upon  trust  to  convert  it  into  money,  which  he  directed  to  be 
divided  among  his  ten  children.  He  directed  that  his  trustees, 
before  selling  a  certain  garden,  should  offer  it  to  his  son  Charles  . 
Cant,  for  450?.  During  the  life  of  the  widow  the  Eastern  Union 
Railway  Company  took  this  garden  for  the  purposes  of  their  Act, 
at  the  price  of  7002. ,  which  was  paid  into  Court  and  invested,  and 
the  dividends  were  paid  to  the  widow  during  her  life.  Upon  her 
death  Charles  Cant  claimed  to  be  entitled  to  the  fund  in  Court 
(amounting  to  882/.  18«.  2d.  consols),  which  represented 

*  154    the  purchase-money,  *  on  payment  to  the  trustees  of  450Z., 

and  gave  notice  to  the  surviving  trustee  that  he  claimed  to 
exercise  the  option  of  purchase  given  him  by  the  will.  The  surviv- 
ing trustee  (who  was  one  of  the  testator's  children),  and  a  mort- 
gagee of  his  beneficial  interest  in  the  fund,  presented  a  petition  for 
payment  out  of  Court  to  the  trustee  or  to  the  peraons  beneficially 
entitled.  On  the  hearing  of  this  petition,  the  question  was  argued 
whether  the  right  of  pre-emption  was  defeated;  the  petitioners  — 
the  children  of  the  testator  other  than  the  trustee  and  Charles 
Cant,  and  Charles  Cant  respectively  appearing  by  different  counsel. 
The  Vice-Chancellor  decided  that  the  right  of  pre-emption  was 
gone,  and  by  order  dated  the  9th  of  May,  1859,  directed  payment 
to  the  children  in  tenths,  making  the  usual  order  as  to  payment  of 
costs  by  the  company,  with  this  exception,  that  the  usual  words 
with  respect  to  costs  occasioned  by  litigation  between  adverse 
claimants,  were  omitted,  his  Honor  considering  that  they  were 
inapplicable  to  the  circumstances  of  this  case.  Charles  Cant 
appealed,  and  on  the  8th  of  July,  1859,  the  Lords  Justices  reversed 
the  decision  on  the  principal  point,  holding  Charles  Cant  still 
entitled  to  the  benefit  of  the  option  of  purchase,  (a) 

Their  Lordships  accordingly  made  an  order  directing  that  the 

Vice-Chancellor's  order  should  be  varied,  except  as  to  the  direction- 

for  taxation  and  payment  of  the  costs  of  the  application  for  that 

order,  and  except  as  to  the  direction  for  sale  of  the  882Z.  18«.  2d. 

(a)  4  De  G.  &  J.  603. 

[  120  ] 


RE  cant's  estate.  ♦  154 

bank  annuities.  Then  followed  a  direction  to  tax  the  costs  of  the 
appeal.  And  it  was  ordered  that  the  order  of  the  9th  of  May, 
1859,  when  varied  except  as  aforesaid,  should  be  as  follows :  Order 
to  pay  out  of  the  sale  moneys  and  the  cash  in  Court  aris- 
ing from  dividends,  the  sum  of  250Z.  *  (the  difference  *  155 
between  the  price  named  in  the  will  and  the  price  paid  by 
the  railway  company),  to  Charles  Cant,  with  half  a  year's  interest 
at  8Z.  per  cent,  a  dividend  on  the  stock  having  accrued  due. 
Direction  for  payment  of  the  costs  of  the  appeal  out  of  the  residue 
of  the  above  moneys,  and  then  a  direction  for  payment  of  the  ulti- 
mate residue  in  tenths  to  the  persons  beneficially  entitled. 

The  solicitors  of  the  railway  company  intimated  their  dissatis- 
faction with  the  omission  of  the  usual  words  from  the  order,  but 
did  not  present  a  petition  of  appeal  until  the  fund  had  been  paid 
out,  and  the  taxation  of  costs  was  before  the  taxing  master.  They 
then  found  that  he  considered  himself  wholly  precluded  from 
entering  into  the  question  whether  any  of  the  costs  should  be  dis- 
allowed on  the  ground  of  their  arising  from  litigation  between 
adverse  claimants  ;  and  thereupon  they  presented  their  petition  of 
appeal  to  have  the  usual  words  inserted  in  the  order. 

Mr.  Selwyn  and  Mr.  Locock  Webb^  for  the  railway  company,  in 
support  of  the  appeal.  —  The  costs  of  getting  the  fund  out  of  Court 
have  been  seriously  increased  by  this  dispute  with  which  the  com- 
pany have  nothing  to  do.  It  is  true  that  no  parties  have  appeared 
on  the  petition,  except  persons  who  must  have  been  served  had  the 
right  of  pre-emption  not  been  given ;  but  had  this  dispute  not 
arisen,  tliey  would  in  the  ordinary  course  of  things  have  appeared 
by  one  counsel.  There  has  clearly  been  a  litigation  between 
adverse  claimants,  and  the  Court  will  not  take  upon  itself  to  say 
that  no  costs  have  been  occasioned  by  it,  but  will  leave  that  to  the 
taxing  master  in  the  first  instance.  If  his  decision  is  appealed 
from,  the  Court  will  have  before  it  full  materials  on  which  to  form 
a  correct  conclusion,  but  it  has  no  means  of  safely  coming  now  to 
the  conclusion  that*  this  litigation  has  occasioned  no  costs. 
The  usual  *  words,  therefore,  ought  to  be  inserted.  Mel-  *  156 
ling  V.  Bird,  (a)  Ux  parte  Gardiner,  Re  Eastern  Counties 
Railway  Company,  (6)  Re  Hore^i  Estate,  (e) 

(a)  17  Jur.  165.         (6)  3  Rail.  Gas.  117.         (c)  5  Rail.  Ca«.  692. 
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Mr.  Bacon  and  Mr.  Shebbeare^  for  the  original  petitioners ;  Mr. 
Oiffard  and  Mr.  i\  C.  J.  Millar ^  for  Charles  Cant ;  and  Mr  H. 
F.  Shebbeare^  for  the  other  children  of  the  testator.  —  The  80th 
section  of  the  Lands  Clauses  Act  provides  that  the  company  shall 
pay  all  the  costs  incidental  to  their  taking  the  land,  except  those  of 
proceedings  occasioned  by  litigation  between  adverse  claimants. 
Here  there  have  not  been  any  such  proceedings  except  the  appeal 
of  Charles  Cant,  the  costs  of  which  have  been  otherwise  provided 
for ;  the  whole  matter  was  disposed  of  on  a  petition  for  payment 
out  of  the  fund,  on  which  no  persons  appeared  but  those  who  must 
have  appeared  if  there  had  not  been  any  dispute  at  all.  The  appeal 
is  one  for  costs  only,  and  ought  to  be  dismissed  on  that  ground. 
Moreover,  the  company  have  allowed  an  unreasonable  length  of 
time  to  elapse  before  appealing,  the  distribution  of  the  fund  having 
been  allowed  to  take  place  before  they  gave  any  intimation  of  their 
intention  to  appeal. 

Mr.  Webb^  in  reply.  —  The  case  is  clearly  one  in  which  an  appeal 
for  costs  will  lie.  Chappell  v.  Purday.  (a)  It  involves  a  gen- 
eral principle,  and  one  which,  however  trifling  the  results  may  be 
in  any  particular  case,  is  of  great  importance  to  railway  companies, 
as  these  cases  are  constantly  recurring.  The  "  such  "  in  the  80th 
clause  of  the  Act,  evidently  refers  to  "  costs,"  not  to  "  pro- 

*  157    ceedings."     Proceedings  *  cannot  be  said  to  be  occasioned 

by  litigation,  the  litigation  consists  solely  of  proceedings,  and 
the  Court  will  not  be  inclined  to  strain  the  words  to  make  the  com- 
pany bear  costs  occasioned  by  a  litigation  between  other  parties. 
As  regards  the  lapse  of  time,  the  opposite  parties  well  knew  that 
we  objected  to  the  form  of  order.  We  did  not  wish  to  cause 
expense  by  appealing  unnecessarily,  and  therefore  did  not  appeal 
until  we  found  that  the  taxing  master  considered  himself  bound 
to  allow  all  the  costs  of  the  parties  beneficially  entitled,  just  in  the 
same  way  as  if  the  order  had  been  for  payment  of  the  costs  of  a 
suit  to  ascertain  the  title  to  the  fund. 

#  • 

TqE  Lord  Justice  Knight  Bruce.  —  The  usual  and  I  think  the 

correct  form  of  order  in  cases  of  this  nature  is  to  direct  the  com- 
pany to  pay  the  costs  with  an  express  exception  of  the  costs  (if 
any)  occasioned  by  litigation  between  adverse  claimants.    That 

(a)  2  Phil.  227. 
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settled  form  ought  not  to  be  departed  from  without  clear  reason. 
Now  if  it  had  clearly  appeared  in  this  case  that  no  costs  could  have 
been  occasioned  by  litigation  between  adverse  claimants,  it  might 
have  been  right  to  leave  out  the  exception ;  but  speaking  with  def- 
erence to  the  Vice-Chancellor,  it  does  not  I  think  appear  with 
clearness  or  distinctness,  that  there  are  not  any  costs  which  have 
been  so  occasioned  ;  and  it  would  therefore,  as  it  seems  to  me, 
have  been  better  to  adhere  to  the  usual  form.  As  to  the  time 
which  has  elapsed,  I  think  that  the  company  in  the  circumstances 
of  this  case  have  come  neither  too  early  nor  too  late,  and  that  they 
are  entitled  to  have  words  of  exception  inserted,  though  the  manner 
of  doing  so  may  require  particular  attention ;  the  order  has  already 
been  before  us,  and  has  already  been  altered. 

•  The  Lord  Justice  Turner.  —  It  is  much  to  be  regretted    ♦  158 
that  an  appeal  should  come  before  us  on  a  question  of  this 
nature,  arising  out  of  a  deviation  from  the  general  form  of  order 
settled  for  cases  of  this  description.     It  is,  however,  impossible  to 
say,  that  it  is  not  a  question  of  importance. 

The  case  involves  two  points ;  first,  whether  the  appeal  is  too  late ; 
secondly,  whether  the  decision  is  in  substance  right  or  wrong.  As 
to  the  first  point,  the  only  argument  to  show  the  appeal  to  be  too 
late,  is  that  the  solicitors  of  the  claimants  to  the  fund,  relying  upon 
getting  their  costs  from  the  company,  have  allowed  their  clients  to 
receive  the  fund  and  so  have  lost  their  lien ;  but  the  answer  to 
this  is,  that  the  solicitors  knew  all  along  that  the  railway  company 
objected  to  the  form  of  the  order,  so  they  cannot  urge  that  they 
have  been  prejudiced  by  the  short  delay  that  has  taken  place. 

Then  as  to  the  merits.  The  form  of  order  to  be  made  in  cases 
of  this  description  has  been  settled  and  acted  on  by  all  the  branches 
of  the  Court,  and  is  one  which  lets  justice  be  done  at  a  small 
expense.  The  Court  no  doubt  may  take  upon  itself  to  decide 
that  there  are  no  costs  which  have  been  occasioned  by  litigation 
between  adverse  claimants,  and  direct  the  omission  of  the  words 
of  exception,  but  it  ought  not,  in  my  opinion,  so  to  decide  except 
in  a  very  plain  case.  It  is  very  important  to  adhere  to  the  settled 
forms  of  orders.  If  the  construction  of  the  80th  section  of  the 
Lands  Clauses  Consolidation  Act  contended  for  by  the  respondents, 
were  l\eld  to  be  the  correct  one,  this  probably  might  be  held  to  be 
a  very  plain  case ;  but  I  do  not  agree  in  that  construction.    The 

[128] 


♦  158  CASES  IN   CHANCERY. 

Act  provides  that  the  Court  may  order  the  company  to 

♦  159    ♦  pay  "  the  costs  of  the  purchase,  or  taking  of  the  lands  Ac. 

and  also  the  costs  of  obtaining  the  proper  orders  for 
any  of  the  purposes  aforesaid,  and  of  the  orders  for  the  payment  of 
the  dividends  and  interest  of  the  securities  upon  which  such 
moneys  shall  be  invested,  and  of  all  proceedings  relating  thereto, 
except  such  as  are  occasioned  by  litigation  between  adverse  claim- 
ants." If  the  word  "  such  "  refers  to  "  proceedings,"  I  think  the 
order  under  appeal  correct,  but  in  my  opinion  "  such  "  refers  not 
to  "  proceedings  "  but  to  "  costs ; "  for  proceedings  are  not  occar 
sioned  by  litigation,  but  are  themselves  the  litigation,  so  that  the 
word  "such"  cannot  reasonably  be  referred  to  "proceedings," 
though  that  is  the  last  antecedent.  Here  there  was  a  contest 
between  roverse  claimants  which  proceeded  to  what  I  think  must 
be  deemed  litigation,  when  the  case  came  before  the  Court,  and  I 
think  it  impossible  to  say  beforehand  that  there  may  not  be  costs 
which  have  been  occasioned  by  that  litigation,  and  which  therefore 
the  company  ought  not  to  be  ordered  to  pay.  The  order  therefore 
ought,  I  think,  to  be  altered  into  the  common  form. 


♦160  SWIFT  V.  SWIFT. 

1859.    December  2,  3,  12.    Before  the  Lord  Chancellor  Lord  Campbell. 

A  testator  p^ave  all  his  real  estate,  situate  as  described  in  his  will,  to  trustees,  to 
have  and  to  hold  to  them  and  the  survivor  of  them  for  ever,  or  otherwise, 
according  to  the  several  and  respective  natures  and  tenures  thereof  on  certain 
trusts :  Held^  that  the  leasehold  as  well  as  the  freehold  property  of  the  testa- 
tor at  the  place  mentioned  passed.^ 

One  of  the  next  of  kin  of  a  testator  instituted  a  suit  for  the  administration  of  his 
estate,  and  obtained  a  decree  directing  inquiries  whether  the  testator  died 
seised  of  any  freehold  estate,  and,  if  necessary,  who  was  his  heir-at-law.  The 
heir-at-law,  on  being  served  with  notice  of  the  decree,  came  in  and  proved 
her  pedigree :  Hdd^  that  she  was  entitled  to  her  general  costa  of  so  doing.' 

This  was  the  appeal  of  the  heiress-at-law  of  the  testator  in  the 
cause,  and  her  hushand,  who  had  been  served  with  the  decree, 
from  an  order  of  the  Master  of  the  Rolls  made  on  further  cousid- 

1  See  1  Jarman  Wills  (3d  Eng.  ed.),  639. 
•  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1213, 1428. 
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eration,  so  far  as  that  order  declared  that  certain  legacies  of  2001. 
and  2002.  each  were  charged  exclusively  on  the  freehold  estate  of 
the  testator ;  and  so  far  as  the  order  omitted  to  give  the  appellants 
their  costs  of  proving  the  pedigree  of  the  heiress-at-law. 

The  material  parts  of  the  will  of  the  testator,  dated  the  17th 
August,  1833,  were  in  the  terms  following:  — 

"  In  the  first  place,  I  give  and  devise  all  my  real  estate  lying  and 
being  within  Foxup,  in  the  township  of  Halton  Gill  aforesaid,  unto 
m J  distant  cousin  Thomas  Farnhill  and  Joseph  Stocks,  to  have  and 
to  bold  to  them  the  said  Thomas  Farnhill  and  Joseph  Stocks,  and  the 
survivor  of  them  for  ever  or  otherwise,  according  to  the  several 
and  respective  natures  and  tenures  thereof ;  in  trust,  nevertheless, 
and  to  and  for  the  only  proper  use  and  behoof  of  the  persons  here- 
inafter mentioned,  and  subject  to  such  conditions  as  shall  be  herein 
expressed.  Also  my  will  and  mind  is,  and  I  do  hereby  order  and 
direct,  that  the  said  Thomas  Farnhill  and  Joseph  Stocks,  or  the 
survivor  of  them,  shall,  as  soon  as  convenient  after  my  decease,  be 
empowered,  and  they  are  hereby  empowered  to  sell  my  real  estate 
herein  above  mentioned,  subject  nevertheless  to  and  charged 
and  chargeable  with  the  sum  of  200/.  of  lawful  *  British  *  161 
money,  unto  my  cousin  Henry  Swift,  or  his  lawful  issue ; 
and  in  case  there  be  more  than  one,  then  the  said  200/.  to  be 
equally  divided  amongst  them,  share  and  share  alike,  be  they  male 
or  female.  Also,  I  do  hereby  charge  my  said  estate  with  the  fur- 
ther sum  of  200/.  of  like  money  to  be  paid  unto  the  lawful  issue  of 
my  late  cousin  Mary  Swift,  sister  of  the  above-named  Henry  Swift, 
to  be  equally  divided  amongst  them,  if  more  than  one,  male  or 
female,  shai*e  and  share  alike.  And  in  case  the  said  legatees  be 
either  or  both  of  them  dead  without  leaving  issue  as  aforesaid,  then 
my  will  and  mind  is  that  the  said  legacy  or  legacies  of  200/.  or 
400/.  as  the  case  may  be,  be  paid  to  the  nearest  akin  on  my  moth- 
er's side ;  the  said  legacies  to  be.  paid  at  the  end  of  twelve  months 
after  my  decease,  if  convenient.  Likewise,  I  hereby  give  and 
bequeath  all  my  personal  estate  unto  the  said  Thomas  Farnhill 
and  Joseph  Stocks,  they  paying  thereout  all  my  just  debts,  funeral 
expenses,  and  probate  of  this  my  will,  if  the  same  will  extend  so  far ; 
but  if  not,  then  I  hereby  will,  order,  and  direct  that  the  deficiency 
shall  be  paid  out  of  the  rents,  issues,  and  profits  of  my  real  estate. 
And  in  that  case  my  will  and  mind  is,  that  the  said  Thomas  Farn- 
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hill  and  Joseph  Stocks  shall  have  all  their  reasonable  charges  and 
expenses  any  way  incurred  by  or  by  reason  of  the  execution  of  this 
my  will."  "When  all  debts  have  been  discharged  as  aforesaid, 
then  my  will  and  mind  is,  that  the  residue  and  remainder  of  all 
moneys  arising  from  the  sale  of  my  real  and  personal  estate  be 
equally  divided  by  the  said  Thomas  Farnhill  and  Joseph  Stocks, 
between  Anne  Colbeck,  of  Carlinghow,  and  Mary  the  wife  of  John 
Schofield,  of  Gomersall,  in  the  parish  of  Birstall.  Lastly,  I  do  here- 
by constitute,  nominate,  and  appoint  the  said  Thomas  Farnhill  and 
Joseph  Stocks,  executors  of  this  my  last  will  and  testament." 

*  162       *  The  testator  afterwards  signed  an  unattested  codicil, 
dated  the  2d  February,  1837,  which  was  as  follows  :  — 

"Whereas  I,  Thomas  Lindley,  of,  &c.  did,  by  my  last  will  and 
testament  in  writing,  dated  the  17th  August,  1833,  give  and  be- 
queath unto  my  cousin  Henry  Swift  and  his  sister  Mary  Swift,  be- 
fore she  was  married,  the  sum  of  400Z.,  and  in  case  they  and  their 
issue  were  extinct,  to  their  nearest  relations.  Now  my  will  and 
mind  is,  as  it  then  was,  that  my  distant  cousin  James  Swift,  of, 
&c.,  should  take,  receive,  and  enjoy  the  said  400/.  in  such  manner 
as  my  said  cousins  and  their  issue  should  have  received  the  same." 

Thomas  Lindley,  the  testator,  died  on  the  8th  January,  1847, 
having  survived  .both  the  residuary  legatees  named  in  his  will; 
and  letters  of  administration  of  his  estate  and  effects,  with  the  will 
and  codicil  annexed,  were  soon  afterwards  taken  out  by  James 
Swift,  the  legatee  named  in  the  codicil. 

The  plaintiff  in  the  present  suit  claimed  to  be  one  of  the  next  of 
kin  of  the  testator,  and  by  his  bill  alleged  that  the  testator,  by 
reason  of  the  death  in  his  lifetime  of  the  residuary  legatees  named 
in  his  will,  had  died  intestate  as  to  the  whole  of  his  estate,  except 
as  to  the  two  legacies  of  200/.  each,  given  by  the  will ;  that  he 
believed  that  the  testator's  property  consisted,  at  the  respective 
dates  of  his  will  and  of  his  death,  partly  of  freeholds  and  partly  of 
leaseholds.  The  prayer  was  for  an  account  of  the  testator's  lease- 
hold and  personal  estate,  and  for  their  application  in  a  due  course 
of  administration,  and  that  all  proper  inquiries  might  be  directed 
for  discovering  who  were  the  testator's  next  of  kin,  and,  if  neces- 
sary, inquiries  whether  the  testator,  at  the  respective  dates  of 
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his  *  will  and  of  his  death,  was  seised  of  freehold  heredit-   *  168 
aments ;  and,  if  necessary,  who  was  his  heir-at-law  at  the 
time  of  his  decease ;  and  if  the  Court  should  be  of  opinion  that 
the  testator  was  so  seised,  then  for  a  declaration  that  the  legacies 
charged  by  the  will  on  such  real  estate,  might  be  raised  accordingly. 

The  original  decree  was  made  on  the  25th  May,  1857,  and 
directed  inquiries  as  prayed  by  the  bilL  The  decree  was,  under 
an  order  dated  the  22d  July,  1858,  served  upon  the  appellant  as 
heiress-at-law  of  the  testator,  and  upon  her  husband.  They  both 
attended  before  the  chief  clerk  by  their  solicitor,  and  brought  for- 
ward the  necessary  evidence  of  pedigree. 

The  appeal  from  the  refusal  of  the  Master  of  the  Rolls  to  allow 
9  the  heiress-at-law  the  costs  of  making  out  and  proving  her  pedigree 
was  not  included  in  the  petition  of  appeal,  but  was  made  ore  temis 
at  the  bar  on  her  behalf. 

The  chief  clerk's  certificate,  dated  the  19th  April,  1859,  certi- 
fied tliat  the  real  estate  of  which  the  testator  was  seised  at  the 
respective  dates  of  his  will  and  of  his  death,  consisted  of  121  acres 
2  perches  of  pasture  land,  called  Foxup  Outmoor,  situate  in  the 
township  of  Halton  Gill,  in  the  parish  of  Arncliffe,  Yorkshire ; 
that  the  leasehold  property,  of  which  the  testator  was  possessed  at 
his  death,  consisted  of  73a.  2r.  16p.  of  lands  situate  in  the  said 
township  of  Halton  Gill,  held  at  a  yearly  rent  of  19*.  6rf.,  for  the 
residue  of  a  term  of  2000  years,  which  commence,d  in  the  reign  of 
Charles  II. ;  that  his  leasehold  property  was  contiguous,  or  nearly 
so,  to  his  freehold  estate,  and  that  the  whole  was  let  to  one 
tenant  *  from  year  to  year,  at  an  entire  rent  of  101.  per  *  164 
annum,  of  which  14Z.  was  attributable  to  the  freehold,  and 
b6L  to  the  leasehold  estate.  It  appeared,  also,  that  under  the 
decree  subsequently  made  on  further  directions,  the  leasehold  and 
freehold  had  been  sold  together,  and  that,  of  the  price  paid,  520Z. 
only  was  attributed,  to  the  freehold  premises,  while  2150/.  was 
attributed  to  tlie  leaseholds. 

Mr.  Elm%ley  and  Mr.  G.  Lake  Mussell,  in  support  of  the  appeal. 
—  It  is  submitted  that  the  legacies  of  200/.  and  200/.  given  by  the 
testator's  will  and  codidil  are  charged  ratably  upon  the  freehold 
and  leasehold  estates  at  Foxup,  of  which  he  died  seised  and  pos- 
sessed. This  is  apparent  upon  the  clause  itself,  in  which  his  real 
estate  is  devised,  the  words  of  which  afford  a  key  to  the  sense  in 
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which  he  uses  the  term,  "  real  estate."  The  devise  subject  to  the 
charge  is  of  "  all  my  real  estate  lying  and  being,  &c.,  within,  &c., 
unto  the  trustees  named,  to  have  and  to  hold  to  them  for  ever,  or 
otherwise,  according  to  the  several  and  respective  natures  and 
tenures  thereof."  The  words  "  for  ever  "  are  of  themselves  oper- 
ative to  pass  real  estate  of  fee-simple  tenure.  The  subsequent 
words,  "  or  otherwise,"  therefore,  must  be  deemed  inoperative, 
unless  they  are  held  to  apply  to  the  chattels  real ;  and  the  con- 
struction contended  for  is  fortified  by  the  words  "  according  to 
their  several  natures  and  tenures."  ''  Natures  and  tenures,"  being 
in  the  plural,  show  that  the  testator  was  aware  that  he  had  real 
estate  of  other  tenure  than  in  fee-simple.  All  these  words,  how- 
ever, must  be  considered  as  mere  surplusage,  if  the  construction 
put  upon  the  clause  by  the  Master  of  the  Rolls  is  to  prevail.  The 
term  ^^real  estate"  does  not  include   lands  of  leasehold 

*  165    *  tenure,  propria  vigors^  but  may  be  controlled  by  the  con- 

text so  as  to  include  them,  and  the  context  in  the  clause  in 
question  itself  is  abundantly  sufficient  for  that  purpose.  This  con- 
struction is  fortified  by  the  circumstances  existing  in  this  case  at 
the  date  of  the  will:  viz.,  —  that  of  the  leasehold  property  being 
much  more  valuable  than  the  freehold,  which  was  barely  sufficient 
in  value  to  provide  for  the  charge  of  the  legacies ;  and  the  cir- 
cumstance of  the  two  descriptions  of  property,  if  not  contiguous, 
being  so  nearly  so  as  to  be  conveniently  held  together,  and  of 
their  having  been  then  and  having  ever  since  remained  in  the 
occupation  of  the  same  tenant  at  an  entire  rent. 

Much  less  than  is  here  proved  has  been  held  sufficient  to  control 
the  strict  technical  meaning  of  the  words  "  real  estate,"  so  as  to 
bring  within  them  the  testator's  leasehold  property.  Hartley  v. 
Hurle,  (a)  Addis  v.  Clement,'(b)  Hobson  v.  Bluckbiim^  (c)  Groodr 
man  v.  Edwards^  (d)  Thompson  v.  Lawley,  («)  Doe  d.  Bellasyse  v. 
Earlof  Lucan^  (^)  Lane  v.  Stanhope^  (K)  Pistol  v.  Miccardson,  (i) 
more  fully  in  Mr.  Cox's  note  to  Addis  v.  Clement,  (A)  Lowther  v. 
Cavendish,  (I)  Turner  v.  Husler,  (m)  Knotrford  v.  Gardner,  (n) 

(a)  6  Ves.  640.  (A)  6  T.  R.  845. 

(6)  2  P.  Wms.  456.  (i)  .1  H.  BL  26  (n). 

(c)  1  Myl.  &  K.  671.  (k)  2  P.  Wms.  469. 

(d)  2  Myl.  &  K.  769.  (/)    1  Eden,  99. 

(e)  2  Bos.  &  Pul.  803.  (m)  1  Bro.  C.  C.  78. 
{g)  9  East,  448.  (n)  2  Atk.  460. 
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Next  it  is  submitted  that  the  decree  of  the  Master  of  the  Rolls 
should  be  varied,  by  allowing  the  heiress-at-law  the  costs  of  making 
out  her  pedigree.  The  plaintiff  in  the  suit  is  one  of  the  next  of  kin 
of  the  testator,  the  defendant  his  legal  personal  representa- 
tive. The  real  •  estate  is  not  represented  on  the  record  at  *  166 
all.  Under  the  old  practice,  the  suit  so  framed  could  not 
have  been  prosecuted  ;  but  under  the  modern  practice,  while  the 
suit  is  prosecuting  in  Chambers,  those  who  have  an  interest  in  the 
real  estate  are  enabled  to  come  in  under  the  decree.  The  bill  con- 
tains a  statement  that  the  plaintiff  does  not  know  who  is  the  heir- 
at4aw,  and  it  submits  that  if  it  should  appear  that  the  testator  at 
the  date  of  his  will  had  real  estate,  inquiries  should  be  directed 
with  a  view  to  discover  who  was  his  heir-at-law.  By  the  decree  an 
inquiry  to  that  effect  is  accordingly  directed.  The  appellant  is 
then  served  with  a  summons  as  heiress-at-law,  and,  being  so  served, 
she  comes  in  under  the  decree.  She  is  brought  before  the  Court, 
not  for  her  own  benefit,  but  because  the  plaintiff  cannot  proceed  in 
her  absence.  Being  here,  a  pedigree  is  required  from  her,  proof 
of  which  she  accordingly  furnishes.  Ought  not  the  estate  to  bear 
the  expense  of  this  proof,  which  has  been  furnished  for  the  benefit 
of  the  parties  to  the  suit  ?  The  plaintiff  has  been  allowed  his  costs 
of  proving  his  pedigree  as  one  of  the  next  of  kin  of  the  testator. 
Why,  then,  should  those  of  the  heiress-at-law  be  refused  ? 

Mr.  Roundell  Palmer  and  Mr.  Hingeston^  for  the  plaintiff,  in 
support  of  the  decree  at  the  Bolls.  —  The  expression  "  real  estate  " 
has  a  more  rigid  legal  signification  than  the  word  "  lands,"  or 
"  messuages,"  or  "  hereditaments  ; "  independently  of  any  rule  of 
construction.  But  by  the  words  "  lands  and  hereditaments  "  the 
fee-simple  lands  alone  pass,  where  the  testator  has  both  freehold 
and  leasehold  estates.  Roue  v.  Bartlett.  (a)  The  expression  "  real 
estate  "  signifies  that  of  which  the  contrary  is  signified  by 
the  expression, "  personal  estate."  *The  testator,  by  this  *167 
will,  deals  with  all  his  real  estate  and  all  his  personal  estate  ; 
and  the  argument  is,  that  leasehold  property,  which  in  law  is  per- 
sonal estate,  does  not  pass  under  the  description  "  personal  estate," 
but  under  the  description  "  real  estate."  If  the  context  shows 
tliis,  and  the  will  explains  itself,  however  inaccurately  the  words 
may  be  used,  cadit  qucestio.    But  to  have  such  an  effect,  the  con- 

.     (a)  Cro.  Car.  292. 
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elusion  from  the  context  must  be  irresistible.  It  is  not  so  liere. 
The  words  of  the  clause  creating  the  charge  afiFord  no  such  irre- 
sistible inference.  They  are  mere  general  words  used  by  the  tes- 
tator in  ignorance  of  the  precise  nature  of  his  own  title.  The 
strict  technical  meaning  of  "  real  estate  "  being  well  known,  as  also 
that  of  "  personal  estate,"  are  you  to  deduct  from  the  gift  of  per- 
sonal estate  and  add  to  the  gifl  of  real  estate,  upon  an  inference 
drawn  from  words  so  vague  ?  We  submit  not.  In  the  cases  cited, 
there  were  particular  words  or  limitations  which  were  relied  upon, 
but  which  are  not  to  be  found  in  the  present  case.  In  Thompson  y. 
Lawlet/,  (a)  referred  to  on  the  other  side,  the  leaseholds  were  held 
not  to  pass.  Lord  Eldon  there  said :  "  Whether  the  rule  laid 
down  in  Rose  v.  Bartlett  were  wisely  adopted  or  not,  it  is  unneces- 
sary for  us  to  determine  ;  but  that  case  having  once  established  a 
general  rule,  I  had  rather  consent  pointedly  and  avowedly  to  con- 
tradict that  rule  in  terms  than  to  acknowledge  it  in  words  and  deny 
it  in  effect,  by  raising  distinctions  which  in  fact  make  it  impossi- 
ble for  any  man  to  decide  in  any  particular  case  what  is  the  legal 
construction  of  a  will  as  to  this  point,  till  he  has  obtained  the 
authority  of  a  Court  of  Law  in  a  judgment  upon  the  will  for  the 
opinion  which  he  gives.  I  observe  that  the  rule  has  not  been 
denied  in  any  of  the  cases  which  have  followed  Rose  v.  BartlettJ^ 

"  No  doubt  those   who   decided   the   cases  in  which  the 
*  168    *  general  rule  has  been  held  not  to  apply,  were  satisfied  that 

the  circumstances  before  them  were  sufficient  to  warrant  the 
exception,  and  that  the  exception  could  be  taken  with  safety  to 
the  rules  of  property  ;  but  it  is  enough  for  me  to  say  that  none  of  the 
circumstances  relied  on  in  those  cases  are  to  be  found  in  this.  I 
cannot  help  adding,  that  if  the  principle  be  just,  that  we  are  not  to 
conjecture  but  to  expound,  it  does  appear  to  me  that  we  do  not 
strictly  abide  by  the  rule,  that  we  indulge  in  what  is  rather  con- 
jecture tlian  exposition,  if  we  are  to  proceed  on  suppositions  of 
what  the  testator  may  be  imagined  to  have  understood  as  to  the 
nature  of  his  own  property,  of  what  he  forgot  and  of  what  he 
remembered  concerning  it ;  suppositions  not  founded  in  his  acts  or 
expressions. "  In  Lane  v.  Stanhope^  (6)  the  expression  was 
"  farms,'*  and  not  "  real  estate."  Doe  v.  Lucan  (c)  turned  on  a 
similar  expression.     Hobson  v.  Blackburn  (d)  on  the  word  "  appur- 

(a)  2  Bos.  &  Pul.  303.  (c)   9  East.  448. 

(6)  6  T.  R.  846.  (d)  1  .Myl.  &  K.  671. 
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tenances."  In  Hartley  v.  HurU  (a)  there  were  not  only  words 
applying  to  both  species  of  property,  but  there  was  an  express  dec- 
laration that  the  property  was  subject  to  ground-rents,  Addis  v. 
Clement  (6)  was,  according  to  Lord  Eldon's  opinion  in  TliompBon  v. 
Lawley^  irreconcilable  with  Pistol  y.  Riccardson  (c)  and  Lord 
Eldon  preferred  Pistol  y.  Riccardson.  On  the  general  scope  of 
the  will,  or  the  disposition  or  the  value  of  the  personalty,  there  is 
nothing  to  demonstrate  that  the  testator  intended  by  "  real  estate  " 
any  thing  but  what  the  law  has  defined  to  be  such.  It  is  not  pos- 
sible to  say  that  the  testator  did  not  suppose  the  freehold  estate  to 
be  sufficient  to  meet  the  charges.  Indeed,  the  scope  of  the  will 
shows  that  he  knew  what  the  law  required  to  be  done  Uy 
him  to  enable  the  trustees  *  to  deal  with  the  freehold  estate.  *  169 
We  must  assume  the  testator  to  have  known  that  the  will 
would  operate  on  real  estate  only  at  its  date,  and  yet  would  operate 
on  the  personal  estate  at  the  date  of  his  death.  The  direction  as 
to  the  payment  of  the  testator's  debts  throws  no  light  on  the  point, 
but  the  whole  will  shows  the  testator  to  have  known  that  it  was  not 
necessary  to  give  any  particular  power  to  sell  a  personal  estate, 
but  that  it  was  necessary  as  to  real  estate.  He  knew  tliat  he  must 
devise  real  estate  and  give  a  power  of  sale  with  respect  to  it,  and 
that  the  law  would  not  imply  either  of  these  dispositions.  The 
freeholds,  in  this  case,  produced  on  sale  520?.  They  were  not, 
therefore,  inadequate  to  provide  for  the  charge  of  the  legacies. 

Then  as  to  the  question  of  costs.  The  rule  is,  that  when  a 
party  comes  in,  pro  interesse  «mo,  under  a  decree,  he  does  so  at  his 
own  risk.  The  statement  that  the  costs  of  making  out  the  pedi- 
gree of  the  heiress-at-law  were  incurred  for  the  benefit  of  the  par- 
ties to  the  record  is  not,  we  submit,  substantiated.  There  was  no 
necessity  for  proving, her  pedigree. 

[The  Lord  Chancellor.  —  Was  it  not  necessary  that  the 
heiress-at-law  should  be  present  as  a  party  ?] 

All  the  costs  the  heiress-at-law  can  be  entitled  to  are  those  only 
which  have  been  incurred  in  the  chief  clerk's  office ;  not  the  costs 
incurred  out  of  doors  in  collecting  information  as  to  her  pedigree, 
i.e.,  not  the  costs  of  private  inquiry,  but  the  costs  only  of  pro- 
ceedings in  the  suit.     Shuttleworth  v.  Sowarth,  (d) 

(a)  6  Ves.  640.  (c)   1  H.  Bl.  26.  n. 

(6)  2  P.  Wms.  459.  (d)  Cr.  &  Ph.  228. 
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Mr.  Elmsleyy  in  reply. — The  old  rule  that  when  a  party  came 

in,  pro  interesse  suoj  under  the  decree,  he  was  only  allowed  his 

costs  incurred  within  the  office,  not  those  incurred  out  of 

*  170    the  office,  is  *  now  no  longer  applicable.     The  practice  now 

is,  under  the  recent  statutes,  to  serve  all  parties  interested 
with  notice  of  the  decree.  It  is  submitted,  therefore,  that  the 
decree  of  the  Master  of  the  Rolls  should  be  varied,  by  the  introduc- 
tion of  a  declaration,  that  the  devise  in  the  testator's  will  of  his 
real  estate,  &c.,  passed  his  leaseliold  property,  and  that  the  costs 
of  the  heiress-at-law  of  proving  her  pedigree  ought  not  to  be 
excluded  from  her  general  costs. 

Judgment  reserved. 

December  12. 

The  Lord  Chancellor.  —  After  a  very  attentive  consideration 
of  this  case,  and  an  examination  of  all  the  authorities  referred 
to  in  the  argument,  I  am  bound  to  say  that  I  cannot  assent  to  the 
decree  appealed  against.  The  question  is,  whether  the  testator, 
Thomas  Lindley,  by  his  will,  dated  17th  August,  1833,  charged 
two  legacies  of  200Z.  each  upon  certain  leasehold  as  well  as  free- 
hold lauds,  which  belonged  to  him,  or  on  the  freehold  only  ?  And 
this  depends  upon  whether  the  leasehold  passed  under  tlie  first 
limitation  of  the  will,  whereby  he  gave  and  devised  all  his  real 
estate  lying  and  being  within  Foxup,  in  the  township  of  Halton 
Gill,  to  Thomas  Farnhill  and  Joseph  Stocks,  to  have  and  to  hold 
unto  them  and  the  survivor  of  them  "  for  ever  or  otherwise, 
according  to  the  several  and  respective  natures  and  tenures  thereof, 
in  trust,"  &c. 

The  will  being  made  before  the  Wills  Act,  7  Will.  4  &  1  Vict, 
c.  26,  the  construction  of  it  cannot  be  affected  by  the  26th 
*171  section  of  that  Act.  In  construing  it,  we* must  be  gov- 
erned by  the  rule  laid  down  in  Base  v.  Bartlett,  (a)  and  often 
recognized  since,  although  this  rule  should  defeat  what  may  rea- 
sonably be  supposed  to  have  been  the  intention  of  the  testator. 
<^If  a  man  hath  lands  in  fee-simple,  and  lands  for  years,  and 
deviseth  all  his  lands  and  tenements,  the  fee-simple  lands  pass 
only,  and  not  the  lease  for  years." 

(a)  Cro.  Car.  292. 
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In  the  present  case,  regard  being  had  to  facts  which  existed 
when  the  will  was  made,  and  which  may  be  legitimately  taken  into 
consideration  in  construing  it ;  and  regard  being  had  to  the  lan- 
guage of  the  will,  I  think  that,  irrespective  of  the  words  mainly 
relied  upon  by  the  appellant,  "  or  otherwise  according  to  the 
several  and  respective  natures  and  tenures  thereof,"  there  is  strong 
ground  for  inferring  that  the  testator  intended  the  leasehold  to 
pass  along  with  the  freehold  under  the  gift  to  the  trustees  of  "  all 
his  real  estate."  In  addition  to  the  authorities  cited  in  the  argu- 
ment, we  have  the  opinion  of  the  Judges  of  the  Court  of  Queen's 
Bench,  in  Wilson  v.  J?d^,  (a)  that  in  trying  to  discover  the  inten- 
tion of  the  testator  on  such  a  subject,  the  Court  may  consider  the 
comparative  value  of  the  freehold  and  the  leasehold  lands,  their 
contiguity  or  situation,  so  as  to  be  conveniently  occupied  together, 
the  unity  of  occupation,  and  the  fact  of  the  whole  having  been  let 
to  the  same  tenant  at  a  joint  rent.  The  will  in  Wilson  v.  Uden 
had  been  made  after  the  Wills  Act  came  into  operation,  so  that 
the  decision  as  to  the  effect  of  the  limitation  in  the  will  is  not  in 
point:  but  there  the  Court,  under  the  26th  section  of  tlie  Act,  had 
to  say,  before  giving  effect  to  the  new  rule  laid  down  by  the  legis- 
lature as  to  a  general  devise  of  land  passing  leaseholds,  whether  a 
contrary  intention  was  manifested  by  the  testator. 

*  In  the  present  case  we  must  consider  that  the  freehold  *  172 
was  of  very  small  value ;  that,  if  let  separately,  the  rent 
would  not  be  sufficient  to  pay  the  interest  of  the  legacies ;  that  the 
leaseholds  were  of  much  greater  value ;  that  Jhey  were  for  so  very 
long  a  term,  as  to  approach  in  duration  to  a  fee-simple  tenure,  and 
were  of  much  more  valuable  tenure  than  common  leases  for  lives 
which  are  treated  as  in  strictness  "real  estate ; "  that  before  and 
at  the  time  of  making  the  will,  the  freehold  and  leaseholds  were 
let  to  the  same  tenant  at  a  joint  rent ;  and  that,  if  not  actually 
contiguous,  they  lay  so  near  to  each  other  that  they  might  be  con- 
veniently occupied  together. 

The  testator  having  these  lands,  and  these  only,  I  can  entertain 
little  doubt  that  he  thought  that  the  whole  formed  his  "  real  estate," 
and  that  he  intended  the  whole  to  be  sold  to  his  trustees,  subject 
to  and  chargeable  with  the  legacies.  There  is  nothing  in  the  first 
limitation  inconsistent  with  the   leasehold  being  included;  and 

(a)  18  Q.  B.  474. 
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when  the  testator  comes  afterwards  to  dispose  of  what  he  calls 
his  "  personal  estate,"  there  is  nothing  to  indicate  that  he  con- 
sidered his  leasehold  lands  to  be  included  in  his  personal  estate, 
or  in  the  slightest  degree  inconsistent  with  the  supposition  that  he 
believed  them  to  be  part  of  his  real  estate.  He  evidently  intended 
the  whole  of  his  property  to  be  converted  into  money,  and,  except  as 
part  of  the  "  real  estate,"  there  is  no  direction  to  sell  the  leasehold 
land.  Again,  having  directed  his  debts,  funeral  expenses,  and  the 
probate  of  his  will  to  be  paid  out  of  his  personal  estate,  "  if  the 
same  will  extend  so  far,"  he  directs  "  the  deficiency  to  be  paid  out 
of  the  rents,  issues,  and  profits  of  his  real  estate."  Is  this  more 
consistent  with  the  notion  that  the  leasehold  was  to  be  treated  as 
part  of  his  personal  or  as  part  of  his  real  estate  ?  If  as  part  of  the 
personal  estate,  there  could  hardly  have  been  any  deficiency ; 

*  173    and  if  there  had  been  any,  the  freehold,  *  by  itself,  charged 

exclusively  with  the  legacies,  would  have  been  a  very  poor 
resource. 

However  strong  the  inference  may  be,  from  circumstances  and 
from  the  general  scope  of  the  will,  of  the  intention  of  the  testator  to 
include  the  leasehold  as  part  of  his  real  estate ;  yet,  according 
to  the  rule  by  which  we  must  be  governed,  effect  cannot  be  given 
to  this  intention,  unless  there  be  specific  words  in  the  will  which 
clearly  show  that  the  leasehold  was  to  be  included  as  well  as  the 
freehold.  Mr.  Elmdey  fairly  admitted  that  although  leases  are 
chattels  real,  a  devise  by  a  testator  of  "  all  his  real  estate"  must, 
till  the  contrary  is  shown  by  other  words  in  the  will,  be  confined 
to  freehold  as  much  as  a  devise  of  "  all  his  lands  and  tenements." 
But  it  cannot  be  denied,  after  Addi%  v.  Clement^  (a)  Turner  v. 
Busier^  (6)  and  Lane  v.  The  Earl  of  Stanhope^  (c)  that  there  may 
be  such  words,  and  this  was  fully  conceded  by  Lord  Eldon,  in  his 
celebrated  judgment  in  Thompson  v.  Lady  Lawley.  (d) 

Now,  in  the  will  of  Thomas  Lindley,  I  find  specific  words  which 
to  my  mind  clearly  indicate  that  by  "  real  estate  "  he  meant  some- 
thing to  pass  beyond  his  fee-simple  land  :  viz.,  the  leasehold  prop- 
erty to  which  he  was  entitled  for  a  very  long  term.  After  the 
habendum  to  the  trustees  and  the  survivor  of  them  for  ever,  follow 
the  words,  "  or  otherwise,  according  to  the  several  and  respective 

(a)  2  P.  Wms.  459.  (c)  6  T.  R.  345. 

(6)  1  Bro.  C.  C.  79.  (d)  2  Bos.  &  Pul.  803. 
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natures  and  tenures  thereof."  Those  words  cannot  be  struck  out 
of  the  will.  They  are  not  insensible.  Some  force  must  be  given 
to  them.  In  my  opinion  they  clearly  intimate  that  the  testator 
considered  his  real  estate  not  to  be  homogeneous,  but  to  be  of 
difiei*ent  tenures  and  natures.  It  is  most  important  that 
these  last  substantives  •  are  in  the  plural,  as  thereby  the  *174 
argument  is  answered  that  he  had  in  contemplation  to  devise 
only  that  which,  in  strictness,  he  held  in  fee-simple,  and  that  he 
might  be  doubtful  whether  it  was  freehold  or  copyhold,  or  gaveL 
kind,  or  borough-English,  or  of  burgage  tenure.  An  illiterate  man 
might  be  puzzled  as  to  the  nature  and  tenure  of  his  interest  in  land 
which  he  was  entitled  to  enjoy  for  2,000  years,  minus  the  number 
of  years  which  have  elapsed  since  the  twentieth  year  of  the  reign 
of  Charles  II.  But  he  shows  that  beyond  his  fee-simple  land,  he 
held  other  land  of  a  different  nature  and  tenure.  This  could  only 
be  the  leasehold  property  in  question  ;  this  he  declares  to  be  part 
of  his  "  real  estate ; "  this  he  devises  to  the  trustees  to  be  sold; 
and  all  that  he  so  devises  he  charges  with  the  two  legacies. 

I  am  therefore  of  opinion  that  the  decree  of  the  Master  of  the 
Bolls  ought  to  be  reversed,  and  that  there  ought  to  be  a  declaration 
in  favour  of  the  appellant,  the  heir-at-law,  that  the  legacies  were 
charged  on  the  freehold  and  leasehold  lands  jointly. 

With  respect  to  costs,  the  decree  to  be  varied  by  allowing  the 
appellant  the  costs  of  making  out  and  proving  the  pedigree  as  heir- 
at-law.     . 


•BILL  V.  THE    SIERRA    NEVADA    LAKE  WATER    ♦177 
AND  MINING   COMPANY. 

1859.    December  14.    Before  the  Lords  Justices. 

A  company  was  formed  in  California  for  purposes  connected  with  land  in  that 
country,  but  nearly  all  the  shareholders  were  resident  in  England.  A  reso- 
lution was  passed  at  a  meeting  of  English  shareholders,  authorizing  the 
trustees  to  take  steps  for  increasing  the  preference  shares  to  an  extent  not 
allowed  by  the  existing  constitution  of  the  company.  It  appearing  that  there 
was  no  intention  to  create  preference  shares,  except  with  the  sanction  of  the 
Califomian  legislature :  Edd,  that  an  injunction  ought  not  to  be  granted  to 
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restrain  the  company  from  acting  on  the  resblation,  for  that  the  Court  will 
not  in  general  restrain  parties  from  applying  to  the  legislature,  whether  of 
this  or  of  a  foreign  country.* 

This  was  a  motion  by  the  defendants  to  discharge  an  order  of 
Vice-Chancellor  Stuart,  granting  an  injunction  to  restrain  the 
defendants  the  company  and  their  officers  from  increasing  or 
attempting  to  increase  the  number  of  class  A  shares  in  the  com- 
pany beyond  5000,  and  from  paying  or  authorizing  or  sanctioning 
the  payment  of  any  preferential  dividend  on  any  but  the  5000  shares, 
and  from  in  any  manner  acting  upon  or  carrying  into  effect  a  res- 
olution of  the  28th  of  October,  1859. 

The  company  was  incorporated  in  1854  by  an  Act  of  the  Cal- 
ifornian  legislature,  its  principal  object  being  the"  conveyance  of 
water  by  an  aqueduct  from  Truckey  Lake  to  Forest  City,  and  other 
places  in  California.  By  the  Act  of  incorporation  it  was  provided 
that  the  company  might,  whenever  it  was  desired  to  increase  or 
diminish  the  capital,  call  a  meeting  of  the  shareholders  by  a  notice 
signed  by  at  least  a  majority  of  the  trustees,  and  published  for  at 
least  four  weeks  in  some  newspaper  of  the  county  where  the  prin- 
cipal place  of  business  was  situate,  which  notice  was  to  specify  the 
object  of  the  meeting,  the  time  and  place  at  which  it  was  to  be 
held,  and  the  amount  to  which  it  was  proposed  to  increase  or 
diminish  the  capital,  and  a  vote  of  two-thirds  of  the  shareholders 
in  amount  was  to  be  necessary  to  authorize  such  increase. 

*  178        *  The   certificate   of   incorporation,  dated  the   24th   of 

August,  1854,  stated  the  objects  of  the  company,  and  pro- 
vided that  its  capital  should  be  2,000,000  dollars,  divided  into 
20,000  shares,  that  the  company  should  continue  for  fifty  years, 
unless  sooner  dissolved  under  the  provisions  of  the  law,  that  the 
number  of  trustees  should  be  in  the  first  instance  three,  and  that 
the  principal  place  of  business  should  be  at  Downieville  in  Sierra 
County,  California. 

The  shares  were  chiefly  taken  by  English  capitalists,  and  the 
company  took  an  office  in  Tokenhouse  Yard,  London,  where  its 
affairs  were  in  reality  principally  carried  on.  The  capital  was 
some  time  after  the  foundation  of  the  company  legally  diminished 
to  1,000,000  dollars  in  10,000  shares. 

«  See  Heathcote  v.  The  North  Staffordshire  Railway  Co.,  2  Mac.  &  G.  100, 
109,  note  (2),  and  cases  cited;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1620,  and  note  (1)  ; 
Kerr  Inj.  458 ;  Greenville  v.  Seymour,  7  C.  E.  Green  (N.  J.),  468. 
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By  ail  agreement  dated  the  17th  of  April,  1866,  made  between 
all  the  then  shareholders  in  the  company  it  was  agreed  that  the 
10,000  shares  should  be  divided  into  two  classes,  class  A  and  class 
G,  each  consisting  of  5000  shares,  and  that  the  owners  of  class  A 
shares  should  be  entitled  to  a  preferential  dividend  of  20Z.  per 
cent.,  and  that  when  the  profits  were  sufficient  to  pay  the  same 
dividend  to  the  C  sharelfolders,  the  surplus  should  be  divided 
equally. 

This  agreement  was  acted  upon.  Shortly  afterwards  by-laws 
were  made,  providing,  among  other  things,  for  the  election  by  the 
shareholders  of  a  committee  to  manage  the  business  in  London. 

In  June,  1857,  the  plaintiff  became  a  shareholder  in  the  company 
by  purchasing  thirty-five  of  the  class  C  shares. 

On  the  Ist  of  June,  1859,  at  a  meeting  of  the  company, 
*  a  resolution  was  passed  for  converting  800  C  shares  into  A    *  179 
shares.     The  plaintiff  filed  a  bill  for  an  injunction  to  pre- 
vent the  company  from  carrying  this  resolution  into  effect.     The  in- 
junction was  granted  in  the  same  month,  and  nothing  further  was 
done  upon  that  resolution. 

At  the  half-yearly  meeting  of  shareholders,  held  in  London  on 
the  28th  of  October,  1859,  the  following  resolution  was  passed :  — 

"  It  appearing  that  the  balance  of  outlay  to  Forest  City,  includ- 
ing the  Rudyard  Reservoir,  has  exceeded  the  original  estimate  of 
Mr.  Romayne  by  7000Z.,  to  which  the  five  extra  miles  of  canal 
and  branches  have  to  be  added,  besides  the  costs  of  the  Gampton- 
ville  Extension,  amounting  to  12,000/.,  and  that  the  conversion  of 
the  company's  G  shares  has  been  a  failure,  and  that  no  addition 
has  been  made  to  the  capital  to  cover  the  deficiency,  it  was  then 
resolved  that  the  directors  be  authorized  to  take  the  necessary 
steps  abroad  for  increasing  the  A  capital  by  a  sum  not  exceeding 
30,000/.,  so  as  to  perfect  the  works,  satisfy  the  shareholders  who 
are  wanting  shares  for  their  advances,  and  discharge  the  remain- 
ing obligations  of  the  company.'* 

The  bill  was  filed  by  the  plaintiff  on  behalf  of  himself  and  all 
the  other  shareholders  in  class  G.  except  such  of  them  as  were 
defendants ;  and  it  alleged  that  the  directors  intended  to  act  on 
the  resolution,  and  issue  new  preference  shares. 

The  plaintiff  moved  for  an  injunction.    From  the  affidavits  in 
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opposition  it  appeared  that  the  defendants  had  no  intention  of 

attempting  to  issue  new  preference  shares  merely  by  force  of  the 

resolution,  but  that  in  pursuance  of  it  instructions  had  been 

*  180    sent  out  to  take  *  steps  to  procure  an  Act  of  the  Californian 

legislature,  sanctioning  an  increase  of  the  number  of  A 
shares. 

The  Vice-Chancellor  granted  the  injunction  as  prayed,  and  the 
defendants  appealed. 

Mr.  Bacon  and  Mr.  Rodwelly  for  the  appellants.  —  We  submit 
that  the  Court  has  no  jurisdiction  to  nmke  such  an  order  as  has 
been  made  by  the  Vice-Chancellor,  the  company  being  a  foreign 
company  dealing  only  with  immovable  property  situate  abroad ; 
and  the  appearance  of  the  company,  though  it  would  waive  a  mere 
irregularity,  does  not  create  jurisdiction. 

[The  Lord  Justice  Turner.  —  Suppose  all  the  capital  to  have 
been  subscribed  here,  do  you  say  that  the  Court  would  not  have 
jurisdiction  to  prevent  the  application  of  it  to  purposes  not  author- 
ized by  the  constitution  of  the  company  ?] 

We  do  not  dispute  that  the  Court  might  do  that,  but  we  say 
that  this  is  a  company  constituted  according  to  foreign  law,  having 
its  principal  place  of  business  abroad,  and  formed  for  carrying 
out  an  undertaking  in  the  same  country,  and  that  the  Court  has 
no  jurisdiction  to  restrain  such  a  company  from  applying  to  the 
legislature  of  the  country  in  which  it  is  domiciled  for  a  variation 
in  the  terms  of  its  constitution.  This  is  like  a  bill  to  restrain  an 
application  to  Parliament  —  a  relief  which  this  Court  is  not  in  the 
habit  of  granting — and  there  is  no  diCFerence  in  principle  between 
the  ordinary  case  of  an  application  to  our  Parliament,  and  the  case 
of  an  application  to  the  Californian  legislature  on  behalf  of  a  com- 
pany oircumstanced  as  this  is.  The  case  is  very  like  Stevens  v. 
Sovih  Devon  Railway  Company,  (a) 

Mr.  Surrage  {Mr.  Malins  with  him,)  for  the  plaintiff.  — 

*  181    *  The  question  of  jurisdiction  is  settled  by  the  acquiescence 

of  the  company  in  the  former  injunction.     The  company  is 
for  all  practical  purposes  an  English  company.     The  governing 

(a)  13Beay.48. 
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body  is  here,  almost  all  the  shareholders  are  here,  and  almost  all 
the  important  business  of  the  company  is  transacted  here.  To 
increase  the  preferential  capital  is  a  step  not  «authorized  by  the  by- 
laws or  by  the  Act  of  incorporation. 

[The  Lord  Justice  Turner.  —  Could  not  the  Californian  legis- 
lature authorize  it  ?] 

If  it  does  so  we  must  submit;  we  shall  be  content  with  an 
injunction  restraining  the  company  from  increasing  the  A  capital 
without  legislative  sanction.  The  resolution  proceeds  on  the  foot- 
ing that  the  company  can  do  the  act  without  any  other  authority.  . 

Mr.  Bacoriy  in  reply.  —  The  evidence  plainly  shows  that  there  is 
not  and  was  not  when  the  bill  was  filed  any  intention  to  increase 
the  A  capital  without  first  obtaining  legal  powers  of  doing  so. 
An  injunction  might  be  granted  against  applying  the  common 
funds  for  that  purpose,  if  the  company  were  about  to  do  so,  and 
the  bill  were  properly  framed  ;  but  the  bill  makes  no  case  of  that 
nature,  nor  would  the  facts  support  such  a  case,  for  there  are  no 
such  funds,  and  the  expenses  can  only  be  met  by  a  subscription. 
The  relief  sought  is  simply  to  restrain  an  application  to  the  legis- 
lature, and  this  the  Court  will  not  do.  Ware  v.  Grand  Junction 
Waterworks  Company,  (a) 

The  Lord  Justice  Knight  Bruce.  —  The  domicil,  purpose,  and 
objects  of  the  Sierra  Nevada  Company  are  such  that  in  my  judg- 
ment the  Court  ought  not  to  act  against  the  defendants  for 
the  purpose  of  *  injunction  in  such  a  case  as  the  present,  at  ♦  182 
least  on  an  interlocutory  application.  I  think  that  the 
injunction  and  order  should  be  discharged,  and  the  costs  before  the 
Vice-chancellor  and  here  be  made  costs  in  the  cause. 

The  Lord  Justice  Turner.  —  On  the  opening  of  this  case  I 
thought  it  might  involve  questions  of  considerable  importance,  but 
after  having  heard  the  argument  I  do  not  think  that  it  does.  I  do 
not  consider  it  necessary  to  enter  into  the  question  of  jurisdiction 
or  into  the  question  as  to  the  power  of  the  shareholders  in  this 
country  to  direct  the  trustees  to  do  an  act  not  authorized  by  the 

(a)  2  R.  &  M}'1.  470. 
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powers  vested  in  the  trustees.  All  that  the  shareholders  here  pro- 
fessed to  authorize  to  be  done  is  that  the  directors  shall  take 
the  necessary  steps  for  increasing  the  A  capital  to  an  extent  not 
exceeding  30,000Z.  Now  the  necessary  steps  to  be  taken  must  be 
steps  to  be  taken  through  the  medium  of  the  legislature  of  Cali- 
fornia, or  through  the  medium  of  the  trustees  in  California.  It  is 
not  suggested  that  any  proceeding  by  the  trustees  in  California 
could  enable  the  act  to  be  done  which  is  sought  to  be  prohibited  ; 
indeed  the  plaintiff's  argument  is  that,  though  the  Act  of  the  Cali- 
fornian  legislature  gives  power  to  increase  the  capital,  it  does  not 
give  power  to  increase  it  for  the  benefit  of  one  class  of  shareholders 
at  the  expense  of  another.  His  case  is,  that  they  cannot  do  the 
act,  and  the  evidence  shows  that  they  do  not  intend  to  do  it  other- 
wise than  by  means  of  an  application  to  the  Californian  legislature. 
The  case  therefore  which  we  have  to  consider  is,  whether  there  is 
any  equity  upon  this  bill  to  restrain  the  trustees  from  applying  to 
the  Californian  legislature  to  enable  them  to  carry  out  what  has 
been  resolved  upon,  and  I  cannot  see  any. 

*  183        *  It  is  not  the  habit  of  this  Court  to  restrain  persons  from 

applying  to  the  legislature  of  this  country,  and  that  being 
so,  I  do  not  see  any  principle  which  can  justify  the  Court  in  inter- 
fering to  restrain  them  from  applying  to  the  legislature  of  a  foreign 
country.  It  is  said  that  they  ought  not  to  be  allowed  to  do  so  at 
the  expense  of  the  company.  I  agree  there  may  be  an  equity  to 
restrain  them  from  applying  the  funds  of  the  company  in  defraying 
the  expenses  of  the  intended  application,  but  there  is  no  such  case 
before  us.  If  the  plaintiff  meant  to  raise  this  question,  he  should 
have  amended  his  bill  when  he  found  that  the  intention  was  to 
apply  to  the  Californian  legislature,  and  sought  for  an  injunction 
to  restrain  the  trustees  from  such  an  application  of  the  funds.  I 
am  of  opinion  that  the  injunction  should  be  dissolved,  and  the 
costs  in  both  Courts  be  made  costs  in  the  cause. 
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JOHNSTONE  V.  THE  EARL  OP  HARROWBY. 
1859.    December  7,  14.    Before  the  Lord  Chancellor  Lord  Campbell. 

Legacj  given  nmpliciter  hj  a  codicil  to  a  legatee  to  whom  another  legacy  was 
given  by  a  prior  codicil,  held  to  be  cumulative  and  payable  out  of  the  same 
funda  and  upon  the  same  conditions,  including  exemption  from  legacy  duty.^ 

This  was  the  appeal  of  the  plaintiffs  from  the  decision  of  Vice- 
Chancellor  Sir  W.  P.  Wood,  upon  a  special  case.  The  hearing 
before  the  Vice-Chancellor  is  reported  in  Mr.  Johnson's  reports,  (a) 
The  facts  stated  upon  the  special  case  were  the  following :  — 
The  late  Lord  Dudley  Stuart,  shortly  after  the  execution  of  his 
will  bearing  date  the  26th  of  November,  1853,  by  a  codicil  thereto 
without  date  made  the  following  bequest :  — 

"  I  hereby  bequeath  out  of  my.  ready  money  in  my 
*  bankers'  hands,  money  invested  in  the  public  funds,  and  *  184 
other  my  personal  estate  not  consisting  of  an  estate,  in- 
terest, charge,  or  incumbrance  upon  lands  or  hereditaments 
within  the  meaning  of  the  statute  9  Geo.  2,  c.  36,  the  sum  of  600/. 
to  the  Literary  Association  of  the  Friends  of  Poland,  the  said  sum 
to  form  part  of  the  ordinary  funds  of  the  said  society,  and  to  be 
applied  accordingly  at  the  discretion  of  the  council  thereof." 

Tlie  testator  died  at  Stockholm  on  the  17th  of  November,  1854, 
haying  executed  a  second  codicil  to  his  will  bearing  date  the  day 
of  his  death,  whereby  he  made  the  following  bequest :  — 

"  I  give  and  bequeath  to  the  Literary  Association  of  the  Friends 
of  Poland  in  London  ther  sum  of  lOOOZ." 

The  testator's  estate  at  his  death  consisted  of  an  amount  of  pure 
personalty  more  than  sufficient  to  pay  his  debts  and  legacies,  includ- 
es) Page  425. 

»  See  1  Jarman  Wills  (8d  Eng.  ed.),  171-173 ;  Wilson  v.  O'Leary,  L.  R.  12 
£q.  525 ;  Russell  v.  Dickson,  1  Dr.  &  War.  138 ;  Warwick  v.  Hawkins,  5  Do 
G.  &  S.  481 ;  King  o.  Tootel,  25  Beav.  23 ;  Cator  v.  Cator,  14  Beav.  463 ;  Bur- 
rell  V,  Earl  of  Egremont,  7  Beay.  223 ;  Cresswell  v.  Cresswell,  L.  R.  6  £q.  69. 
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ing  the  above  bequests  to  the  Literary  Association  of  the  Friends 
of  Poland,  and  of  a  considerable  amount  of  money  on  mortgage 
and  other  mixed  personalty. 

The  questions  submitted  upon  the  special  case  for  the  consider- 
ation of  the  Court  were : — 

1.  Whether  the  legacy  of  lOOOZ.  given  by  the  second  codicil  was 
cumulative,  or  substitutional,  for  the  legacy  of  500Z.  bequeathed  by 
the  first  codicil. 

2.  If  the  legacy  of  lOOOZ.  was  cumulative,  whether  it  was  pay- 
able out  of  the  same  fund  as  the  legacy  of  600Z.  was  directed  to  be 
paid  out  of ;  or,  if  not,  then  out  of  what  funds,  and  in  what  pro- 
portion, and  to  what  amount  in  the  whole. 

*  185        *  The  plaintiffs  were  certain  members  of  the  council  of 

the  Literary  Association  of  the  Friends  of  Poland ;  the  de- 
fendants, the  executors  of  the  testator. 

The  answer  of  the  Vice-Chancellor  to  the  questions  was  that  the 
legacy  of  lOOOZ.  given  by  the  second  codicil  was  cumulative ;  but 
was  not  payable  out  of  the  fund  out  of  which  the  legacy  of  600/. 
was  directed  to  be  paid,  but  out  of  the  testator's  general  personal 
estate ;  and  that  it  must  therefore  abate  according  to  the  propor- 
tion that  the  mixed  bore  to  the  pure  personalty. 

A  third  question  not  submitted  expressly  by  the  special  case  was 
raised  in  the  course  of  the  argument  upon  the  appeal,  viz.,  whether, 
as  the  legacy  of  600Z.  was  expressly  given  by  the  first  codicil  clear 
of  legacy  duty,  the  second  legacy  was  also  exempt  from  legacy  duty. 
This  question  the  Lord  Chancellor  consented  also  to  hear  and 
determine,  all  parties  to  the  special  case  joining  in  a  request  that 
he  would  determine  it,  and  undertaking  to  amend  the  special  case 
so  as  expressly  to  embrace  the  question. 

Mr,  G.  M,  Giffard  and  Mr.  E.  BealeSy  for  the  plaintiff,  in  sup- 
port of  the  appeal.  —  There  cannot  be  a  doubt  that  the  bequest  of 
lOOOZ.  given  by  the  second  codicil  in  this  case  is  cumulative, 
though  given  simpliciter  without  any  words  of  addition.  The  rule 
upon  this  subject  is  well  expressed  by  Sir  John  Leach,  in  Hurst  v. 
Beachy  (a)  where,  speaking  of  the  presumption  against  the  inten- 
tion of  a  double  gift,  he  says :  "  The  Court  raises  this  presumption 

(a)  5  Madd.  851. 
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only  where  the  double  coincidence  occurs  of  the  same  motive,  and 
the  same  sum, in* both  instruments.  It  will  not  raise  it 
*  if  in  either  instrument  there  be  no  motive,  or  a  different  *  186 
motive,  expressed,  although  the  sums  be  the  same ;  nor  will 
it  raise  it  if  the  same  motive  be  expressed  in  both  instruments, 
and  the  sums  be  different.''  In  the  instruments  in  the  present 
case  no  motive  is  expressed,  and  the  gifts  differ  largely  in  amount. 
The  Court  will  not  hold  that  a  bequest  in  a  will  is  revoked  by  a 
codicil ;  unless  the  intention  to  revoke  is  perfectly  clear.  We  sub- 
mit fliat  the  second  legacy  is  payable  also  out  of  the  same  funds  as 
the  first.  Upon  that  point  the  Vice- Chancellor,  in  his  judgment, 
drew  a  distinction  between  cases  in  which  the  second  gift  has  been 
a  gift  simpliciter  and  those  in  which  it  has  been  accompanied  by 
express  words  of  cumulation  or  addition.  But  why  are  we  at  liberty 
to  infer  from  the  mere  omission  of  express  words  of  accretion,  that 
the  testator's  intention  expressed  as  to  the  first  legacy  does  not 
continue  as  regards  the  second  ?  It  has  been  more  than  once  held 
that  legacies  given  simpliciter  without  words  of  accretion  to  a 
prior  legacy,  and  legacies  given  expressly  in  addition  to  a  prior  leg- 
acy stand  on  precisely  the  same  footing.  Suisse  v.  Lord  Low- 
theTy  (a)  Lee  v.  Pain.  (6)  The  cases  relied  upon  by  the  Vice- 
Cbancellor  as  establishing  the  distinction  upon  which  he  went 
were  Leacroft  v.  Maynard^  (c)  Crowder  v.  Clowe8j(^d)  Bay  v. 
Croft,  (e)  But  in  Leacroft  v.  Maynard^  the  words  "  in  addition 
to  "  did  not  occur,  the  second  legacy  being  given  simpliciter^  and 
the  decision  was  that  the  second  legacy  was  payable  out  of  the 
same  fund  as  the  first.  That  is  clearly  therefore  an  authority  in 
our  favour,  and  we  submit  that  the  principle  upon  which  the 
decision  in  that  case  was  founded  also  governs  the  present;  viz., 
that  the  testator,  when  he  bequeathed  a  second  legacy  sim- 
pliciter to  the  same  *  society,  must  be  presumed  to  have  *  187 
intended  to  introduce  into  the  second  gift  the  condition  of 
payment  out  of  the  fund  designated  by  the  first  codicil.  In  Crow- 
der V.  Clowes^  (rf)  and  Day  v.  Croft^  (e)  the  words  "  in  addition  to  " 
were  no  doubt  used,  but  the  judgments  in  those  cases  afford  no 
ground  for  inferring  that  if  the  words  "  in  addition  to  "  had  not 
been  expressed,  the  Court  would  not  still  have  held  the  second 

(a)  2  Hare,  424.  (6)  4  Hare.  218. 

(c)  1  Ves..  Jr..  279 ;  S.  C.  3  Bro.  C.  C.  233. 

(d)  2  Ves.,  Jr.  449.  («)  4  Beav.  661. 
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gifts  to  have  been  in  addition  to  the  first,  and  attended  with  the 
same  incidents.  Independently  of  the  authorities  there  can  be  but 
little  doubt  that  what  the  testator  here  meant  was  to  increase  the 
legacy  first  given  by  the  total  amount  of  the  second  gift,  and  con- 
sequently that  it  should  be  raisable  out  of  the  same  funds,  which 
was  the  only  way  in  which  that  intention  could  be  effectuated. 
Without  calling  upon  the  Court  to  lay  down  an  abstract  rule,  that, 
wherever  a  second  legacy  is  given  to  a  legatee  it  is  to  be  attended 
with  the  same  incidents  as  the  first  bequest  to  him,  it  is  submitted 
that  there  is  an  intention  on  the  part  of  the  testator,  apparent  upon 
the  instruments  in  this  case,  that  the  1500/.,  the  aggregate  amount 
of  the  two  legacies,  is  to  be  raised  out  of  the  funds  indicated  in  the 
first  codicil.  If  that  intention  be  acted  upon  it  will  follow  of  course 
that  both  legacies  will  be  equally  free  from  legacy  duty,  that  being 
one  of  the  incidents  attached  by  the  first  codicil  to  the  legacy  of 
600Z.  The  point  has  also  been  more  than  once  so  ruled  by  author- 
ity. Cooper  V.  Day^  (a)  The  Earl  of  Shaftesbury  v.  The  Duke  of 
Marlborough,  (J) 

Mr,  Daniel  and  Mr.  Prendergastj  in  support  of  the  Vice-Chan- 
cellor's decision.  —  The  proposition  that  the  second  legacy  is  also 
free  from  legacy  duty  cannot  be  supported.  The  first  legacy 
*  188  *  is  a  demonstrative  legacy,  and  the  second  merely  a  gen- 
eral one.  Their  incidents  cannot  therefore  be  the  same. 
Suppose  the  first  legacy  had  been  of  "  500/.  out  of  my  stock  in  the 
funds,"  and  the  second  "  of  1000/.,"  and  the  testator  had  died  pos- 
sessed of  only  500/.  stock  in  the  funds,  but  leaving  other  assets 
amply  suflficient  to  provide  for  both  legacies  :  could  it  be  said  that 
the  second  gift  must  fail  because,  being  cumulative,  it  is  attended 
with  the  same  incidents  as  the  first  ?  The  fallacy  in  the  argument 
on  the  other  side  is  in  applying  to  a  legacy  held  to  be  cumulative 
by  implication  of  law  every  incident  that  has  been  held  to  apply  to 
legacies  cumulative  by  force  of  the  expressions  used  in  the  bequest. 
The  rules  applicable  to  the  two  descriptions  of  cumulative  bequests 
are  not  necessarily  the  same.  The  effect  of  the  words  "  in  addition 
to  "  is  for  instance  to  agglomerate  the  two  legacies  into  one  lump 
sum,  for  which  one  receipt  only  would  be  necessary  in  an  adminis- 
tration suit,  whereas  the  gift  of  a  second  legacy  simpliciter  without 
more  is  in  effect  a  bequest  of  a  second  distinct  legacy,  not  a  mere 

(a)  8  Meriv.  154.  (b)  7  Sim.  237. 
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enlargement  of  the  first,  and  in  respect  of  that  a  second  receipt 
would  be  required.  If  we  are  to  speculate  on  what  may  have  been 
the  testator's  intention,  the  probability  is  that  he  intended  to  give 
only  the  IQQOl. ;  and  that,  being  in  extremu  when  he  made  the 
second  codicil,  he  had  forgotten  the  first  bequest.  A  second  legacy, 
given  expressly  in  addition  to  a  prior  legacy,  means  something 
more  than  a  legacy  merely  cumulative  by  inference  of  law.  It  is 
submitted  that  the  decision  below  is  the  right  one,  and  that  the 
effect  of  a  different  decision  would  be  to  supersede  the  authorities 
upoh  the  subject,  and  to  attach  by  force  of  law  in  every  case  the 
same  incidents  to  legacies  simply  cumulative  as  those  which  have 
been  decided  to  belong  to  legacies  given  expressly  in  addition. 

•  Mr,  G.  M.  GKffardj  in  reply.  —  Where  a  legacy  given  *  189 
simpliciter  is  cumulative,  and  full  effect  can  be  given  to  the 
second  only  by  holding  it  to  be  subject  to  the  same  incidents  as  the 
first,  there,  the  necessary  inference  from  the  instruments  being  that 
the  testator's  intention  when  he  gave  the  first  legacy  continued  when 
he  gave  the  second,  the  irresistible  implication  is  that  the  second 
legacy  was  intended  to  be  subject  to  all  the  incidents  of  the  first. 

They  cited  also  Hooley  v.  Haiton,  (a)  Cookson  v.  Hancock,  (i) 
Mann  v.  Fuller ,  (c)  Rusiell  v.  Dixon,  (jt) 


Judgment  reserved. 


December  14. 


The  Lobd  Ghangellob.  —  Although  in  this  special  case  a  ques- 
tion is  put,  whether  the  legacy  of  lOOOZ.  given  by  the  second  cod- 
icil is  cumulative,  or  substitutional  for  the  legacy  of  600Z.  given  by 
the  first  codicil,  —  both  sides  now  very  properly  agree  that  it  is 
cumulative  which  it  clearly  is  according  to  the  intention  of  the 
testator  and  according  to  all  the  authorities. 

The  great  question  debated  before  me  was  '^  whether  the  legacy 
of  lOOOZ.  is  payable  out  of  the  same  fund  out  of  which  the  legacy 
of  500Z.  is  payable  ?  "  or,  in  other  words,  whether  the  precaution 

(a)  1  Bro.  C.  C.  390,  n. ;  8.  C.  2  Dick.  461. 
(6)  1  Keen,  817 ;  S.  C,  2  Myl.  &  Cr.  606. 
(c)  Kay,  624. 
(<Q  4  H.  L.  Cm.  293. 
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expressly  and  anxiously  taken  by  the  testator  in  the  first 

*  190    codicil  to  guard  against  *  the  Mortmain  Act,  so  that  the 

bequest  should  be  effectual,  is  sufficient  to  protect  tlie  second 
legacy  from  the  operation  of  that  Act. 

Upon  this  question,  after  great  consideration,  and  with  great 
reluctance,  I  differ  in  opinion  from  Yice-Ghancellor  Sir  W.  Page 
Wood. 

The  intention  of  the  testator,  I  think,  must  have  been  that  both 
legacies  should  be  subject  to  the  same  incidents.  When  he  made 
the  .first  codicil,  in  the  end  of  1853,  or  the  beginning  of  1854,  he 
was  well  aware  of  the  Mortmain  Act,  and  he  expressly  refers  to  it, 
with  the  view  that  the  charity  which  was  the  object  of  his  bounty 
should  have  the  full  benefit  of  the  legacy.  When  he  made  the  cod- 
icil of  the  17th  of  February,  1854,  leaving  an  additional  sum  to  the 
same  charity  nmpliciter^  as  he  must  have  been  still  aware  of  the 
Mortmain  Act,  he  could  not  mean  to  violate  its  provisions  and 
profess,  to  confer  a  further  benefit  on  the  charity  which  might  be 
almost  illusory.  Although  he  does  not  repeat  the  words,  he  most 
have  meant  that  the  lOOOZ.  '^  should  form  part  of  the  ordinary 
funds  of  the  said  society,  and  should  be  applied  accordingly  at  the 
discretion  of  the  council  thereof."  He  might  reasonably  suppose 
that  it  was  unnecessary  to  reiterate  these  directions,  as  the  500Z. 
and  the  lOOOZ.  of  necessity  were  to  form  one  fund ;  and  he  might 
reasonably  suppose  that  the  conjoint  fund  would  be  subject  to  the 
same  incidents. 

I  am  bound  to  say  that  the  authorities  appear  to  me  in  accord- 
ance with  this  intention.  Since  the  case  of  Leacroft  v.  May- 
nardy  (a)  decided  by  Lord  Thurlow,  the  rule  has  prevailed 

*  191    as  laid  down  by  Lord  Alvanlet,  M.  R.,  *  in  the  subsequent 

case  of  Crowder  v.  Clowes^  (A)  "  that  substituted  and  added 
legacies  shall  be  raised  out  of  the  same  fund  and  subject  to  the 
same  conditions."  Added  legacies  are  put  on  the  same  foot- 
ing as  substituted  legacies ;  and  the  test  proposed  is,  whether 
the  second  legacies  really  are  in  point  of  law  and  in  effect  substi* 
tpted  or  added,  —  not  whether  they  are  declared  to  be  so  by  the 
codicil  bequeathing  them. 

In  the  present  case  it  is  admitted  that  the  legacy  of  lOOOZ.  is  in 
point  of  law  and  in  effect  cumulative,  or  "  given  in  addition  to  the 

(a)  8  Bro.  C.  C.  238;  8.  C,  1  Yes.,  Jr.  279. 
(6)  2  Yes.,  Jr.  449. 
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legacy  of  500Z."  The  distinction  taken  between  this  case  and 
the  cases  relied  upon  by  the  appellants  is,  that  in  those  cases  the 
codicil  contains  the  words  "  in  addition  to  my  former  legacy,"  or 
words  equivalent ;  whereas  here  no  words  are  used  expressly  to 
connect  the  two  legacies.  During  the  argument,  the  counsel  for 
the  respondents  contended  that  if  in  the  second  codicil  the  tes- 
tator had  inserted  the  words  "  in  addition  to  the  sum  of  500/.," 
I  bequeath  to  the  society  the  sum  of  lOOOZ. ;  or,  without  the  words 
"  in  addition  to  the  sum  of  500Z."  he  had  said  "  I  bequeath  to  the 
society  the  further  sum  of  lOOOZ.,"  the  general  rule  would  have  pre- 
vailed, and  both  would  have  been  subject  to  the  same  incidents.  But 
the  law  declares  the  second  legacy  to  be  cumulative  —  or  added  to 
the  first  —  and  there  is  no  necessity  to  express  what  the  law  implies 
and  declares.  '^  Expressio  eorum  que  tacite  insunt  nil  operatur." 
The  respondent's  counsel  insisted  that  to  make  the  second  legacy 
subject  to  the  same  incidents  as  the  first,  it  is  necessary  that  the 
codicil  giving  the  second  legacy  should  have  some  words  evi- 
dencing the  intention  of  blending  the  two  funds.  But  here  the 
two  funds  must  evidently  be  blended  together,  as  they  go  to 
the  same  *  persons  and  for  the  same  purposes  ;  and  there  *  192 
could  hardly  be  a  necessity  to  express  an  intention  that 
what  is  known  to  be  inevitable  shall  come  to  pass. 

For  these  reasons,  which  do  not  require  an  analysis  of  the 
various  authorities  cited  at  the  bar,  I  am  of  opinion  that  the 
decree  of  the  Vice-Chancellor  on  this  point  must  be  reversed,  and 
that  there  must  be  a  declaration  that  the  legacy  of  1000/.  is 
payable  out  of  the  same  fund  out  of  which  the  legacy  of  500Z.  is 
payable. 

At  the  close  of  the  argument  a  question  was  stated  which  is  not 
raised  by  the  special  case,  whether  the  legacy  of  lOOOZ.  is,  like  the 
legacy  of  600Z.,  to  be  paid  without  deduction  for  the  legacy  duty ; 
and  both  parties  expressed  a  wish  that  I  should  give  my  opinion 
upon  this  question,  to  which  I  agreed,  the  case  being  amended  to 
embrace  it. 

Had  this  point  been  entirely  new  I  might  have  entertained  a 
doubt  about  it,  —  on  the  ground  that  the  deduction  or  non-deduc- 
tion of  the  legacy  duty  may  be  considered  referable  to  the  amount 
of  the  sum  bequeathed ;  as  allowing  the  legacy  duty  to  the  legatee 
is  in  effect  the  bequest  of  an  equivalent  sum,  plus  the  nominal 
amount  of  the  legacy.     But  in  the  Uarl  of  Shaftesbuty  v.  Ihike  of 
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Marlhorough,  (a)  it  was  decided  that,  where  fhere  has  been  a  sub- 
stitution, the  substituted  legacy  has  impliedly  the  incident  of 
being  free  from  legacy  duty  which  was  expressly  given  to  the 
original  legacy ;  and,  as  substituted  and  added  legacies  have  been 
hitherto  placed  in  this  respect  on  the  same  footing,  I  think  it 
better  to  make  no  distinction  between  them,  and  to  declare  that 
the  added  1000/.  legacy  is  payable  without  deduction  for  legacy 
duty. 


*  193  ♦  VENNING  v.  LOYD. 

1869.    Noyember  23,  24.     December  19.     Before  the  Lord  Chancellor  Lord 
Campbsll  and  the  Lords  Justices. 

A  policy  was  effected  with  an  assurance  company  carrying  on  business  both  in 
Edinburgh  and  London,  and  after  the  death  of  the  insured,  the  insurance 
money  was  claimed  on  the  one  hand  by  a  mortgagee  in  England,  and  on  the 
other  by  a  trustee  under  a  Scotch  sequestration.  The  trustee  raised  an  action 
of  **  count  and  reckoning"  in  the  Court  of  Session  in  Scotland,  and  the  mort- 
gagee instituted  a  suit  in  the  Court  of  Chancery  in  England,  each  of  them 
being  a  party  to  the  litigation  commenced  by  the  other.  An  order  was  made 
in  the  suit  for  payment  of  the  policy-moneys  into  Court,  without  prejudice  to 
letters  of  arrestment  which  had  issued  in  Scotland.  By  the  decree  in  the  suit 
an  account  was  directed  of  what  was  due  to  the  mortgagee  on  his  securities, 
and  he  was  declared  entitled  to  a  lien  on  the  policy-moneys  for  what  should 
be  so  found  due.  The  trustee  attended  before  the  chief  clerk  on  the  taking 
of  the  accounts,  and  on  further  consideration  the  moneys  in  Court  were 
ordered  to  be  paid  to  the  mortgagee.  Hdd^  on  appeals  by  the  trustee,  from 
the  interlocutory  order  and  decrees,  that  the  appeals  ought  to  be  dismissed, 
the  Lord  Chancellor  holding  that  the  appellant  had  acquiesced  in  the  decrees 
by  attending  before  the  chief  clerk,  and  the  Lords  Justices  holding  (dissenii- 
ente  the  Lord  Chancellor)  that  the  circumstance  of  the  action  in  Scotland 
haying  been  brought  to  an  issue  before  the  commencement  of  the  suit  in  this 
Court,  was  not  a  ground  for  refusing  to  make  the  order  and  decrees  under 
appeal.' 

(a)  7  Sim.  237. 

>  See  Story  Conf.  Laws  (7th  ed.),  §  610  a;  Goodall  v.  Marshall,  11  N.  H. 
99 ;  Bowne  v.  Joy,  9  John.  221 ;  Smith  v.  Lathrop,  44  Penn.  St.  326 ;  Hatch  v. 
Spofford,  22  Conn.  485;  Cox  v.  Mitchell,  7  C.  B.  N.  S.  55;  Scott  v.  Seymour, 
1  H.  &  C.  219;  Colt  v.  Partridge,  7  Met.  574;  Merrill  v.  New  England  Insur- 
ance Co.,  103  Mass.  249;  Wallace  v.  McConnell,  13  Peters,  136;  Whipple  v. 
Bobbins,  97  Mass.  107 ;  American  Bank  v.  Rollins,  99  Mass.  313. 
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This  case  came  before  the  Court  upon  two  separate  appeals  by 
the  two  defendants  to  the  suit,  from  an  order  made  before  decree 
for  payment  of  the  fund  in  dispute  into  Court,  from  the  decree  at 
the  hearing,  and  from  the  order  on  further  consideration  made  by 
Yice-Chancellor  Wood  in  the  cause. 

The  short  facts  are  extracted  from  the  judgment  of  the  Lord 

Justice  TUBNEB. 

Walter  Charles  Yenning,  the  plaintiff  in  the  suit,  was  and  had 
for  several  years  been  a  solicitor  carrying  on  business  in  London, 
in  partnership  with  Messrs.  Naylor  and  Robins.  For  some  years 
previous  to  the  24th  of  October,  1854,  the  plaintiff,  Walter  Charles 
Yenning,  from  time  to  time  made  advances  of  money  to  Robert 
Henderson  Robertson,  a  merchant,  also  carrying  on  business  in 
London,  and  Robert  Henderson  Robertson  also  from  time  to  time 
became  indebted  to  the  plaintiff's  firm  for  professional  business 
transacted  by  them  for  him. 

*  By  an  indenture  dated  the  7th  of  January  1861,  exe-  *  194 
cuted  in  this  country,  and  made  between  the  said  Robert 
Henderson  Robertson,  therein  described  as  of  Lothbury,  in  the 
city  of  London,  merchant,  of  the  one  part,  and  the  plaintiff  of  the 
other  part,  Robert  Henderson  Robertson  assigned  to  the  plaintiff  a 
policy  of  insurance  which  he  had  effected  in  the  Scottish  Widows' 
Fund  and  Life  Assurance  Society,  for  the  sum  of  5000Z.,  payable 
within  three  months  after  proof  of  his  death  ;  and  other  securities 
were  given  by  Robert  Henderson  Robertson  to  the  plaintiff,  as  to 
which  no  question  arose  in  the  suit. 

On  the  27th  of  January,  1851,  the  plaintiff  gave  notice  to  the 
insurance  office  of  the  assignment  to  him  of  the  50002.  policy. 
This  assignment,  although  absolute  on  the  face  of  it,  was  in  fact 
made  to  secure  to  the  plaintiff  the  amount  then  due  to  him ;  but 
before  the  24th  of  October,  1854,  the  security  had  been  extended 
by  subsequent  instruments,  all  of  which  were  also  executed  in 
England,  to  cover  the  plaintiff's  subsequent  advances,  and  also 
what  was  due  to  the  plaintiff's  firm  for  the  business  transacted  by 
them  on  Robertson's  account. 

The  Scottish  Widows'  Fund  and  Life  Assurance  Society,  in 
which  the  policy  for  50002.  was  effected,  was  an  ii^surance  office 
carrying  on  business  both  in  Edinburgh  and  London,  and  empow- 
ered by  Act  of  Parliament  to  sue  and  be  sued  in  the  names  of  its 
trustees,  in  all  Courts  in  any  part  of  the  United  Kingdom  or  else- 
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where.  Robert. Henderson  Robertson  had  formerly  carried  on 
some  business  in  Scotland,  and  on  the  24th  of  October,  1854,  his 
estate  was  sequestered  according  to  the  law  of  Scotland ;  and 
David  M'Gubbin,  an  accountant  at  Glasgow,  one  of  the  defendants 
in  the  suit,  was  appointed  trustee  of  the  Sequestered  estate. 
*196  *0n  the  22d  of  August,  1857,  Robert  Henderson 
Robertson  died ;  and  on  the  4th  of  September,  1857,  the 
defendant  David  M'Cubbin  raised  an  action  of  "  count  and  reckon- 
ing," in  the  Court  of  Session  in  Scotland,  against  the  plaintiff 
Walter  Charles  Venning,  in  effect,  for  an  account  of  the  estate  of 
Robertson  possessed  by  him,  and  of  his  dealings  therewith,  and 
payment  of  the  balance  which  might  be  due  from  him  on  the 
account.  In  this  action  the  defendant  M'Cubbin,  on  the  4th  of 
September,  1857,  laid  an  eiTreBtment  jurisdietionis  fundandcB  eaiMd 
on  the  moneys  assured  by  the  6000/.  policy  in  the  hands  of  the 
Scottish  Widows'  Fund  and  Life  Assurance  Society,  and  after- 
wards, on  the  7th  of  September,  1857,  he  laid  a  further  arrestment 
on  those  moneys  in  the  hands  of  the  assurance  society  until  secu- 
rity should  be  given  to  answer  his  claim  in  the  action. 

The  moneys  coming  due  upon  the  policy  having  been  thus 
arrested  in  the  Scotch  suit,  the  plaintiff  Walter  Charles  Venning 
appeared  in  that  suit,  and  a  condescendence  having  been  exhibited, 
he  put  in  his  answer  thereto,  but  before  putting  in  the  answer,  and 
on  the  2d  of  February,  1858,  he  filed  the  bill  in  this  suit  against 
the  trustees  of  the  assurance  society  and  David  M'Cubbin  ;  and  in 
his  answer  to  the  condescendence,  by  which  he  claimed  a  very 
large  balance  to  be  due  to  him,  he  stated  the  filing  of  his  bill,  and 
that  his  claim  had  been  thereby  brought  under  the  cognizance  of 
this  Court.  He  pleaded,  amongst  other  things,  that  he  was  not 
bound  to  account  except  according  to  the  law  and  practice  of  Eng- 
land ;  and  that  the  action  ought  to  be  sisted  until  the  issue  of  the 
proceedings  in  this  Court.  The  Scotch  suit  was  still  pending ;  but 
no  decree  or  sentence  had  yet  been  pronounced  on  it.  It  was 
stated  only  to  have  reached  the  stage  of  a  revised  condescend- 
ence. 

*  196        *  The  plaintiff,  by  his  bill  in  this  cause,  prayed  payment 

of  the  moneys  assured  by  the  policy,  and  the  defendant, 

M'Cubbin,  appeared  to  the  bill.     By  an  order  made  in  the  cause, 

bearing  date  the  21st  of  April,  1858,  and  which  was  made  upon  a 

motion  on  which  the  defendant  M'Cubbin  appeared,  it  was  ordered 
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tiiat  the  defendants,  the  trustees  of  the  assurance  company,  should 
pay  into  Court  53752.  6«.  10<2.,  the  balance  of  the  moneys  due 
upon  the  policy,  to  the  account  of  the  trustees,  subject  to  the  fur- 
ther order  of  the  Court,  but  that  such  payment  should  be  without 
prejudice  in  any  'manner  to  tlie  Scotch  letters  of  arrestment,  and 
the  execution  thereof,  and  it  was  ordered  that  the  moneys,  when  so 
paid  in,  should  not  be  paid  out  or  disposed  of  without  notice  to  the 
plaintiff,  and  to  the  defendant  M'Cubbin.  This  order  was  made 
upon  an  affidarit  of  the  plaintiff  which  contained,  amongst  others, 
the  following  paragraphs :  — 

Paragraph  '2,  "  I  acted  as  the  attorney  and  solicitor  of  Robert 
Henderson  Robertson  in  the  bill  in  this  cause  mentioned,  from 
the  year  1841,  down  to  a  short  time  preceding  the  date  of  his 
decease  in  1857 ;  during  the  whole  of  that  time  he  resided  with 
his  family  in  or  near  London." 

Paragraph  7,  "  The  said  policy  of  insurance  on  the  life  of  Robert 
Henderson  Robertson,  in  the  bill  in  this  cause  mentioned,  as  I 
have  been  informed  by  a  clerk  of  the  society  at  the  London  office, 
was  founded  upon  a  proposal  made  by  Robert  Henderson  Robertson 
to  the  office  in  London,  he  being  at  that  time  resident  in  London." 

Paragraph  15,  "  The  several  deeds,  memoranda,  and  agreements 
set  forth  in  the  bill  filed  in  this  cause,  and  which  were 
executed  by  Robert  Henderson  Robertson  *  in  my  favour,  •  197 
were  severally  prepared  and  executed  in  London,  and  are  in 
the  English  form,  and  all  the  dealings  and  transactions  between 
Robert  Henderson  Robertson  and  myself,  or  my  firm  of  Yenning, 
Naylor,  and  Robins,  were  had  in  London."  And  other  paragraphs 
in  which  he  said,  '^  The  transactions  and  dealings  between  me 
and  Robert  Henderson  Robertson,  and  between  him  and  my  firm, 
extend  over  about  sixteen  years  and  were  very  numerous;  the 
items  of  disbursements  in  the  cash  account  alone  amounting  to 
about  six  hundred  in  number,  and  very  many  memoranda  and 
vouchers  passed  between  me  and  my  firm  and  Robert  Henderson 
Robertson,  which  will  require  to  be  construed  according  to  English 
law;  and  amongst  other  items  of  account  are  very  voluminous 
bills  of  costs  of  my  firm  against  Robert  Henderson  Robertson, 
which  can  only  be  t^xed  so  far  as  the  same  are  now  liable  to  taxa- 
tion by  the  taxing  officers  of  the  Courts  of  Law  or  Equity  in 
England." 
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After  making  of  this  order,  and  on  the  8d  of  May,  1858,  the 
defendant  M'Gubbin  put  in  his  answer  in  this  suit,  in  which  he 
referred  to  an  affidavit  filed  in  this  cause  by  his  solicitor,  stating 
the  proceedings  in  Scotland,  and  also  stating  that  the  Scottish 
Widows'  Fund  and  Life  Assurance  Society  had  its  head  office  in 
the  city  of  Edinburgh,  i^nd  was  therefore  subject  to  the  jurisdiction 
of  the  Court  of  Session ;  that,  according  to  the  law  of  Scotland, 
the  society  and  the  trustees  of  the  society  were  judicially  prohibited 
by  the  arrestments  from  parting  with  the  possession  of  any  sums 
or  debts  due  by  them  to  Walter  Charles  Venning,  to  the  extent  of 
10,000Z.,  and  were  bound  to  retain  them  unless  Walter  Charles 
Venning  found  security  in  the  books  of  the  Court  of  Session,  that 
the  debts  or  sums  to  the  extent  of  10,000/.  should  be  made 
♦198  forthcoming  to  David  *  M'Cubbin  as  trustee  as  aforesaid, 
and  until  the  Court  of  Session  therein,  and  in  consideration 
of  the  security  being  found,  loose  and  discharge  the  arrestments 
against  the  plaintiff;  that  the  arrestments,  by  the  law  of  Scotland, 
gave  the  defendant  M'Cubbin,  as  trustee,  a  preference  before  other 
creditors  of  the  plaintiflF,  if  any  there  were,  to  the  extent  of  10,000/. 
over  the  debts  and  assets  belonging  or  due  to  him  in  the  hands  of 
the  Scottish  Widows'  Fund  and  Life  Assurance  Society ;  and  that 
they  further  entitled  him  (M'Cubbin),  as  soon  as  he  obtained 
judgment  in  the  Court  of  Session  suit  against  the  plaintiff,  to  apply 
to  the  Court  of  Session  in  the  form  of  a  summons  of  forthcoming, 
and  the  Court  would  under  such*  summons  ordain  the  assurance 
society  to  pay  to  the  defendant  M'Cubbin  the  sums  or  debts  in 
their  hands  due  or  belonging  to  the  plaintiff,  to  the  extent  of  the 
sum  found  due  in  the  suit  The  answer  further  stated,  that  the 
Court  of  Session  in  the  aforesaid  circumstances  was  a  competent 
and  proper  Court  to  try  the  question  of  debt  between  the  plaintiff 
and  the  defendant  M'Cubbin,  and  was  also  a  competent  Court  to 
fence  and  arrest  the  moneys  in  the  hands  of  the  Scottish  Widows' 
Fund  and  Life  Assurance  Society,  and  had  begun  the  exercise  of 
their  jurisdiction  to  try  the  question  of  debts,  and  had  attached 
the  sum  or  sums  due  umder  the  policies  to  the  aforesaid  effect, 
before  any  bill  in  Chancery  was  filed  by  the  said  plaintiff  to  compel 
the  Scottish  Widows'  Fund  and  Life  Assurance  Society  to  pay  over 
the  contents  of  the  policies  to  the  plaintiff. 

The  plaintiff  then  gave  notice  of  motion  for  a  decree,  and  on  the 
13th  of  December,  1858,  a  decree  was  made  in  the  presence  of  aU 
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parties,  directing  an  account  of  what  was  dne  to  the  plaintiff  on 
his  securities,  and  declaring  that  he  was  entitled  to  a  lien  on  the 
policy  moneys  for  the  amount  to  be  found  due. 

*  In  pursuance  of  this  decree  the  parties  went  before  the  *  199 
chief  clerk  of  the  Yice-Ghancellor  to  take  the  accounts.    It 

was  stated  at  the  bar  that  the  defendant  M'Cubbin,  in  the  first 
instance,  appeared  before  the  chief  clerk,  but  that  he  afterwards 
withdrew.  From  the  affidavits  which  were  before  the  chief  clerk 
it  appeared  that  the  plaintiff's  vouchers  and  documents,  by  which 
his  account  was  to  be  substantiated,  had  been  lodged  in  the  Court 
of  Session  in  Scotland,  according  to  the  practice  of  that  Court ; 
that  they  had  been  delivered  out  to  the  defendant  M'Gubbin  for  his 
examination,  and  were  not  returned  by  him  until  he  was  compelled 
to  return  them  by  process  issued,  or  threatened  to  be  issued,  against 
him ;  and  that,  after  they  were  so  returned,  he  obtained  an  inter- 
dict to  prevent  their  being  taken  out  of  Scotland,  and  resisted  suc- 
cessfully an  application  made  by  the  plaintiff  to  have  them  deliv- 
ered out  for  the  purpose  of  their  being  used  under  the  decree.  The 
defendant,  however,  failed  in  his  attempt  to  defeat  the  decree  as 
the  plaintiff  was  able  to  substantiate  his  account  by  secondary  evi- 
dence. The  chief  clerk  accordingly  made  a  certificate,  by  which 
he  found  that  the  amount  due  to  the  plaintiff  very  far  exceeded  the 
policy  moneys,  and  upon  this  certificate  the  Vice-Chancellor, 
by  an  order  on  further  consideration  bearing  date  the  8th  of  July, 
1859,  ordered  the  moneys  in  Coiftt  to  be  paid  to  the  plaintiff  in 
part  payment  of  what  was  found  due  to  him  by  the  certificate. 

From  this  order  and  from  the  decree  and  the  order  for  the  pay- 
ment of  the  money  into  Court  the  defendants,  the  trustees  of  the 
assurance  society,  and  the  defendant  M'Cubbin  presented  separate 
appeals. 

Sir  Hugh  Oaims  and  Mr.  Baggallay  appeared  for  the  defendant 
M'Gubbin. 

*  Mr.  Anderson  and  Mr.  Mawlison,  for  the  trustees  of  the  *  200 
assurance  company. 

Mr.  Bolt  and  Mr.  Roxburgh^  for  the  plaintiff.  —  The  nature  of 
the  arguments  appears  sufficiently  from  the  judgment. 
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The  following  anthoritieB  were  referred  to:  Elliott  v.  Lard 
Minto^  (a)  The  Catron  Company  y.  Maelareny  (&)  2%e  London  and 
North- Western  Railway  Company  v.  Lindsay^  (e)  Ostell  t.  Le- 
page^ (d)  Fennel  v.  iJoy,  (e)  Bushby  v.  Munday^  (jg)  Bunbury  v. 
Bunhury,  (A) 

Jadgment  reserved. 

December  19. 

The  Lord  Chancbllob.  —  If  the  appellant  M'Cubbin,  trustee  of 
the  sequestered  estate  of  Robertson,  had  appealed  against  the  YJo^- 
Chancellor's  decree  in  this  suit  dated  the  18th  of  December,  1858, 
as  soon  as  that  decree  was  pronounced,  I  am  strongly  inclined  to 
think  that  he  would  have  been  entitled  to  succeed. 

All  my  reasoning  proceeds  upon  the  supposition  (which  I  see  no 

reason  to  question)  that  the  Court  of  Chancery  in  England  and  the 

Court  of  Session  in  Scotland  had  a  common  and  equal  jurisdiction 

over  the  matter  in  dispute,  viz.,  Yenniug's  right  to  the  proceeds  of 

the  policy  '  which  Robertson,  the  bankrupt,  had  effected 

*  201    *  on  his  own  life.    Primd  faeie  this  policy  formed  part  of  the 

estate  of  Robertson,  to  be  divided  among  his  creditors : 
Yenning  alleged  that  the  policy,  which  was  in  his  possession,  had 
been  assigned  to  him  by  Robertson  as  a  security  for  a  debt,  and 
that  there  was  a  larger  sum  due  to  him  from  Robertson  than  the 
sum  recoverable  on  the  policy.  ^'Cubbin,  admitting  the  assign- 
ment, insisted  that  on  taking  the  accounts  between  Robertson's 
estate  and  Yenning  there  would  be  found  a  considerable  balance 
due  to  Robertson's  estate. 

Accordingly,  on  the  4th  of  September,  1867,  M'Cubbin  raised  an 
action  of  '^  count  and  reckoning  "  in  the  Court  of  Session  against 
Yenning,  in  which  that  Court  had  jurisdiction  to  inquire  into  all  the 
dealings  between  Yenning  and  Robertson,  including  the  assign- 
ment of  the  policy,  and  to  adjudge  to  Mr.  M'Cubbin  the  proceeds  of 
the  policy  and  any  balance  which  might  be  found  due  to  the  estate 
of  Robertson.  On  the  same  day  M'Cubbin  regularly  laid  an  arrest- 
ment yum(2i(;tioni8/un(2a9t(2cB  cauBd  on  the  5000Z.  insured  by  the 

(a)  6  Madd.  16.  (e)  3  De  G.,  M.  &  6.  126? 

(6)  6  H.  L.  Gas.  416.  (g)  6  Madd.  297. 

(c)  2  Macq.  184.  (K)  1  Beav.  318. 

(d)  5  De  G.  &  Sm.  95. 
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policy  in  the  hands  of  the  assurance  company,  whose  principal  estab- 
lishment was  in  Edinburgh,  and  on  the  7th  of  September,  1857,  he 
laid  a  farther  arrestment  on  the  same  fund,  which  in  the  usual 
course  of  law  ought  to  have  operated  as  a  security,  to  the  amount 
of  the  sum  arrested,  for  payment  of  the  sum  to  be  recovered  in  the 
action  of  ^^  count  and  reckoning.''  To  this  action  so  regularly  com- 
menced Yenning  appeared  as  defendant  in  the  Court  of  Session  ; 
and  ITCubbin,  the  pursuer,  by  his  condescendence,  stated  articu- 
lately and  fully  his  cause  of  action  and  the  various  facts  on  which 
his  claim  was  founded.  Yenning  answered  this  condescendence. 
There  was  eantsHcUio  litis;  the  Court  of  Session  was  seised  of  the 
suit,  and  if  it  had  been  regularly  prosecuted  to  judgment,  we 
must  *  suppose  that  complete  justice  would  have  been  done  *  202 
between  the  parties. 

But  on  the  2d  of  February,  1858,  Yenning  filed  his  bill  in  this  suit 
in  the  Court  of  Chancery  against  M'Cubbin  and  the  assurance  soci- 
ety, praying  payment  of  the  sum  due  on  the  policy.  M'Cubbin, 
being  duly  served  with  process,  appeared  to  this  suit  as  he  was 
bound  to  do.  By  an  order  made  in  the  cause,  dated  the  2l8t  of 
April,  1858,  it  was  ordered  that  the  assurance  company  should  pay 
into  Court  58757.  6s.  lOrf.,  the  money  due  upon  the  policy, "  subject 
to  the  further  order  of  the  Court,  but  that  such  payment  should  be 
without  prejudice  in  any  manner  to  the  Scotch  letters  of  arrest- 
ment and  the  execution  thereof,  and  it  was  ordered  that  the  money 
so  paid  in  should  not  be  paid  ouf  or  disposed  of  without  notice  to 
M'Cubbin." 

Hitherto  the  Court  of  Chancery  may  be  considered  as  intending 
only  to  secure  the  fund,  and  to  be  ancillary  to  the  Court  of  Session 
in  the  suit  there  depending  between  the  same  parties. 

But  after  this  order  M'Cubbin  put  in  his  answer  to  the  bill  in 
Chancery,  stating  all  the  facts  of  the  case  and  the  proceedings  in 
the  Court  of  Session,  with  a  view  that  the  proceedings  in  the  Court 
of  Chancery  should  be  stayed,  and  that  justice  might  be  done 
between  the  parties  in  the  Court  of  Session,  where  all  the  accounts 
and  documents  to  prove  the  case  of  M'Cubbin  were  deposited  and 
impounded.  Yenning,  however,  gave  notice  of  a  motion  for  a 
decree  in  the  Court  of  Chancery,  and  the  cause  coming  on  for  hear- 
ing on  the  13th  of  December,  1858,  a  decree  was  adversely  pro- 
nounced, directing  an  account  to  be  taken  of  what  was  due  to 
Yenning  from  Robertson,  and  declaring  that  Yenning  was  entitled 
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*  203    to  a  lien  on  the  *  policy  for  the  amount  to  be  found  due, 

with  the  intent  of  making  the  order,  which  was  afterwards 
made  on  the  9th  of  July,  1859,  by  which,  when  the  amount  due 
from  Robertson  to  Yenning  had  been  found  by  the  chief  clerk  to 
exceed  the  sum  due  on  the  policy,  the  money  which  had  been  paid 
into  Court,  and  which  was  tlie  subject  of  the  two  arrestments,  was 
ordered  to  be  paid  over  to  Venning. 

The  decree  of  the  18th  of  December,  1858,  appears  to  me  to  be 
erroneous ;  and,  had  there  been  an  immediate  appeal  against  it,  I 
think  that  it  ought  to  have  been  reversed.  As  I  said  before,  I  do 
not  question  the  jurisdiction  of  the  Court  of  Chancery  over  the 
subject-matter  of  the  suit;  I  consider  it  wholly  immaterial  that 
M'Cubbin  was  domiciled  in  Scotland,  and  whether  the  assurance 
company  is  to  be  considered  domiciled  in  Scotland  or  in  England, 
or  in  both  countries,  signifies  nothing.  But  the  Coprt  had  juris- 
diction to  stay  the  proceedings  in  Chancery,  on  reasonable  terms, 
till  the  Scotch  suit  should  be  determined  ;  and  in  my  opinion  ought 
to  have  done  so.  This  is  not  a  case  of  conflict  of  jurisdiction,  or 
depending  upon  the  comity  shown  to  each  other  by  the  tribunals 
of  different  States  according  to  the  law  of  nations.  This  case  was, 
I  think,  very  properly  likened  during  the  argument  to  similar 
suits  having  been  brought  in  England  in  the  Court  of  Exchequer, 
while  that  Court  still  possessed  equitable  jurisdiction,  and  in  the 
Court  of  Chancery.  A  suit  having  been  commenced  in  the  Court 
of  Exchequer,  if,  after  bill  and  answer,  a  suit  had  been  commenced 
in  the  Court  of  Chancery  exactly  for  the  same  cause,  I  conceive 
that  the  indecorous  spectacle  would  not  have  been  exhibited  of  the 
two  Courts  running  a  race  against  each  other,  and  that  the  Court 
of  Chancery  would  have  forborne  to  make  a  decree  in  the  very 
matter  on  which  the  Court  of  Exchequer  was  deliberating. 

*  204    In  the  present  *  case  there  was  no  clashing  between  the  law 

of  England  and  the  law  of  Scotland,  and  I  see  no  particular 
convenience  in  adjusting  the  balance  between  Yenning  and  Rob- 
ertson in  England  rather  than  in  Scotland.  On  the  contrary,  an 
interdict  had  been  regularly  granted  against  removing  from  Edin- 
burgh the  accounts  and  documents  by  which  the  balance  was  to  be 
ascertained.  The  slow  pace  at  which  the  Scotch  Court  was  said 
to  be  advancing,  cannot  gravely  be  assigned  as  a  reason  for  an- 
ticipating its  decision.  The  suit  in  the  Court  of  Session  was  not 
commenced  till  September,  1857,  and  little  more  than  a  year  had 
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elapsed  before  the  decree  finally  deciding  the  matter  in  dispute 
was  pronounced  by  the  Court  of  Chancery.  I  do  not  find  any 
laches  on  the  part  of  M'Cubbin  in  the  interval,  and  it  would  hardly 
have  been  said  in  the  Court  of  Chancery  of  former  times,  that  a 
Court  is  to  be  superseded  because  it  may  be  somewhat  tardy  in 
giving  final  judgment. 

At  the  bar  it  was  assumed  that  the  certificate  of  the  chief  clerk 
was  proof  that  M'Cubbin  had  no  merits,  and  that  he  was  vexa- 
tiously  attempting  to  prevent  Yenning  from  realizing  a  just  claim. 
But  the  propriety  of  the  decree  of  the  18th  of  December,  1868, 
cannot  be  supported  by  the  result  of  the  inquiry  made  under  it 
before  the  chief  clerk  in  London,  if  that  inquiry  ought  never  to 
have  been  directed. 

I  must  likewise  observe  that  this  decree  is  not  quite  consistent 
with  the  order  of  the  21st  September,  1858,  which  ordered  the 
money  to  be  brought  into  Court,  ^^  without  prejudice  in  any  manner 
to  the  Scotch  letters  of  arrestment  and  the  execution  thereof. " 
The  letters  of  arrestment  seem  to  be  rather  prejudiced  when  the 
money  arrested  is  paid  to  Yenning  as  his  property  imder  a 
decree  of  this  Court.  What  is  now  to  become  of  the  *  Scotch  *  206 
action  of  ^^  count  and  reckoning  "  ?  The  jurisdiction  of  the 
Court  of  Session  continues ;  and  if  there  should  be  a  decree  of 
that  Court,  ordering  Yenning  to  pay  the  6375/.  Gs.  lOd.  to  M'Cub- 
bin to  be  divided  among  the  creditors  of  Robertson,  how  is  this 
decree  to  be  enforced  ? 

To  avoid  such  an  unseemly  conflict,  I  think  that  on  the  13th  of 
December,  1868,  the  Yice-Chancellor,  Sir  William  Page  Wood, 
should  have  pronounced  an  order  similar  to  that  pronounced  by 
Yice-Chancellor  Sir  John  Leach,  in  Mllot  v.  Lord  Minto^  (a) 
^^  that  the  suit  should  stand  adjourned  till  the  determination  of  the 
suit  for  the  same  cause  depending  in  Scotland." 

Had  the  English  suit  been  first  commenced,  I  conceive  that  the 
Court  of  Session,  although  having  jurisdiction  over  the  subject- 
matter,  would  not  have  permitted  a  second  suit  to  proceed  there  ; 
and  it  would  appear  from  BusKhy  v.  Monday^  (6)  and  the  author- 
ities collected  in  the  case  of  The  Carron  Company  v.  Maclaren^  (c) 
that  although  the  Court  of  Chancery  cannot  act  directly  to  stop  a 
suit  improperly  prosecuted  in  another  country  to  determine  ques- 

(a)  6  Madd.  16.  (6)  6  Madd.  297.  (e)  6  H.  L.  Cm.  416. 
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tions  which  ought  to  be  adjudicated  upon  here,  it  will  stop  the 
prosecution  of  such  a  suit  by  granting  an  injunction,  to  operate 
indirectly  upon  the  person  who  so  attempts  to  prosecute  it.^ 

But,  although  for  these  reasons  I  disapprove  of  the  decree  direct- 
ing the  inquiry  before  the  chief  clerk,  and  declaring  Yenning  to 
have  a  lien  on  the  policy  to  the  extent  of  his  debt,  I  am  of  opinion 
that  this  appeal  ought  to  be  dismissed.    M'Cubbin,  instead 

*  206    of  immediately  appealing  *  against  it,  went  before  the  chief 

clerk  in  obedience  to  it,  and  although  there  be  some  con- 
flict as  to  what  there  passed,  he  certainly  did  not  appeal  till  after 
the  order  of  the  8th  of  July,  1859,  directing  the  money  to  be  paid 
oyer  to  Yenning,  and  after  that  order  had  been  acted  upon. 
Whether  or  not  he  gave  evidence  before  the  chief  clerk,  he  must 
be  considered  as  having  acquiesced  in  the  inquiry ;  and  the  inquiry 
having  taken  place,  if  not  with  his  sanction,  at  any  rate  without  the 
resistance  which  might  have  been  opposed  to  it,  and  the  result  of 
the  inquiry  turning  out  so  favourably  for  him,  I  think  he  cannot 
now  be  permitted  to  contend  that  the  inquiry  was  improper. 

Therefore,  of  the  decree  of  the  18th  of  December,  1858, 1  say 
"  fieri  non  debuit  factum  valet." 

I  felt  myself  bound  to  express  my  sentiments  respecting  it, 
although  I  concur  in  the  opinion  that  the  appeal  should  be  dis- 
missed ;  for,  with  the  most  sincere  respect  for  those  who  may 
take  a  different  view  of  the  subject,  I  apprehend  that  very  serious 
inconvenience  may  arise  from  the  notion  that,  if  a  siiit  is  com- 
menced and  is  in  the  course  of  prosecution  before  a  competent  tri- 
bunal to  determine  a  disputed  right,  another  suit  may  be  com- 
menced and  prosecuted  before  another  tribunal  of  co-ordinate 
jurisdiction  to  determinlTte  the  same  disputed  right,  although  the 
disputed  right  might  be  determined  before  either  tribunal  with 
equal  convenience." 

Upon  the  whole  I  am  of  opinion  that  both  appeals  should  be  dis- 
missed with  costs. 

>  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1626, 1627,  and  notes  and  cases ;  Dehon 
V.  Foster,  4  Allen,  550;  Marco  v.  Low,  55  Maine,  549;  Hope  v,  Carnegie,  L. 
R.  1  Ch.  Ap.  520;  Baillie  t;.  Baillie,  L.  R.  5  £q.  175;  Graham  v.  Maxwell,  1 
Mac.  &  G.  71,  note  (2)  ;  Pennell  v.  Roy,  3  De  G.,  M.  &  G.  125,  note  (2),  126, 
note  (1)  ;  Kerr  Inj.  154-160. 

■  See  Uhfelder  v.  Levy,  7  Cal.  607. 
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The  Lord  Justice  Enight  Bruce.  —  My  impression  is  in 
favour  of  the  course  taken  by  Vice-Chancelior  •Wood  *207 
throughout,  and  I  think  that,  at  whatever  time  an  appeal 
might  have  been  presented  in  this  case,  it  would  have  been  right 
to  dismiss  it.  As  matters  actually  stand,  I  think  both  the  appeals 
frivolous  as  well  as  groundless,  and  fit  only  to  be  dismissed  with 
costs. 

The  Lord  Justice  Turner,  after  recapitulating  the  facts  before 
stated,  proceeded :  — 

It  will  be  convenient  to  consider  these  orders  separately ;  and, 
first,  with  reference  to  the  order  for  payment  of  the  money  into 
Court.  With  all  respect  to  the  arguments  urged  at  the  bar  upon 
these  appeals  this  order  seems  to  me  to  have  been  quite  of  course. 
The  plaintifi*  having  appeared  in  the  suit  in  Scotland,  and  the 
defendant  M'Gubbin  having  appeared  in  this  suit,  both  the  Court 
in  Scotland  and  this  Court  had  complete  jurisdiction,  not  only 
over  the  moneys  assured  by  the  policy,  but  over  the  conflicting 
claims  of  the  parties  in  respect  of  those  moneys.  The  institution 
by  the  defendant  M'Cubbin  of  his  suit  in  Scotland  could  not  of 
itself  have  any  greater  effect  than  if  he  had  instituted  his  suit  in 
England,  and  if  he  had  done  so  he  could  not  have  prevented  the 
plaintiff  from  afterwards  instituting  this  suit.  One  of  several 
claimants  to  a  fund  cannot  monopolize  the  right  of  suit  in  respect 
of  it.  It  would  obviously  be  most  unjust  and  inconvenient  if  he 
could ;  for,  if  he  should  think  fit  to  disihiss  his  suit,  or  should  fail 
at  the  hearing,  there  could  be  no  decree  in  favour  of  the  other 
claimants,  and  the  time  which  had  been  occupied  in  his  suit  would 
be  lost  to  them.  Unless,  therefore,  the  arrestments  vary  the  case, 
the  order  as  it  seems  to  me  was  plainly  right,  and  the  arrestments 
cannot  vary  the  case,  for  the  rights  under  them  are  saved  by  the 
order.  To  hold  that  the  plaintiff  was  not  entitled  to  call  for  the 
payment  of  the  money  into  Court,  would  be  to  hold  that  he 
was  bound  to  leave  *  the  money  in  the  hands  of  the  trustees  *  208 
of  the  society,  which  certainly  he  was  not  bound  to  do,  if 
the  rights  of  the  defendants  were  reserved.  Whether  he  would 
have  been  bound  to. do  so  if  those  rights  had  not  been  reserved; 
and,  therefore,  whether  the  reservation  of  them  contained  in  the 
order  was  correct  or  not,  it  is  not  necessary  for  us  to  say.    The 
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reservation  is  one  of  which  the  defendant  M'Cubbin  cannot  com- 
plain, and  which  in  the  result  does  not  affect  the  other  appellants. 

Then  as  to  the  decree,  it  is  sufficient  I  think  to  say  that  if  the 
plaintiff  was,  as  for  the  reasons  already  given  I  think  he  was,  enti- 
tled to  institute  this  suit,  he  could  not  be  less  entitled  to  prosecute 
it ;  and  that  no  decree  could  have  been  made  more  favourable  to 
the  defendant  M'Cubbin,  as  the  order  made  on  payment  of  the 
money  into  Court  was  continued. 

Lastly,  as  to  the  order  on  further  consideration.  This  Court, 
having  possession  of  the  fund,  having  before  it  the  parties  claiming 
to  be  entitled  to  the  fund,  and  having  ascertained  the  rights  of 
those  parties  in  their  presence,  for  the  defendant  M'Cubbin, 
although  he  may  have  thought  proper  not  to  attend,  cannot  be 
allowed  to  say  that  he  was  not  present,  was  surely  entitled  if  not 
bound  to  dispose  of  the  fund  according  to  those  rights.  It  is  said 
that  the  suit  in  Scotland  was  first  instituted ;  but  if  that  suit  had 
been  in  England  the  pendency  of  it  could  not  have  prevented  the 
final  order  in  this  suit  from  being  pronounced,  and,  apart  from  any 
special  remedies  incident  to  the  proceedings  in  Scotland,  it  can- 
not surely  be  said  that  this  Court  ought  to  give  any  greater  effect 
to  proceedings  in  tiiat  country  than  would  be  due  to  the  same  pro- 
ceedings had  they  been  taken  in  this  country.  It  is  said,  how- 
ever, that  this  Court  ought  to  have  held  its  hand  upon  the 

*  209    ground  of  the  arrestments  which  had  been  laid  *  in  Scot- 

land, but  one  of  those  arrestments  had  been  already  satis- 
fied by  the  plaintiff  having  appeared  in  the  Scotch  suit,  and  the 
other  arrestment  was  for  security  to  answer  the  result  of  the  Scotch 
suit.  In  this  case,  however,  the  debt  arrested  was  validly  assigned 
according  to  the  law  of  this  country  upon  a  contract  entered  into 
here  between  parties  domiciled  here,  and  is  recoverable  according 
to  the  law  of  this  country ;  and  I  do  not  apprehend  that,  under 
such  circumstances,  this  Court  can  be  in  any  way  bound  to  super- 
sede its  own  law  in  favour  of  the  law  of  Scotland.  There  may 
possibly  be  cases  in  which,  even  under  such  circumstances,  this 
Court  would  impose  upon  the  party  suing  in  this  country  the  obli- 
gation of  giving  the  security  required  by  the  law  of  Scotland ;  but, 
if  this  can  be  done  at  all,  I  think  it  can  only  be  done  where  the 
justice  of  the  case  plainly  requires  it,  and,  looking  to  the  state  of 
the  account  between  these  parties,  I  see  no  foundation  for  requir- 
ing it  to  be  done  in  this  case. 
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With  reference  to  the  general  law  upon  this  subject  there  have 
been  some  cases  in  which  this  Court  has  refused  to  interfere  with 
proceedings  in  foreign  Courts  upon  the  ground  of  convenience, 
and  upon  the  same  ground  this  Court  might,  as  I  apprehend,  sus- 
pend its  decree  until  a  decision  had  been  come  to  in  a  foreign 
Court ;  but  if  we  look  at  this  case  with  reference  to  the  question  of 
convenience,  I  think  that  the  affidavit  to  which  I  have  referred 
abundantly  shows  that  the  convenience  is  in  favour  of  the  proceed- 
ings in  this  Court,  and  not  of  the  proceedings  in  the  Court  of 
Scotland.  The  case  of  the  Carron  Company,  which  was  referred 
to  on  the  part  of  the  appellants,  does  not  seem  to  me  to  have  any 
bearing  upon  the  question  before  us.  It  decides  no  more  than 
that  this  Court  ought  not  to  interfere  to  restrain  a  foreign  creditor 
from  proceeding  to  recover  his  debt  according  to  the  law  of 
his  own  country,  and  does  not  touch  the  *  question  whether  *  210 
the  foreign  creditor  could  prevent  a  creditor  here  from 
recovering  according  to  our  law,  which  is  what  the  appellant 
M'Cubbin  is  endeavouring  to  do.  It  was  suggested,  on  the  part 
of  this  appellant,  that  he  was  misled  by  the  order  upon  the  motion 
having  been  made  without  prejudice  to  the  arrestments,  and  hav- 
ing been  continued  by  the  decree ;  but  this  provision,  which  was 
very  properly  introduced  whilst  it  was  uncertain  whether  the  Court 
in  Scotland  or  this  Court  would  first  arrive  at  a  final  decision 
between  the  parties,  can  hardly  have  been  supposed  by  the  defend- 
ant M'Cubbin,  or  his  advisers,  to  be  otherwise  than  temporary 
merely,  more  especially  as  the  Court  by  the  decree  declared  the 
plaintifi''s  lien  and  directed  the  account  to  ascertain  what  was  due 
upon  it. 

I  have  entered  thus  fully  into  the  case  not  from  having  myself 
felt  any  difficulty  upon  the  points,  but  because  I  should  be  sorry 
that  the  Courts  in  Scotland  should  suppose  that  this  Court  would 
not  pay  all  proper  regard  to  their  orders  and  process.  This  Court 
will  not  fail  to  give  full  attention  to  proceedings  in  Scotland,  as 
the  Scotch  Courts  will  no  doubt  do  to  the  orders  and  proceedings 
of  this  Court. 

I  am  of  opinion  that  these  appeals  are  altogether  unfounded, 
and  ought  to  be  dismissed  with  costs. 
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♦211  •VAELO  V.  PADEN. 

1859.    December  6,  6,  17.    Before  the  Lord  Chancellor  Lord  Campbell. 

A  contingent  liability  under  a  covenant  executed  but  not  broken  by  a  testator  is 
a  debt  within  the  meaning  of  the  provision  for  payment  of  debts,  excepted 
from  the  operation  of  the  Thellusson  Act.^ 

A  testator  bequeathed  shares  in  a  newspaper  to  his  wife,  with  a  proviso,  that  if 
they  should  be  sold,  the  purchase-money  should  be  plaeed  in  the  funds,  and 
that  she  should  have  the  interest  for  her  life ;  but  should  she  not  sell  the 
shares,  then  whatsoever  sum  might  annually  accrue  from  them  above  2002. 
was  to  be  reserved  as  a  kind  of  sinking  fund  for  the  protection  of  the  shares : 
Hddf  that  a  large  fund  which  had  arisen  from  the  income  beyond  200f.  a 
year,  and  which  was  not  required  for  the  protection  of  the  shares,  formed 
capital,  and  that  the  widow  was  entitled  only  to  a  life-interest  therein. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls, 
as  to  the  validity  of  a  trust  for  accumulation  contained  in  the  will 
of  a  testator  named  James  Faden  (Quartermaster  of  the  Royal 
Marines),  dated  the  12th  of  August,  1828,  the  material  portions 
of  which  were  the  following :  — 

"  I  do  hereby  leave  and  bequeath  my  four  shares  in  the  Globe 
and  Traveller,  to  my  dearly  beloved  wife  Christiana  Adelaide 
Paden,  and  also  my  two  houses  in  Francis  Street,  Woolrich, 
together  with  the  furniture  in  the  one  I  dwell  in,  and  together 
with  the  books,  wine,  and  plate  which  I  may  possess.  The  execu- 
tion of  the  lease  of  the  two  houses  has  been  deferred  from  my  ill- 
health,  but  there  will  be  no  obstacle  to  her  execution  of  it,  and  I 
recommend  it  to  be  done  without  loss  of  time.  This  being  done, 
my  advice  is  to  part  with  the  house  I  reside  in  to  government/,  as 
a  residence  for  the  commandant,  or  otherwise  to  let  it  to  an 
artillery  officer  of  rank ;  with  that  view,  she  should  take  with  her 
into  the  adjoining  house  that  part  of  the  furniture  which  may  be 
suitable,  and  sell  the  remainder.  In  the  event  of  the  house  being 
let,  the  rent  is  to  go  to  her,  and,  in  the  event  of  its  being  sold,  the 
interest  of  the  money  arising  is  to  go  to  her ;  the  purchase-money 
to  be  placed  in  the  funds.    In  the  same  manner,  should  the  four 

>  See  Lewin  Trusts  (5th  Eng.  ed.),  75 ;  1  Jarman  Wills  (Sd  £ng.  ed.),  287. 
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shares  be  sold,  the  parchase-money  is  to  be  placed  in  the 
funds,  and  she  is  also  *to  have  the  interest  thereof  during  *212 
her  natural  life;  but,  should  she  not  sell  the  shares, what- 
ever sum  may  annually  accrue  from  them,  above  200/.,  is  to  be 
reserved  as  a  kind  of  sinking  fund  for  the  protection  of  those  four 
shares  in  the  Globe  newspaper.  At  her  decease,  the  whole  of  the 
property  arising  from  their  shares  or  from  the  sale,  as  also  that 
arising  from  both  houses  or  from  their  sale,  is  to  be  divided 
unequally  between  Miss  Marianne  Yarlo  and  Miss  Louisa  Yarlo, 
Miss  Marianne  Yarlo  receiving  one-third,  and  Miss  Louisa  Yarlo 
two-thirds;  and  upon  their  decease  it  is  to  be  divided  equally 
among  the  other  surviving  children  of  Captain  Yarlo." 

And  the  testator  appointed  Captain  Ceorge  Yarlo  and  Mr. 
Anthony  Gordon  trustees  for  carrying  his  will  into  effect. 

The  testator  died  without  issue  on  the  9th  September,  1828,  and 
his  will  was  proved  by  both  the  executors. 

The  testator,  at  his  death,  was  owner  of  the  four  shares  in  the 
Globe  and  Traveller  newspaper  referred  to  in  his  will.  The  Globe 
and  Traveller  newspaper  was,  at  that  time,  the  property  of  several 
proprietors,  and  was  divided  into  sixty-two  shares.  The  rights 
and  interests  of  the  several  proprietors  were  regulated  by  partner- 
ship articles  dated  the  25th  March,  1826,  of  which  the  material 
provisions  were  the  following :  — 

The  12th  article  provided  that  the  partners  would,  every  of 
them,  according  to  their  respective  shares  and  interests  for  the 
time  being  in  the  partnership  property,  contribute,  in  due  time 
their  due  shares  or  proportions  of  and  to  all  payments,  fines  and 
costs,  losses,  damages,  charges,  and  expenses  which  might  be 
incurred  by  the  partnership  or  by  any  of  the  copartners  in  the 
conduct  or  management  of  the  said  newspaper,  or  any  article, 
matter,  or  thing  therein  contained,  or  by  or  in  consequence 
of  any  bond  or  bonds  given  and  to  be  given,  for  *  the  due  *  218 
and  regular  payments  of  the  stamps  required  for  the  law- 
ful sale  of  the  newspaper,  and  for  the  duty  on  advertisements,  or 
otherwise  howsoever. 

The  15th  p]^ovided,  that  if,  upon  the  settlement  of  the  accounts 
at  the  first  weekly  meeting  in  every  month,  there  should  remain  a 
balance  of  profit  above  500Z.  (which  was  to  be  retained  as  a  cap- 
ital), it  should  be  divided  among  the  partners  according  to  their 
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shares  and  interests  therein ;  and  also,  that  if  at  any  first  weekly 
meeeting  in  every  month,  or  other  meeting,  the  balance  on  such 
monthly  or  other  account,  or  settlement,  should  discover  a  loss  to  the 
concern  arising  from  fine  or  otherwise ;  then,  as  often  as  it  should  so 
happen,  such  loss  should  be  immediately  answered  and  made  good  by 
the  partners  according  to  their  several  and  respective  shares, 
rights,  and  interests  therein  ;  and  that,  if,  at  any  weekly,  monthly, 
or  Special  meeting  a  call  should  be  made  on  the  partners  for  an 
advance  to  carry  on  the  business,  and  if  any  of  the  partners  should 
neglect  to  answer  or  make  good  his  share  and  proportion  of  such 
loss,  for  the  space  of  one  calendar  month  next  after  the  settlement 
of  any  account  by  which  the  amount  of  such  loss  should  be  ascer- 
tained, the  other  partners  were  to  be  at  liberty  to  sell  the  shares 
of  the  defaulters. 

The  16th  article  provided,  that,  upon  the  death  of  any  of  the 
copartners,  there  should  be  no  other  right  or  benefit  of  survivor- 
ship than  such  right  of  pre-emption  as  next  thereinafter  mentioned, 
and  that  no  other  advantage  on  that  event  should  be  taken  by  the 
surviving  partners  or  by  any  of  them ;  but  that  the  interest  of  the 
deceased  partner  should  vest  in  and  devolve  upon  his  personal 
representatives  or  any  other  person  or  persons  to  whom  he  should 

bequeath  such  interest;  provided  that  his  executors  or 
*214    administrators  or  legatees   should,  within  *one  calendar 

month  next  after  his  decease,  render  themselves  subject  and 
liable  to  the  performance  of  the  agreements,  covenants,  and  liabili- 
ties to  which^  the  then  surviving  partners  might  be  then  subject  in 
respect  of  the  said  joint  concern ;  and  should,  if  thereto  required, 
enter  into  and  execute  a  deed  or  deeds  at  his  or  their  expense, 
containing  covenants  with  the  other  partner  or  partners  for  the 
time  being,  to  observe,  perform,  fulfil,  and  keep  such  clauses, 
agreements,  covenants,  matters,  and  things,  rules,  orders,  and  reso- 
lutions as  should  be  then  subsisting  and  in  force  with  respect  to 
the  said  partnership  concerns. 

The  17th  article  provided,  that,  in  case  the  representatives  of  a 
deceased  partner  should  refuse  or  neglect  to  comply  with  the  con- 
ditions last  mentioned,  or  if  any  of  the  said  partners  for  the  time 
being  should  be  desirous  of  selling  and  disposing  of  their  shares, 
the  other  partners,  or  any  ouq  or  more  of  them,  should  have  the 
preference  and  right  of  pre-emption  of  the  shares  of  the  deceased 
or  selling  and  retiring  partner,  at  the  price  at  which  such  share  or 
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shares  should  have  been  last  valued  at  the  then  last  first  weekly 
meeting,  or  at  the  last  valuation  thereof. 

On  the  death  of  the  testator,  the  executors  were  requested  by  the 
widow  not  to  sell  the  shares,  and  they  accordingly  retained  them 
in  manner  provided  by  the  partnership  articles. 

The  annual  sum  of  200/.  was  duly  paid  to  the  testator's  widow, 
out  of  the  dividends  arising  from  the  shares,  so  long  as  they  were 
sufficient  for  that  purpose,  and  a  considerable  accumulation  had 
been  made  from  the  surplus  income  which  from  time  to  time  had 
been  converted  and  accumulated  by  the  executors  for  the  purpose 
of  forming  the  sinking  fund  directed  by  the  wilL 

At  the  expiration  of  twenty-one  years  from  the  death  •of  *  216 
the  testator  (viz.,  on  the  9th  September,  1849),  the  accumu- 
lations amounted  to  5059Z.  12«.  9(2.  3/.  per  cent  consolidated  bank 
annuities,  and  since  that  time  the  fund  had  been  increased  by  a 
farther  sum  of  14792.  3^.  lOd.  like  annuities ;  so^that,  in  January, 
1858,  the  whole  fund  arising  from  the  accumulations  amounted  to 
65887.  169.  Id.  like  annuities. 

The  shares,  since  the  death  of  the  testator,  had  become  depre- 
ciated in  value,  and  the  dividends,  in  June,  1847,  became  insufficient 
to  pay  the  annual  sum  of  200?.  a  year  to  the  widow,  and  continued 
to  be  insufficient  till  June,  1854.  During  the  intermediate  time 
the  200/.  a  year  was  made  up  out  of  the  income  of  the  accumulated 
fund. 

In  1858,  questions  arose  between  the  plaintiff  and  defendants 
as  to  the  construction  of  the  will,  the  plaintiff  insisting  that  the 
direction  in  the  will  for  the  accumulation  of  the  surplus  was 
within  the  provisions  of  39  &  40  Geo.  3,  c.  98  (the  Thellusson  Act), 
and  that  the  accumulation,  therefore,  ceased  to  be  lawful  at  the  end 
of  twenty-one  years  from  the  testator's  death.  She  claimed  to  be 
entitled  to  all  accumulations  as  well  before  as  since  the  expiration 
of  such  twenty-one  year^,  and  to  all  the  future  dividends  upon  the 
four  shares. 

The  defendants,  the  legatees  in  remainder,  contended  that  the 
direc\;ion  for  accumulation  was  within  the  exception  con- 
tained in  the  second  section  of  the  statute  (a)  as  *  to    *  216 

(a)  Sect.  2  of  the  Thellusson  Act,  39  &  40  Geo.  3,  c.  98,  enacts,  *'  that  noth- 
ing in  this  Act  contained  shall  extend  to  any  provision  for  payment  of  debts  of 
any  grantor,  settlor,  or  devisor,  or  other  person  or  persons :  or  to  any  provision 
for  raising  portions  for  any  child  or  children  of  any  grantor,  settlor,  or  devisor, 
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debts,  and  that  the  accumulation  of  the  surplus  dividends  of  tiie 
four  shares,  after  payment  of  the  2001.  to  the  testator's  widow, 
ought  to  be  accumulated  during  the  widow's  life,  and  that  on  her 
death  the  shares  and  the  accumulated  fund,  or  the  latter  and  the 
income  arising  from  the  four  shares,  or  the  income  arising  from  tlie 
shares,  and  from  the  accumulated  fund,  would  belong  to  them. 
The  defendant  Rose  Faden,  the  sole  survivor  of  the  testator's  next 
of  kin  at  his  death,  contended  that  the  provision  for  accumulation 
was  void  beyond  twenty-one  years ;  that  the  accumulations  since 
that  time,  and  the  future  surplus  dividends  during  the  life  of  the 
widow,  upon  the  shares  after  payment  of  the  2002.  a  year  were 
undisposed  of  by  the  testator's  will.  The  defendant,  the  widow, 
claimed  a  right  to  share  in  the  undisposed-of  property,  if  this  con- 
struction should  be  deemed  correct. 

The  bill  was  filed  by  Captain  George  Varlo,  the  executor,  the 
defendants  being  G.  A.  Faden,  the  testator's  widow,  Marianne 
Strangways,  widow  (formerly  Marianne  Varlo),  Charlotte  Louisa 
Bayles,  widow  (formerly  Charlotte  Louisa  Varlo,  in  the  will  called 
Louisa  Varlo),  Henry  Varlo,  the  only  surviving  child  of  Captain 
George  Varlo  and  Rose  Faden*  It  prayed  that  the  rights  and  in- 
terests of  the  parties  in  the  four  shares,  and  in  t^e  accumulations 
and  the  dividends  and  proceeds  thereof  under  the  will  of  the  tes- 
tator might  be  declared,  and  that  the  trusts  of  the  will,  so  far  as 
they  related  to  the  shares,  accumulations,  dividends,  and  proceeds 
might  be  carried  into  execution  under  the  direction  of  the  Court. 

The  cause  came  on  to  be  heard  on  motion  for  decree,  before  the 

Master  of  the  Bolls ;  and  by  the  decree  then  made,  dated  14th  July, 

1859,  it  was  declared  (among  other  things)  that  the  trusts 

♦  217    for  accumulation  directed  by  *  the  will  of  James  Faden,  of 

the  income  of  the  dividends  of  the  four  shares  in  the  Globe 
and  Traveller  newspaper,  was  valid  until  the  time  of  the  sale  thereof 
directed  by  the  decree ;  that  the  defendaftt,  the  testator's  widow 
was  entitled  to  call  for  a  sale  of  such  four  shares,  and  that  the 
accumulations  which  had  arisen  from  the  profits  of  the  said  four 
shares  passed  under  the  trusts  of  the  testator's  will  to  the  defend* 
ants  Marianne  Strangways,  Charlotte  Louisa  Bayles,  and  Henry 

or  any  child  or  children  of  any  person  taking  any  interest  under  such  eonvej- 
ance,  settlement,  or  devise ;  or  to  any  direction  touching  the  produce  of  timber 
or  wood  upon  any  lands  or  tenements ;  but  that  all  such  provisions  and  direc- 
tions shall  and  may  be  made  and  given,  as  if  this  Act  had  not  passed.*' 
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Yarlo,  snbject  to  the  life-interest  therein  of  the  testator's  widow, 
and  to  the  liabilities  in  respect  of  the  four  shares,  and  also  to  the 
paTment  of  the  taxed  costs,  charges,  and  expenses  of  the  suit.  And 
it  was  thereby  further  declared  that  the  appellant,  the  testator's 
widow,  was  entitled  during  her  life  to  the  dividends  and  income 
thenceforth  to  arise  from  the  accumulated  fund,  and  from  the  pro- 
ceeds of  the  four  shares,  subject  to  the  costs  and  liabilities  before 
mentioned,  and  it  was  ordered  that  the  costs  of  all  parties  taxed, 
as  between  solicitor  and  client,  should  be  paid  out  of  the  whole 
fund  which  had  arisen  from  the  accumulation  of  the  dividends  of 
the  four  shares. 

The  case  is  reported  in  the  27th  Volume  of  Mr.  Beavan's 
Beports.  (a) 

From  this  decree,  except  so  far  as  it  declared  the  testator's 
widow  entitled  to  call  for  a  sale  of  the  shares,  she  appealed. 

Mr.  Loyd  and  Mr,  E.  F,  Smithy  for  the  widow,  in  support  of  the 
appeal.  —  The  accumulation  directed  by  the  testator  of  the 
surplus  *  dividends  of  the  shares  is  not  within  the  exception  *  218 
of  the  second  section  of  the  Thellusson  Act,  and  is  therefore 
void  so  far  as  it  extends  beyond  twenty-one  years  from  the  testa- 
tor's death.  In  the  first  place,  the  object  for  which  it  is  directed, 
viz.,  to  create  a  sinking  fund  for  the  protection  of  the  shares, 
cannot  be  considered  as  the  payment  of  a  debt  at  all.  It  is  not 
properly  a  debt  either  of  the  testator  or  of  any  other  person.  Next, 
if  it  is  to  be  considered  a  debt,  it  is  not  a  debt  existing  at  the  date 
of  the  will  or  at  the  death  of  the  testator,  but  a  future  or  con- 
tingent debt,  which  possibly  might  never  come  into  existence 
within  a  life  or  lives  in  being  and  twenty-one  years  afterwards. 
It  is  admitted  that  ever  since  the  date  of  the  will  there  has  always 
been  a  balance  of  profit  upon  the  shares  over  and  above  the  500Z. 
which  was  to  be  retained  pursuant  to  the  15th  article  of  the  part- 
nership deed,  which  has  been  divided  amongst  the  shareholders. 
No  debt  or  liability,  therefore,  has  as  yet  ever  arisen  in  respect  of 
the  shares  under  the  deed,  either  against  the  testator's  estate  or 
"  any  person  or  persons  "  whatsoever,  and  there  is  no  reason  why 
this  state  of  things  should  not  continue  indefinitely.  To  hold  a 
liability  of  so  uncertain  and  indefinite  a  character  to  be  within  the 
exception  of  the  statute  would  be  at  once  to  let  in  the  evil  intended 

(a)  Page  255. 
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to  be  avoided  by  the  statute,  and  would  enable  testators,  under  the 
pretence  of  providing  for  the  payment  of  future  and  uncertain  debts 
or  liabilities,  to  evade  the  provisions  of  the  Act.  It  is  submitted 
that  the  debts  contemplated  in  the  second  section  of  the  statute  are 
debts  existing  at  the  date  of  the  will  or  at  the  death  of  the  testator, 
and  not  future  or  contingent  debts.  Barrington  v.  Liddell.  (a)  It 
was  not  the  intention  of  the  legislature  to  except  out  of  the 

*  219    provisions  of  the  *  Act  all  directions  in  the  wills  of  testar 

tors  for  payment  of  debts  other  than  those  which  should  be  in 
existence  at  the  testator's  death.  Assuming,  then,  the  accumu* 
lation  of  surplus  dividends,  which  accrued  on  the  four  shares  sub- 
sequently to  the  expiration  of  twenty-one  years  from  the  death  of 
the  testator,  to  be  void,  it  is  submitted  that  upon  the  true  construc- 
tion of  the  will,  these  belong  to  the  testator's  widow  absolutely. 
The  Courts  from  the  earliest  times  have  regarded  with  jealousy 
executory  gifts  of  personal  estate,  and  have  held  that,  where  the 
terms  of  tlie  gift  are  in  the  first  instance  sufficiejit  to-  pass  an 
absolute  interest  to  the  donee,  that  interest  cannot  be  defeated 
except  by  a  gift  over  in  the  clearest  terms,  and  of  a  character 
which  the  law  allows.  Skey  v.  Barnes^  (6)  Kampf  v.  Jonen^  (<?) 
Carver  v.  Bowles^  (d)  and  Ring  v.  Hardvnck.  (e)  Here  the  terms 
of  the  gift  in  the  first  instance,  of  the  shares,  to  the  widow  convey 
just  as  absolute  an  interest  in  them  as  that  which  is  bequeathed  in 
the  minor  articles  enumerated  in  the  gift,  and  which  are  not  after- 
wards given  over ;  and  no  part  of  the  absolute  gift  thus  expressed 
is  given  over  till  the  widow's  decease,  when  the  shares  themselves 
or  their  proceeds  are  bequeathed  to  the  defendants.  The  whole  of 
the  accumulations  of  the  surplus  dividends  of  the  shares,  whether 
within  or  beyond  the  lawful  period,  which  have  not  been  nor  are 
required  for  the  protection  of  the  shares,  belong  to  the  testator's 
widow.  The  gift  over  here  is  contingent  on  the  legatees  in  re- 
mainder surviving  the  widow,  and  is  afterwards  contingent  on  other 
children  of  Captain  Varlo  surviving  those  legatees.  It  is  submitted 
that  the  gift  of  the  shares  being  in  the  first  instance  an  absolute 

gift  to  the  widow,  will  remain  so,  should  the  subsequent  in- 

*  220    terests  *  not  arise.     Lady  Langdale  v.  Briggs,  (jg')    Gos- 

(a)  2  De  G..  M.  &  G.  480.  (d)  2  R.  &  Myl.  301. 

(b)  3  Meriv.  335.  («)  2  Beav.  3.52. 

(c)  2  Keen.  766.  (g)  26  Law  J.  N.  S.,  Ch.  27. 
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linff  y.  Gosling,  (a)  Finally,  we  contend  that  the  costs  of  suit 
should  have  been  ordered  to  be  paid  out  of  the  amount  of  accumu- 
lations within  the  lawful  period.    Syre  v.  Marsden.  (fc) 

Mr.  Follett  and  Mr.  Dart^  for  a  child  of  Captain  Varlo,  in  sup- 
port of  the  decree  at  the  Rolls.  —  The  statute,  being  in  restric- 
tion of  common-law  rights,  must  be  construed  strictly  as  to  the 
prohibitory,  and  liberally  as  to  the  excepting,  clause.  Tench  v. 
Cheese.  (<r)  Had  the  provision  been  for  payment  of  the  debts  of  a 
stranger,  the  accumulation  must  have  been  held  good  as  within 
the  exception  in  the  second  clause  of  the  Act.  Barrington  v. 
Liddell.  (rf)  The  provision  here  for  accumulation  is  to  meet  liar 
bilities  which  might  arise  in  respect  of  the  shares  under  the  deed 
of  2oth  of  March,  1826,  and  to  prevent  them  from  being  sold  or 
forfeited  under  the  provisions  of  that  deed.  The  testator,  by  sign- 
ing this  deed,  has  made  himself  liable  under  a  covenant  to  con- 
tribute ratably  to  the  expenses  of,  and  to  make  good  the  losses 
incurred  in,  the  concern.  The  obligation  arising  under  that  cov- 
enant was  a  liability  existing  at  the  date  of  the  testator's  will, 
though  it  might  not  become  an  actual  debt  till  after  the  death  of 
the  testator.  It  was,  however,  a  present  liability  of  the  testator, 
and  therefore  within  the  provision  of  the  second  section  of  the 
Act.  Viewing  it,  however,  as  a  contingent  or  future  liability,  it 
would  still  be  within  the  exception.  In  Wilson  v.  Knub- 
ley  J  («)  it  was  decided  *  that  such  a  liability  was  not  a  debt  *  221 
within  the  Statute  of  Frauds,  3  &  4  Will.  A  M.  c.  14,  but 
the  reason  was  that  the  remedy  given  by  that  statute  was  an 
action  of  debt,  and  that  as  an  action  of  debt  did  not  lie  in  that 
case,  the  statute  was  inapplicable.  But  damage,  recovered  for 
breach  of  such  a  covenant  after  the  covenantor's  death,  has  been 
held  to  be  a  debt  payable  out  of  the  real  estate  of  the  covenantor, 
under  a  charge  of  debts  thereon  created  by  his  will.  Morse  v. 
Tucker,  (^f)  And  in  Fletcher  v.  Stevenson^  (A)  both  the  principal 
and  interest  of  a  testator's  residuary  estate  were  retained  in  an 
administration  suit  to  answer  a  contingent  liability  under  a  cove- 
nant entered  into  by  the  testator  in  his  lifetime.     So  also  the  Act 

(a)  John.  265.  (6)  4  Myl.  &  Cr.  281. 

(c)  19  Beav.  3 ;  S.  C,  6  De  G.,  M.  &  G.  463. 

(d)  2  De  G..  M.  &  G.  498.  {g)  6  Hare.  79. 
(«)   7  East,  128.  (A)  8  Hare,  860. 
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8  &  4  Will.  4,  c.  104,  charges  the  real  estate  of  which  a  person  dies 
seised  not  only  with  debts  of  every  description  actually  due  firom 
him  at  his  death,  but  also  with  all  liabilities  which  may  result  out 
of  obligations  entered  into  by  him  during  his  life.  Re  St.  0-eorge*$ 
Steam  Packet  Company  (Hamer's  Devisees'  Case),  (a)  The  debts 
and  liabilities  which  might  be  incurred  by  the  testator,  his  represent- 
atives or  legatees,  under  the  deed  of  25th  of  March,  1826,  are  there- 
fore clearly  debts  within  the  provision  of  the  second  clause  of  the 
Thellusson  Act,  and  an  accumulation  for  the  purpose  of  providing 
for  such  debts  is  clearly  protected  by  the  exception  in  that  section. 
Then  as  to  ultimate  destination  of  the  surplus  accumulations,  it  is 
submitted  that,  not  iiaving  been  required  for  the  purpose  for  which 
the  testator  directed  the  accumulation,  they,  upon  sale  of  the 
shares,  will  belong  to  the  testator's  widow  for  her  life,  and  after 
her  decease* to  those  entitled  in  remainder  according  to  the  terms 
of  the  will.     By  those  terms  the  whole  of  the  property  aris- 

*  222    ing  from  the  shares,  or  from  their  sale,  *  is  to  devolve  upon 

those  named  as  legatees  in  remainder  after  the  decease  of 
the  widow,  and  the  absolute  gift  to  her  in  the  first  instance 
restricted  to  a  life-estate.  The  suit  having  been  instituted  for  the 
purpose  of  determining  what  is  to  become  of  the  whole  accumu- 
lated fund,  the  costs  of  the  suit  should  be  borne  by  the  whole  of 
that  fund. 

They  cited  also  Burt  v.  Sturt  (6)  and  Eardhy  v.  Owen,  (c) 

Mr.  Selwyn  and  Mr.  Bevir^  for  Marianne  Strangways  and  Louisa 
Bayles,  took  the  same  line  of  argument. 

Mr.  Cole^  for  Rose  Paden. 

Mr.  RoundeU  Palmer  and  Mr.  C.  Rally  for  the  trustees  of  the 
will. 

Mr.  Lloydy  in  reply. 

Judgment  reserved. 

(a)  2  De  G.,  M.  &  G.  366.        (6)  10  Hare,  415.        (<?)  11  Jar.  1047. 
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December  17. 

The  Lord  Chancellor.  —  I  am  of  opinion  that  the  decree  of  the 
Master  of  the  Bolls  in  this  case  ought  to  be  affirmed.  The  accu- 
mulation in  question  is  forbidden  by  the  general  words  of  sect  1  of 
Stat.  39  &  40  Geo.  8,  c.  98 ;  but  sect.  2,  by  way  of  proviso,  intro- 
duces an  exception  of  "  any  provision  for  payment  of  debts  of  any 
grantor,  settlor,  or  devisor,  or  other  person  or  persons." 

There  was  a  good  deal  of  discussion  at  the  bar,  whether  this 
statute  should  or  should  not  be  strictly  construed.  It  cer- 
tainly is  not  a  penkl  statute,  and  I  do  not  *  know  that  the  *  223 
power  of  a  testator  to  direct  his  property  to  accumulate 
many  years  after  he  is  in  his  grave,  is  any  natural  or  constitutional 
right  which  is  to  be  anxiously  protected.  We  have  only  to  strive  to 
discover  the  intention  of  the  legislature  in  passing  the  Act,  looking 
at  the  supposed  mischief  which  was  to  be  remedied,  and  the  extent 
of  the  remedy  meant  to  be  applied.  The  whole  statute  must  be 
taken  together,  and  construed  as  if,  consisting  of  one  clause,  it  had 
begun  ^^  unless  for  payment  of  debts  of  any  grantoi;,  &c.,  no  per- 
son or  persons  shall,"  &c.  The  object  was  to  prevent  beyond  cer- 
tain limits  of  time  accumulation  of  property  which  might  be 
dangerous  to  the  public,  and  to  allow  the  power  of  accumulation 
to  remain  where  band  fide  exercised  for  certain  specified  purposes. 

It  is  not  pretended  that  James  Faden,  the  testator,  by  directing 
that  any  sum  which  might  accrue  from  the  four  shares  in  the 
Globe  newspaper  above  200L  a  year  ^^  should  be  reserved  as  a 
sort  of  sinking  fund  for  the  protection  of  the  shares,"  meant  to 
rival  Mr.  Thellusson,  and  to  create  a  fund  which  might  make  his 
descendants  too  wealthy  for  a  subject.  His  good  faith  in  making 
the  provision  for  the  security  of  those  who  were  to  take  the  shares 
under  his  will  was  not  disputed.  He  himself,  along  with  the  other 
shareholders,  had  executed  the  articles  of  partnership  by  which  he 
covenanted,  according  to  the  number  of  his  shares,  to  contribute 
to  all  the  debts  and  charges  of  the  newspaper,  and  that  his  execu- 
tors, administrators,  and  legatees  should,  in  respect  of  these 
shares,  render  themselves  subject  and  liable  to  the  performance 
of  the  covenants  and  liabilities  to  which  the  surviving  copartners 
should  be  subject  and  liable  as  shareholders  in  the  joint  concern. 
This,  like  other  literary  speculations,  was  subject  to  vicissitudes ; 
and,  although  in  the  result  there  was  a  considerable  sum 
accumulated  *  from  the  overplus  beyond  the  2002.  a  year,    *  224 
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in  some  years  the  profits  of  the  shares  did  not  reach  that  amount, 
and  it  was  necessary  to  supply  the  deficit  from  the  accumulated 
fund.  Debts  might  have  been  incurred  by  the  concern  for  which 
the  representatives  of  the  testator  or  his  legatees  of  the  four 
shares  might  have  been  liable  to  a  much  larger  amount,  and  which 
might  have  rendered  the  shares  subject  to  sale  or  forfeiture. 
The  accumulation  therefore  was  certainly  "  a  provision  for  pay- 
ment of  debts." 

Objection  was  made  that  these  are  not "  the  debts  of  the  grantor, 
settlor,  or  devisor."  But  the  statute  goes  on  to  say,  "  or  of  other 
person  or  persons,"  and  Lord  St.  Leonards  appears  to  intimate  in 
Barrington  v.  Liddellj  (a)  that  a  provision  for  payment  even  of 
the  debts  of  a  stranger  would  come  within  the  exception ;  whereas 
here  the  debts  may  be  considered  indirectly  the  debts  of  the  testa- 
tor ;  for  he  was  a  party  to  the  deed  from  which  the  debts  origi- 
nated. 

The  main  contention  on  the  part  of  the  appellant,  however,  was 
that  the  debts  must  be  past  debts.  But  debts  afterwards  to  accrue, 
for  which  the  grantor,  settlor,  or  devisor  is  liable,  are  surely  the 
debts  of  the  grantor,  settlor,  or  devisor,  and  a  band  fide  provision 
for  payment  of  such  debts  could  not  interfere  with  the  policy  of 
the  legislature  in  guarding  against  accumulations  dangerous  to  the 
commonwealth.  A  dictum  was  quoted  of  Lord  St.  Leonards,  in 
Barrington  v.  Liddellj  (a)  where  that  great  Judge,  commenting 
on  this  statute,  is  reported  to  have  said,  "  It  is  clear  that  the  pro- 
vision as  to  debts  must  relate  to  past  debts."  But  this  is  not  aii 
intimation  that  it  must  relate  to  past  debts  exclusively ;  and  he 
goes  on  to  finish  his  sentence  by  adding,  "  and  nobody  can 

*  225    deny  that  a  *  man  being  able  by  his  will  under  this  Act  to 

provide  for  his  debts  generally,  this  will  include  his  future 
debts." 

If  it  were  necessary  that  the  obligation  under  which  the  liability 
for  the  debts  was  created  should  have  subsisted  in  the  lifetime  of 
the  testator,  there  would  be  ground  for  contending  that  the  part- 
nership deed  was  such  an  obligation.  In  argument  it  was  admitted 
that  if  this  deed  had  made  the  testator's  executors  directly  liable 
to  be  sued  for  these  debts,  the  debts  might  be  considered  as  his ; 
and  the  17th  article  in  the  partnership  deed  seems  to  amount  to  a 

(a)  2  De  6.,  M.  ft  6.  498. 
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covenant  by  each  partner  that  there  shall  be  a  remedy  in  respect 
of  each  share  for  future  charges  upon  the  partnership.  Fletcher 
V.  Stephenson  (a)  and  Morse  v.  Thicker  (6)  are  strong  authorities 
to  show  that  unliquidated  damages  recovered  against  executors  for 
a  breach  of  a  covenant  of  the  testator  which  accrued  after  his 
death,  may  be  considered  for  various  purposes  as  a  debt  of  the 
testator,  although  not  a  debt  within  the  Statute  of  Fraudulent 
Devises,  3  A  4  Will.  &  M,  c.  14. 

The  accumulation  directed  by  the  testator  in  the  present  case, 
being  thus  to  be  regarded  as  a  bond  fide  provision  for  payment  of 
debts  within  the  2d  section  of  the  Thellusson  Act,  there  has  been 
no  violation  of  that  Act,  and  the  questions  as  to  the  disposition  of 
the  fund  which  arose  from  the  accumulation  after  twenty-one 
years  from  the  death  of  the  testator,  argued  upon  the  supposition 
that  this  accumulation  was  unlawful,  do  not  arise.  The  whole 
fund  accumulated  must  be  considered  as  of  the  same  quality  and 
subject  to  the  same  incidents ;  and  I  think  that  the  Master  of  the 
Rolls  properly  held  that  the  tenant  for  life  is  only  entitled 
to  the  interest  of  *  it  during  her  life,  and  that  at  her  death  *  226 
this  fund  will  be  divided,  as  the  testator  has  directed,  along 
with  the  corpus  of  the  property  bequeathed. 

I  see  no  reason  to  vary  the  order  of  the  Master  of  the  Rolls  as 
to  the  costs  to  be  paid  or  received  by  any  of  the  parties,  or  the 
fund  from  which  the  costs  are  to  be  paid. 

This  appeal  therefore  must  be  dismissed  with  costs. 

(a)  8  Hare,  860.  (6)  6  Hare,  79. 
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AUDSLEY  V.  HORN. 

1859.    December  6,  7,  17.    Before  the  Lord  Chancellor  Lord  Cabipbell. 

• 
The  rule  in  Wildes  Case,  6  Rep.  17,  ib  not  applicable  to  personal  estate.' 
Per8onalt7  was  bequeathed  to  the  testator^s  daughter  during  her  life,  and  at  het 
death  to  her  daughter  and  to  the  granddaughter's  children,  but  if  they  should 
die  without  issue,. then  over.  The  granddaughter  was  unmarried  at  the  dates 
of  the  will  and  of  the  testator's  death,  and  had  no  child  till  after  the  death  of 
the  testator^s  daughter:  ffeld,  that  the  granddaughter  took  a  life-interest  in 
the  subject-matter  of  the  bequest,  with  remainder  to  her  children.' 

This  was  the  appeal  of  the  plaintiffs  from  the  decision  of  the 
Master  of  the  Rolls  (in  a  foreclosure  suit),  that  under  the  will  of 
Thomas  Hansard,  Amelia  Horn,  his  grandchild,  took  only  an 
interest  for  life  in  the  leasehold  property  which  was  the  subject  of 
the  mortgage,  and  from  the  decree  for  foreclosure,  so  far  it  ex- 
cluded the  costs  of  the  evidence  gone  into  by  the  plaintiffs. 

The  following  is  a  summary  of  the  facts  of  the  case,  which  are 
fully  stated  in  the  report  of  the  hearing  at  the  Rolls,  in.  the  26th 
Volume  of  Mr.  Beavan's  Reports,  (a) 

By  the  will  in  question,  dated  the  18th  August,  1818, 

*  227    *  the  testator,  after  giving  a  life-interest  in  all  his  property 

to  his  wife,  bequeathed  as  follows :  — 

"  At  the  death  of  my  ^ife  I  leave  Hansard  Place,  Blackfriars 
Road,  to  my  daughter  Mary  Rossiter,  during  her  life ;  and,  at  her 
death,  to  her  daughter  Amelia  Rossiter,  and  Amelia  Rossiter's 
children ;  but  if  they  should  die  without  issue,  in  that  case  the 
property  to  be  divided  between  William  Hansard,  John  Tuttle, 
and  John  Leary  and  Maria  Leary." 

The  testator  held  the  house  and  premises  described  in  the  will 
as  Hansard  Place,  Blackfriars,  under  a  lease  from  the  24th  June, 
1803,  for  the  term  of  ninety-five  years.    He  died  on  the  6th  Feb- 

(a)  Page  195. 

>  See  2  Jarman  Wills  (8d  Eng.  ed.),  365,  372  et  seq. ;  Grieve  v.  Grieve.  L. 
B.  4  £q.  180. 

*  See  Newill  v.  Newill,  L.  R.  12  Eq.  432 ;  Bibby  v.  Thompson,  32  Beav. 
647 ;  De  Witte  v,  De  Witte,  11  Sim.  41 ;  Armstrong  v.  Armstrong,  L.  R.  7  Eq. 
518 ;  In  re  Owen's  TrusU,  L.  R.  12  Eq.  316 ;  Hoare  v.  Byng,  10  CI.  &  Fin. 
508. 
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marj,  1819.  On  the  1st  July,  1884,  Amelia  Bossiter  intermarried 
with  Joseph  Horn,  by  whom  she  bad  six  children,  all  of  whom 
were  born  after  the  9th  of  January,  1885,  the  day  of  the  death  of 
Mary  Rossiter,  and  were  still  infants. 

In  December,  1843,  Joseph  Horn  and  Amelia  his  wife  assigned 
the  leasehold  premises  in  question,  for  the  residue  of  the  term  of 
ninety-five  years  therein,  to  John  Audsley,  by  way  of  mortgage  to 
secure  220L  and  interest. 

John  Audsley  died  in  February,  1849,  and  on  the  24th  March, 
1852,  Joseph  Horn  and  Amelia,  his  wife,  executed  an  indenture  of 
further  charge  of  the  leasehold  premises  to  the  plaintiffs,  the  per- 
sonal representatives  of  John  Audsley,  to  secure  a  further  sum  of 
198/.  5s.    Joseph  Horn  died  on  the  17th  April,  1857. 

The  original  bill  was  filed  on  the  1st  January,  1858, 
against  Amelia  Horn  as  sole  defendant,  seeking  the  *  com-  *  228 
mon  decree  of  foreclosure.  Amelia  Horn,  in  her  answer, 
after  admitting  the  mortgage  and  further  charge,  submitted  that 
she  was  only  entitled  to  a  life-interest  in  the  mortgaged  premises 
under  the  testator's  will,  and  that  her  children  would  become  enti- 
tled, on  her  death,  to  the  property;  and  she  stated  that  they 
claimed  to  be  entitled  to  the  property,  subject  to  her  life-interest 
therein. 

The  plaintiffs  then  amended  their  bill  by  making  the  infant 
children  of  Amelia  Horn  parties,  and  by  praying  a  declaration 
that  Amelia  Horn,  or  Joseph  Horn  in  her  right,  was  absolutely 
entitled  under  the  will  of  her  grandfather  to  the  pi-emises  com- 
prised in  the  plaintiffs'  securities,  and  that  the  infant  defendants 
had  no  estate,  right,  title,  or  interest  therein. 

The  Master  of  the  Rolls,  by  the  decree  appealed  against,  dated 
the  6th  December,  1858,  after  declaring  that  Amelia  Horn  took  a 
life-interest  only  in  the  premises  in  mortgage  to  the  plaintiffs, 
made  the  common  decree  for  foreclosure  of  her  life-interest  therein, 
excluding  from  tlie  decree  the  costs  of  the  evidence  gone  into  by 
ihe  plaintiffs,  and  dismissed  the  bill  with  costs, 'as  against  the 
infant  defendants. 

Mr.  Boundell  Palmer  and  Mr.  Cort/j  for  the  plaintiffs,  in  sup- 
port of  the  appeal.  —  It  is  submitted  that  Amelia  Horn  took  an 
absolute  interest  in  the  mortgaged  premises  under  the  will  of  her 
grandfather.    The  terms  of  the  bequest  thereof,  *'  to  her  and  to 
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her  chfldren,  but  if  they  should  die  without  issue,  then  over,"  are 
such  as  would  have  given  her  an  estate  tail  in  land  :   WUcFb 

*  229    Casey  (a)  and  they  therefore  vest  in  *  her  an  absolute  inter- 

est in  personal  estate.  How$ton  v.  IveSj  (6)  Lj/on  v.  Mich- 
elly  (c)  Chandlesa  v.  Price,  (d)  The  words,  "  but  if  they  should 
die  without  issue,"  indicate  an  intention  that  the  subject-matter 
of  the  gifb  should  go  in  regular  course  of  devolution  until  the  exhaus- 
tion of  heirs  of  the  body.  There  is  every  reason,  therefore,  why 
WilcCs  Case,  (a)  should  be  held  to  apply.  Hx  parte  WyncKs.  («) 
It  has  never  been  decided  that  Wildes  Ca%e  (a)  is  inapplicable  to 
personal  estate,  and  there  is  no  reasonable  ground  for  not  so  apply- 
ing it.  Upon  a  question  of  construction,  the  decision  ought  not  to 
be  affected  by  the  nature  of  the  subject  bequeathed,  but  the  inten- 
tion expressed  by  the  testator  is  alone  to  be  regarded.  Here  the 
context  of  the  will  shows  that  the  absolute  gift  over  is  not  meant 
to  take  effect  except  on  a  general  failure  of  issue  of  Amelia  Ros- 
siter,  and  to  carry  out  that  intention,  Wildes  Case,  (a)  ought  to  be 
applied.  Dtike  v.  Lacy^  (^)  Cape  v.  Cape.  (A)  Lord  Habdwickb, 
in  Buffar  v.  Bradford^  (i)  and  Lord  St.  Leonards,  in  Stokes  v. 
Eeron^  (k)  it  is  true,  expressed  an  opinion  against  applying  Wildes 
Case  (a)  to  personalty  ;  but  Lord  Plunkett  and  Lord  Brougham, 
in  Stokes  v.  Heron^  were  on  the  other  hand,  in  favour  of  so  apply- 
ing it.  If,  however,  the  Court  should  be  of  opinion  that  Wildes 
Casej  (a)  is  not  to  be  applied,  then  we  contend  that  the  bequest 
created  a  joint  tenancy  (expectant  on  the  death  of  Mary  Rossiter) 
in  Amelia  Rossiter  and  her  children  living  at  the  death  of  Mary 

Rossiter ;  and,  there  having  been  no  such  children  then  in 

*  230    existence,  *  that  the  property  vested  in  Amelia  Horn  abso- 

lutely, inasmuch  as  the  interests  of  joint  tenants  must  vest 
at  the  same  time.     Bvffar  v.  Bradford,  (i) 

A  third  construction  which  the  bequest  admits  of,  is  by  reading 
the  word  ^^  and  "  as  equivalent  to  ^^  or  "  and  the  limitation  as  if  it 
were  '^  to  Amelia  Rossiter,  or  Amelia  Rossiter's  children,  but  if 
they  should  di6  without  issue,  then  over."    The  gift  to  the  chil- 

(a)  6  Rep.  17.  (c)  1  Madd.  467. 

(b)  2  Eden.  216.  (d)  8  Vea.  99. 
((5)  1  Sm.  &  G.  427 ;  S.  C,  6  De  G.,  M.  &  G.  188. 
ig)  8  Beav.  214.                                  (i)   2  Atk.  220. 
(h)  2  Y.  &  C.  Exch.  643. 

(k)  2  Dni.  &  W.  89 ;  S.  C,  12  CI.  &  Fin.  161. 
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dren  would  then  be  by  way  of  substitution  in  favour  of  the  chil- 
dren, if  their  parent  should  not  be  living  at  the  death  of  the  tenant 
for  life,  and  would  not  take  effect,  inasmuch  as  the  parent  was,  in 
fact,  then  living.  In  the  result  the  same  effect  would  be  produced 
of  giving  to  Amelia  Horn  the  absolute  interest.  Burrell  v.  Basker- 
field,  (a) 

As  to  the  question  of  costs,  the  necessity  of  making  the  chil- 
dren parties  by  amendment,  was  occasioned  by  the  suggestion  of 
their  claim  contained  in  Mrs.  Horn's  answer.  On  their  being 
made  parties,  it  was  necessary  to  establish,  by  evidence,  the  fact 
that  they  were  the  children  of  Mrs.  Horn,  who  did  not  object  to 
the  amendment  for  the  purpose  of  having  the  question  of  construc- 
tion decided.  It  is  submitted,  therefore,  that^the  plaintiffs  are 
entitied  to  the  costs  of  the  evidence  required  for  that  purpose. 

Mr.  T.  H.  Fischer  J  for  Mrs.  Horn.  —  This  appeal  is,  in  sub- 
stance, an  appeal  for  costs.  The  amendment  of  the  plaintiffs'  bill 
was  unnecessary.  The  mortgagees  have  no  right  now  to 
try  the  question  *  of  construction  as  against  the  infant  *  281 
defendants.  All  that  they  can  claim  is  a  decree  of  fore- 
closure or  sale  as  against  the  mortgagor,  and  all  that  could  be 
included  in  such  decree  would  be  such  interest  as  Mrs.  Horn  takes 
in  the  mortgaged  premises  under  her  grandfather's  will.  Upon 
foreclosure  or  sale  the  mortgagees  or  purchasers  could  have 
remained  in  possession  till  the  death  of  Amelia  Horn,  when  the 
question  of  title  under  the  will  might  have  been  raised  upon  eject- 
ment by  the  children.  Instead  of  taking  that  course  the  plaintiffs 
chose,  by  amendment,  to  come  to  this  Court  for  a  decision  upon 
the  question  of  construction.  In  this  proceeding  the  widow  has 
never  acquiesced.  She  had  no  means  of  objecting,  but  the  infant 
defendants  might  have  demurred.  This  course,  however,  would 
have  involved  the  expense  of  two  proceedings  instead  of  one.  As 
against  the  widow,  who  has  admitted  the  plaintiffs'  title  as  mort- 
gagees of  her  interest  in  the  mortgaged  premises,  the  evidence  they 
have  gone  into  was  unnecessary,  and  ought  not  to  be  allowed ;  and 
as  against  the  infant  defendants  it  must  also  be  disallowed,  the 
plaintiffs'  case  wholly  failing  against  them. 

Mr.  Eddis  and  Mr.  Jeaael,  for  the  infant  defendants.  —  As 

(a)  11  Beav.  526. 
VOL.  I.  12  [  17T  ] 
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between  the  plaintiffs  and  the  infant  defendants  the  object  of  the 
bill  is  simply  for  a  declaratory  decree  as  to  the  extent  of  a  com- 
mon-law right,  and  as  against  them,  therefore,  the  only  decree 
that  can  be  made  is  to  dismiss  the  bill  with  costs.  The  Tru9tee% 
of  the  Birkenhead  Bocks  v.  Laird,  (a)  Then  as  to  the  question  of 
construction,  there  is  no  reason  why  the  rule  in  WUd^s  Case^  (ft) 
should  be  applied  to  personal  estate,  but  rather  the  con- 

*  282    trary.    Tlie  rule  as  applied  to  real  estate  is  derived  *  eitiier 

from  the  old  law,  which,  upon  feudal  principles,  was  directed 
against  the  successors  to  real  estates  taking  otherwise  than  by 
descent,  or  it  rests  upon  the  ground  that  the  word  issue,  taken  per 
«e,  includes  all  the  issue,  and  that  the  best  mode  of  effectuating 
the  intention  in  favour  of.  all  the  issue,  is  to  give  an  estate  tail  to 
the  parent,  which,  in  the  course  of  devolution,  would  embrace 
them  all.  But  a  rule  resting  upon  such  foundations,  can  have  no 
Application  to  personal  estate.  The  feudal  principle  does  not 
reach  the  subject-matter,  and  so  far  from  the  application  of  the 
rule  to  personal  estate  effectuating  the  intention,  it  directly  and 
immediately  defeats  it,  for  it  gives  the  absolute  interest  to  the 
parent,  and  prevents  the  issue  qud  issue  taking  any  benefit  under 
the  disposition.  •  There  is  no  reason  why  different  effect  should 
not  be  given  to  the  same  words  as  applied  to  real  and  to  personal 
estate.  Real  estate  is  capable  of  entail,  personal  estate  not,  and 
there  can  be  no  reason  why  a  testator,  using  the  word  issue  with 
reference  to  property  which  is  not  capable  of  being  entailed,  is  to 
be  considered  to  have  had  the  same  meaning  as  if  he  had  applied 
the  word  to  property  which  may  be  entailed.  The  great  principle 
in  all  cases  upon  the  construction  of  wills  is,  that  the  intention  of 
the  testator  is  to  be  carried  out  as  far  as  *it  is  consistent  with 
the  rules  of  law.  The  construction  put  by  Lord  Thurlow  upon  the 
will  in  Knight  v.  MliSj  (c)  seems  much  more  conformable  to  the 
intention  of  the  testator,  than  the  construction  contended  for  by 
the  plaintiffs  in  the  present  case.  In  Buffar  v.  Bradford,  (d) 
Lord  Hardwicee  expressed  an  opinion  adverse  to  the  application 
of  the  rule  in  Wild's  Case  (ft)  to  personal  estate ;   and  so,  also, 

Lord  St.  Leonards,  in  Stokes  v.  Seron.  («)    There  are,  how- 

*  288    ever,  adverse  dicta,  and  the  *  question  may  be  considered  as 

(a)  4  De  O.,  M.  &  6.  782.  (c)  2  Bro.  C.  C.  570. 

(b)  6  Rep.  17.  (d)  2  Atk.  220. 
((5)  2  Dr.  &  War.  89 ;  S.  C.  12  CL  &  Fin.  161. 
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still  an  open  one ;  but  all  reasoning  resting  upon  the  founda- 
tion of  the  rule  is  against  its  being  so  applied.  Next,  the  words 
^^if  they  should  die  without  issue,"  occurring  in  the  bequest  under 
consideration,  are  to  be  read  as  referring  to  the  last  antecedent, 
yiz.j  the  children  of  Amelia  Bossiter,  who,  therefore,  on  the  face 
of  the  will,  are  to  take  a  qtuui  estate  tail.  The  testator  is  speak- 
ing of  an  unmarried  lady.  He  speaks  of  her  by  her  maiden  name, 
and  must  therefore  have  intended  to  benefit  after-bom  children. 
Wherever  such  an  intention  has  been  manifested,  it  has  been  the 
tendency  of  modern  decisions  to  spell  the  will  so  as  to  make  the 
class  to  be  benefited  as  large  as  possible ;  and,  with  that  view,  to 
give  a  life-interest  to  the  parent,  with  remainder  to  the  children. 
Crawford  v.  Trotter^  (a)  French  v.  French^  (6)  Paine  v.  Wag- 
ner^  (c)  Dawson  v.  Bourne,  (^d)  Jeffery  v.  De  VUre,  (e)  Froggatt 
v.  Warden,  (^)  OrockeU  v.  OrocheU.  (K) 

Another  objection,  which  is  fatal  to  the  plaintifis'  case,  as 
against  the  infant  defendants,  is,  that  their  interests  being  future, 
the  Court  has  no  jurisdiction  to  adjudicate  upon  them  till  they 
arise.     Qreenwood  v.  StUherlandj  (i)  Q-arlick  v.  Lawnon.  (Jc) 

Mr.  Cory,  in  reply. — There  is  nothing  executory  in  the  gift  under 
consideration.  The  gift  is  in  direct  terms,  and  there  is  no  indicar 
tion  of  an  intention  that  the  purpose  of  the  testator  is  to 
be  carried  out  by  any  thing  which  is  not  supplied  *  by  the  *  234 
bare  words  of  the  gift.  No  trustees  are  interposed,  or 
trusts  expressed.  The  question  is  one  of  dry  construction  of  a 
bequest  directly  to  those  who  are  to  take.  There  is  nothing  here, 
as  in  some  of  the  cases  cited  on  the  other  side,  which  the  Court 
can  lay  hold  of  as  showing  that  the  testator  intended  the  benefit  of 
the  gift  should  devolve  in  a  course  of  suci^ession  rather  than  by 
way  of  a  present  interest.  Oranted  that  it  has  been  the  practice 
of  the  Court  to  lay  hold  of  trifling  circumstances  to  support  that 
construction  which  enables  the  children  and  parent  to  take  in  sue* 
cession,  still  the  Court  has  never  attempted  to  deal  with  such 
words  as  those  in  the  present  case,  in  the  way  the  Master  of  the 


(a)  4  Madd.  361. 

{g)  3  De  6.  &  Sm.  685 

(6)  11  Sim.  267. 

(K)  2  PhU.  663. 

(c)  12  Sim.  184. 

(»)   10  Hare,  App.  xiL 

(<0  16  Beav.  29. 

(A;)  10  Hare,  App.  xiv. 

(0  24Beav.  296. 
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Rolls  has  dealt  with  them.  In  Crawford  v.  Trotter^  (a)  the  use  of 
the  word  heirs,  and  in  MarBe  t.  Marse^  (i)  the  appointment  of  a 
trustee,  were  regarded  as  circumstances  indicative  of  an  intention 
that  the  parent  was  not  to  take,  simpliciter^  an  absolute  interest, 
but  that  the  parent  and  children  were  to  take  in  succession.  So 
in  Dawson  v.  BoumCj  (c)  Jeffery  v.  De  Vitrei  (rf)  and  FroggaU  v. 
Warden^  (e)  the  circumstance  that  the  gift  was  to  the  parent  for 
her  separate  use,  was  considered  a  foundation  for  the  same  infer- 
ence. 

Judgment  reserved. 

December  17. 

The  Lord  Chancellor.  —  In  this  suit  for  the  foreclosure  of  a 
mortgage,  in  strictness  the  Court  ought  not  to  make  any  declara- 
tion affecting  the  rights  of  those  who  are  neither  parties  nor 
privies  to  the  mortgage  deed,  and  the  consent  of  the 
*235  *  counsel  for  the  infant  children  who  have  been  made 
defendants,  does  not  entirely  remove  the  objection.  But 
after  what  has  taken  place  in  the  Court  below,  and  the  arguments 
addressed  to  me  on  the  hearing  of  the  appeal,  I  think  I  ought  to 
express  my  opinion  upon  the  question,  whether,  under  the  will  of 
Thomas  Hansard,  Amelia  Bossiter,  his  grandchild,  took  only  an 
estate  for  life,  or  the  absolute  interest  in  the  leasehold  property, 
which  was  the  subject  of  the  mortgage  ? 

And  I  agree  with  the  Master  of  the  Bolls  that  she  took  only  an 
estate  for  life. 

The  contention,  that  under  a  bequest  of  personalty  ^^  to  Amelia 
Rossiter  and  Amelia  Rossiter's  children,  but  if  they  should  die 
without  issue  then  over,"  Amelia  Rossiter  takes  an  absolute 
interest,  having  been  an  unmarried  woman  at  the  making  of  the 
will  and  at  the  testator's  death,  and  having  no  child  bom  at  the 
expiration  of  the  prior  life-estate,  is  certainly  very  startling,  and 
seems  at  variance  with  the  expressed  intention  of  the  testator. 
Although  Amelia  was  unmarried  when  he  made  his  will  and  when 
he  died,  he  might  not  unnaturally  wish  to  make  some  provision  for 
her  children  if  she  should  grow  up,  marry  and  have  children.    It 

(a)  4  Madd.  861.  (d)  24  Beav.  296. 

(6)  2  Sim.  486.  (0  8  De  6.  &  Sm.  6S5. 

(c)  16  Beav.  29. 
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is  quite  clear  that  he  intended  her  children  to  take  a  benefit ;  and 
he  contemplated  that  this  might  be  after  the  death  of  their  mother. 
When  he  says,  ^^  if  they  should  die  without  issue,"  in  that  case 
over  he  could  not  mean  the  word  ^^  they  "  to  include  both  the 
mother  and  her  children.  On  the  supposition  that  the  mother  and 
her  children  were  to  take  jointly,  if  the  children  had  died  without 
issue  in  the  mother's  lifetime,  the  property  would  immediately 
have  gone  oyer  to  the  four  persons  who,  in  that  event,  were  to 
take  in  remainder.  Surely  it  would  be  a  much  more  natural 
consti-uction  of  the  will  to  hold  Uiat  Amelia  was  *  meant  to  *  236 
take  a  life-interest,  with  a  remainder  to  her  children. 

The  appellants  mainly  rely  upon  Wild  *«  Oase^  (a)  (meaning 
the  rule  said  to  have  been  laid  down  in  Wild  '5  Cdie  as  the  effect 
of  particular  words  in  a  will  applicable  to  real  estate),  and  the  gen- 
eral rule  that  words  in  a  will,  which  would  create  an  estate  tail  as 
to  realty,  will  carry  the  absolute  interest  as  to  personalty.^  Then 
arises  the  vexed  question,  whether  Wildes  Case  applies  to  person- 
alty. This  question  underwent  much  discussion  in  the  case  of 
Stokes  V.  Heron^  (J)  in  which,  when  it  came  by  appeal  before  the 
House  of  Lords,  I  took  a  part.  As,  in  disposing  of  that  case,  there 
was  no  necessity  for  deciding  that  question,  I  forbore  from  giving 
any  opinion  upon  it,  and,  along  with  Lord  Cottenham,  I  wished  the 
question  still  to  be  considered  as  open.  Now  I  am  prepared  delib- 
erately to  say,  that,  in  my  opinion,  Wild '«  Cctse  (a)  does  not  apply 
to  personal  property.  The  general  rule,  that  words  in  a  will  which 
create  an  estate  tail  in  realty  will  give  an  absolute  interest  in  per- 
sonalty, is  founded  upon  the  desire  to  give  effect  to  the  intention  of 
the  testator  as  far  as  the  rules  of  law  will  permit.  But  the  rule 
ought  not  to  prevail  where  it  would  entirely  defeat  the  iatention 
of  the  testator,  and  where,  without  any  violation  of  the  rules  of  law, 
the  intention  of  the  testator  may  be  carried  into  effect.*  The  reso- 
lution in  WUd^  s  Case,  (a)  as  to  realty,  entirely  depends  upon  the 
desire  to  benefit  the  children  as  the  testator  intended,  because  an 
estate  tail  in  the  parent  is  the  only  medium  by  which  they  can 

(a)  6  Rep.  17. 

(b)  2  Dr.  &  War.  89 ;  12  CI.  &  Fin.  161. 

1  See  2  Kent,  353,  354;  2  Jarman  Wills  (4th  Am.  ed.),  350,  note  (1),  and 
cases  cited ;  Albee  v.  Carpenter,  12  Cusb.  382 ;  Hall  0.  Priest,  6  Gray,  21,  22. 

*  See  Grieye  v.  Grieve,  L.  B.  4  £q.  180;  Byng  «.  Byng,  10  H.  L.  Cas. 
178. 
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take ;  and  were  it  not  for  the  power  of  cutting  off  the  entail 
*287    (which,  in  construing  wills,  is  *  disregarded),  the  children 

must  take.  But  as  to  personalt7,  for  the  purpose  of  bene- 
fiting the  children,  the  application  of  the  rule  is  wholly  unnecessary, 
and  the  application  of  it  would  entirely  defeat  the  intention  of  Ihe 
testator,  for  it  would  deprive  the  children  of  all  right  to  any  benefit 
under  the  will.  With  respect  to  personalty,  there  are  no  technical 
rules  arising  from  the  feudal  law  to  prevent  the  intention  of  the 
testator  being  literally  carried  into  effect  Here  the  testator  could 
not  mean  that  Amelia  and  her  children  should  take  jointly ;  and 
he  no  doubt  did  mean  that  she  should  take  for  her  life,  and  that  her 
children  should  take  at  her  death.  ^  Therefore,  the  same  reason 
which,  with  respect  to  realty,  requires  that,  under  such  words  as 
are  supposed  in  WitcTa  Oaae^  (a)  the  parent  should  take  an  estate 
tail,  requires  that,  when  they  are  applied  to  personalty,  the  parent 
should  take  only  an  estate  for  life.  Where  an  estate  tail  is  given 
by  such  words  applied  to  realty,  an  exception  arises  to  the  rule 
that  words  which  give  an  estate  tail  in  realty,  will  give  an  absolute 
interest  when  applied  to  personalty ;  and  this  may  be  considered 
an  exception  which  proves  the  rule,  as  it  is  supported  by  the  reason 
on  which  the  rule  rests. 

Lord  Plunket  and  Lord  Brougham,  in  Stokes  v,  Heran^  (6)  did 
express  an  opinion  in  favour  of  applying  WUd^9  Case  (a)  to  per- 
sonalty ;  but  Lord  Habdwickb  and  Lord  St.  Leonards,  however, 
have  expressed  a  strong  inclination  of  opinion  to  the  contrary; 
there  is  no  reported  decision  in  which  WilcTs  Oase  (a)  has  been 
actually  applied  to  personalty,  and  the  Master  of  the  Bolls,  in  his 
judgment,  cites  several  recent  decisions  which  are  hardly  to  be 
reconciled  with  the  supposition  that  Wildes  Case  is  applicable  to 
personalty.  I  must,  therefore,  overrule  the  first  and  main 
•  238  reason  on  which  *  the  appellants  rely  in  contending  for  an 
absolute  interest  vesting  in  Amelia  Rossiter,  that,  under 

(a)  6  Rep.  17.  (b)  12  CI.  &  Fin.  161. 

*  See  2  Jarman  Wills  (4th  Am.  ed.)  350,  note  (1) ;  Dashiell  v.  Dashiell,  2 
Harr.  &  J.  127 ;  Eicfaelberger  o.  fiernetz,  17  Serg.  &  B.  293 ;  Newton  o.  Grif- 
fith, 1  Harr.  &  G.  Ill ;  Hannan  v.  Osborne,  4  Paige,  336 ;  2  Kent,  352,  353 ; 
Moffat  0.  Strong,  10  John.  12 ;  Westcott  v.  Cady,  5  John.  Ch.  334 ;  Scott  v. 
Flrice,  2  Serg.  &  R.  59 ;  Mortimer  v.  Moffiit,  4  Hen.  &  M.  503 ;  Geiger  v. 
Brown,  4  M'Cord,  427 ;  Brummet  v.  Barber,  2  Hill  (8.  C),  543. 
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similar  words,  if  the  subject-matter  had  been  realty  instead  of  per- 
sonalty, she  would  have  taken  an  estate  tail. 

It  was  next  contended,  but  less  strenuously,  for  the  appellants, 
that  the  limitation  to  Amelia  Rossiter  and  her  children  was  intended 
to  make  the  mother  and  children  joint  tenants,  if  Amelia  should 
have  any  children  during  the  lifetime  of  Mary  Rossiter,  the  testa- 
tor's daughter ;  and  for  this,  Buffar  v.  Bradford  (a)  was  relied 
upon,  where  a  bequest  '*  to  Mary  Buffar,  and  the  children  born  of 
her  body  "  was  held  to  create  a  joint  tenancy  between  the  mother 
and  the  childi-en.  But  there  the  whole  scope  of  the  will  showed 
that  the  mother  and  the  children  were  to  take  jointly,  and  it  was 
admitted  that  they  must  so  take,  if  Wild^B  Case  (J)  did  not  apply 
to  vest  the  absolute  interest  exclusively  in  the  mother.  Here  the 
scope  and  the  words  of  the  will  are  wholly  inconsistent  with  the 
notion  of  Amelia  Bossiter  and  her  children  taking  jointly,  whether 
the  children  should  be  born  before  or  after  the  death  of  the  testa- 
tor, or  before  or  after  the  death  of  the  tenant  for  life. 

Another  supposition  was  made,  that  the  children  of  Amelia  Bos- 
siter might  be  intended  to  take  by  way  of  substitution ;  in  which 
case,  in  the  event  which  happened,  an  absolute  interest  vested  in 
the  mother  upon  the  death  of  the  tenant  for  life  without  any  child 
of  Amelia  Bossiter  being  born ;  and  the  very  obscure  case  of  Bur- 
reU  V.  Baskerfieldy  (c)  was  relied  upon.  But,  reading  the  will 
which  we  have  to  construe,  I  think  the  plain  meaning  of  the 
testator  was,  that  Amelia  Bossiter  *  should  enjoy  the  prop-  *  239 
erty  for  her  life,  and  that  her  children  in  remainder  should 
enjoy  it  after  her  death,  she  in  no  event  being  entitled  to  more 
than  a  life-interest  in  it. 

Upon  the  main  question  I  have  only  further  to  notice  the  objec- 
tion urged  by  the  appellants'  counsel,  that  here  the  disposition  of 
the  property  is  not  executory,  and  that  no  trust  is  created.  Lady 
Lincoln  v.  The  Duke  of  Netvcasthy  (rf)  Rowland  v.  Morgan^  («) 
and  other  cases  of  that  class  show  that  an  executory  trust  is  some- 
times of  great  importance  in  enabling  a  Court  of  Equity  to  carry 
into  effect  the  intention  of  parties  defectively  expressed;  but, 
in  the  present  case,  I  think  that  the  intention  of  the  testator  is 

(a)  2  Atk.  220.  (d)  12  Ves.  226. 

(6)  6  Rep.  17.  («)  2  Phil.  764. 

(c)  llBeav.  525. 
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clearly  expressed,  and  that  there  is  no  technical  difficulty  in  carry- 
ing that  intention  into  effect. 

Upon  the  whole  I  am  of  opinion  that  this  appeal  should  be  dis- 
missed with  costs. 


•240  ♦COOPER  V.  JOEL. 

1859.    December  14,  16,  17.    Before  the  Lord  Chancellor  Lord  Campbkll. 

Upon  the  eye  of  a  sale  by  the  sheriff,  a  surety  gave  a  written  guarantee  for  pay- 
ment of  the  judgment  debts  by  instalments,  in  consideration  of  the  judgment 
creditors  consenting  to  postpone  the  sale  under  the  execution.  It  turned  out 
that  the  consent  of  another  person  was  necessary  in  order  to  prevent  the 
sale,  and  in  consequence  the  sale  took  place.  The  surety  gave  notice  that 
the  consideration  having  failed,  the  guarantee  was  at  an  end.  It  appeared 
that  representations  were  made  on  behalf  of  the  judgment  creditors  when 
they  took  the  guarantee  that  they  had  power  to  stop  the  sale,  and  that  it 
would  be  stopped :  Held,  that  the  surety  was  entitled  to  have  the  guarantee 
delivered  up  to  be  cancelled.' 

This  was  an  appeal  from  the  decree  of  the  Master  of  the  Bolls, 
directing  that  a  written  guarantee  given  by  the  plaintiiSs  to  the 
defendants,  to  secure  the  payment  by  instalments  of  certain  judg- 
ment debts  due  to  them  from  Elizabeth  Macdonald,  should  be  deliv- 
ered up  to  the  plaintiffs. 

The  following  are  the  short  facts  of  the  case,  which  will  be  found 
fully  stated  in  the  report  of  the  hearing  at  the  Bolls,  in  the  27th 
volume  of  Mr.  Beavan*s  Beports.  (a) 

Elizabeth  Macdonald  assigned  her  household  furniture,  pictures, 
&c.,  to  the  trustees  of  her  husband's  will,  by  way  of  indemnity. 
Judgment  having  afterwards  been  obtained  against  her  upon  debts 
owing  to  five  other  creditors,  her  household  furniture,  pictures, 
&c.,  were  seized  by  the  sheriff,  under  executions  issued  upon  those 
judgments,  and  advertised  for  sale  on  the  15th  of  February,  1855. 
The  trustees  of  her  husband's  will  immediately  gave  notice  of  their 
bill  of  sale  to  the  sheriff. 

The  plaintiffs,  Cooper  and  Matthews  (Mrs.  Macdonald's  sons- 
in-law),  with  the  view  of  preventing  a  forced  sale,  entered  into 

(a)  Page  318. 

>  See  Kerr  F.  ft  M.  (1st  Am.  ed.)  126,  944,  845 ;  Kerr  In].  16. 
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negotiations  with  the  judgment  creditors,  believing  them  to  have 
full  power  to  stay  the  sale.    These  negotiations  resulted  in  the  fol- 
lowing memorandum  being  signed  on  the  15th  of  February, 
1855,  by  *  the  plaintiffs  and  three  other  persons,  and  given    *  241 
to  the  judgment  creditors. 

^^  In  consideration  of  Mr.  Joel  consenting  to  postpone  the  sale 
under  the  execution  against  Mrs.  Elizabeth  Macdonald,  and  assign- 
ing his  claim  thereunder  as  we  shall  request,  in  consideration  of  his 
and  the  other  creditors  under  named  taking  payment  of  their  debts 
as  hereinafter  mentioned,  we  jointly  and  severally  undertake  to 
guarantee  the  payment  of  the  several  debts  owing  from  Elizabeth 
Macdonald,  by  three  equal  instalments,  at  twelve,  twenty-four,  or 
thirty-six  months  from  the  date  hereof,  with  interest  at  51.  per 
cent  per  annum,  viz.,  Mr.  Joel,  27202. ;  E.  and  H.  Wright,  4300/. ; 
Abraham  Nelwich,  500/. ;  E.  Lazarus,  650/. ;  Mr.  Marcus,  600/. 
And  we  also  jointly  and  severally  agree  with  each  creditor  to  exe- 
cute a  bond  for  securing  the  same  on  request.  A  satisfactory  pol- 
icy, if  possible,  to  be  effect^ed  on  Mrs.  Macdonald's  life,  and  kept 
up,  and  the  policy  deposited  with  Mr.  Joel,  as  further  security. 
Dated  the  14th  of  February,  1855." 

Taking  with  him  the  memorandum  thus  signed,  the  plaintiff 
Cooper,  accompanied  by  one  of  the  judgment  creditors,  went  at 
once  to  the  auctioneer,  who  had  then  sold  a  few  lots,  and  directed 
him  to  discontinue  the  sale.  This,  however,  the  auctioneer  de- 
clined to  do,  alleging  that  the  consent  of  the  judgment  creditors 
was  not  sufficient,  and  that  it  required  the  consent  of  the  trustees. 
The  sale  accordingly  went  on,  and  the  whole  of  the  property  was 
sold.  Two  hours  later,  on  same  15th  day  of  February,  1855,  the 
plaintiff  Cooper,  through  his  solicitor,  served  upon  the  judgment 
creditors  a  notice  that  the  arrangement  made  with  them  that  morn- 
ing, and  the  agreement  or  undertaking  which  the  plaintiffs  then 
signed,  had  become  null  and  void,  inasmuch  as  the  consid- 
eration ♦  for  which  they  were  induced  to  enter  into  such  ♦  242 
arrangement  and  to  sign  such  agreement  had  failed,  and 
that  the  parties  thereto  would  not  hold  themselves  bound  thereby. 

In  February,  1856,  the  five  judgment  creditors  brought  five  sev- 
eral actions  against  the  plaintiff  Cooper,  upon  the  guarantee,  to 
recover  the  first  instalment  on  their  debts. 
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Cooper  and  Matthews  thereupon  filed  the  bill  in  the  present  suit 
against  the  judgment  creditors  and  the  three  other  sureties,  praying 
that  the  guarantee  of  February,  1855,  might  be  declared  to  be  inop- 
erative and  void  ;  that  the  same  might  be  cancelled ;  and  that  the 
judgment  creditors  might  be  restrained  from  proceeding  upon  it  at 
law  against  the  plaintiffs. 

On  the  18th  of  November,  1857,  the  plaintiflFs  moved  for  an 
injunction  to  stay  tiie  proceedings  in  the  actions,  when  the  motion 
was  ordered  to  stand  over  until  the  trial  of  the  five  actions.  The 
plaintiffs  in  the  actions  at  law,  however,  believing  that  Cooper,  in 
case  of  the  verdicts  going  against  him,  could  not  pay,  determined 
not  to  prosecute  the  actions  for  the  present,  and  in  April,  1859, 
judgment  of  non  pros  for  not  proceeding  to  trial  after  notice  was 
signed  in  each  of  the  five  actions. 

In  July,  1859,  the  cause  came  on  to  be  heard,  when  the  Master 
of  the  Rolls  made  the  decree  appealed  from. 

Mr.  R.  Palmer  and  Mr.  Hardy ^  for  the  plaintiffs,  in  support  of 
the  decree.  —  Upon  failure  to  stop  the  sale,  for  the  purpose  of 

stopping  which  the  guarantee  was  given,  the  guarantee  was 
*  248    at  an  end.    It  cannot  be  said  that  the  guarantee  was  to  *  be 

given  in  case  the  execution  creditors  consented  to  stop  the 
sale,  although  such  consent  was  ineffectual  to  bring  about  the 
result  which  the  plaintifis  had  in  view  in  seeking  it 

Mr.  Selfvyn  and  Mr.  Speedy  for  the  judgment  creditors.  —  This 
is  not  a  case  in  which  either  wilful  misrepresentation  or  fraud  in 
procuring  the  guarantee  is  insisted  upon  on  the  part  of  the  plain- 
tiffs. The  only  question  is  the  legal  one,  of  the  construction  of 
the  instrument  itself.  That  is  exclusively  for  the  determination  of 
a  Court  of  Law ;  and  though  no  legal  defect  is  apparent  on  the 
face  of  the  guarantee,  this  Court  has  no  jurisdiction  in  the  case. 
The  fact  that  five  actions  have  been  brought  is  not  a  reason  for 
the  interference  of  a  Court  of  Equity.  Proceedings  at  law  upon 
bills  of  exchange  are  often  open  to  the  same  objection,  but  recourse 
has  never  been  had  to  this  Court  upon  such  a  ground.  Courts  of 
Law  have  ample  powers  to  consolidate  the  actions.  The  mere 
possibility  of  losing  evidence  by  which  some  future  action  upon  the 
guarantee  might  be  met,  is  not  sufficient  to  give  jurisdiction  to  this 
Court.  That  ground,  if  sufficient,  would  have  been  insisted  upon 
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in  Thiedemann  v.  Chldachmidt,  (a)  2%«  Derbyshire,  Staffordshire^ 
and  Warwickshire  Railway  Company  v.  Serrell,  (6)  Thornton  v. 
I5^ighty  ((?)  and  other  similar  cases.  To  provide  against  that  risk, 
a  bill  to  perpetuate  testimony  would  have  been  the  proper  proceed- 
ing. It  is  alleged  that  the  consideration  for  the  guarantee  failed, 
but  that  is  a  defence  available  at  law.  The  contract  was,  not  that 
the  plaintiffs'  liability  should  be  conditional  on  the  prevention  of 
the  sale,  but  that  they  should  be  liable  upon  the  judgment 
creditors  consenting  *  to  stop  the  sale.  That  condition  was  *  244 
performed,  and  there  was  no  representation  that  those  cred- 
itors had  tlie  absolute  power  of  stopping  the  sale.  There  is  no 
ground,  therefore,  for  saying  that  the  instrument  is  void,  or  that 
the  Oourt  has  jurisdiction  to  direct  it  to  be  delivered  up.  They 
cited  Simpson  v.  Lord  Howden,  (d)  Hayward  v.  Dimsdale,  (c) 
Ryan  v.  Maekmathy  (jg)  Jackman  v.  Mitchell^  (h)  Franco  v.  Bol- 
ton, (i) 

Mr.  Stiffcy  for  other  parties. 

Mr.  Hardy,  in  reply.  —  Admitting  the  question  of  construction 
to  be  a  purely  legal  one,  that  question  was  brought  before  a  Court 
of  Law,  and  the  defendants  declined  to  avail  themselves  of  the 
proceedings  to  have  it  decided.  It  must,  therefore,  be  considered 
that  they  have  no  defence  at  law,  and  that  the  action  should  not 
have  been  brought  That  is  sufficient  to  give  jurisdiction  to  this 
Court  to  interfere  by  injunction.  Again,  though  fraudulent  mis- 
representation is  not  alleged  against  the  defendants,  the  evidence 
shows  that  they,  being  under  a  misapprehension,  as  to  the  extent 
of  their  rights  and  powers  under  their  judgments,  made  representa- 
tions to  the  effect  that  they  had  power  to  stop  the  sale,  and  that 
the  sale  should  be  stopped ;  and  upon  this  ground  alone  the  Court 
had  jurisdiction  to  make  the  decree  appealed  from. 

The  Lord  Chancellor.  —  I  think  that  the  decision  of  the  Mas- 
ter of  the  Bolls  must  be  affirmed.  I  do  not,  however,  assent  to 
the  proposition,  which  has  been  advanced  in  argument,  as  to  the 

(a)  AfUe,  p.  4.  (c)  17  Yea.  111. 

(6)  2  De  G.  &  Sm.  353.  (g)  3  Bro.  C.  C.  16. 

(c)  16  Sim.  509.  (h)  13  Yes.  581. 

(d)  8  Myl.  &  Cr.  97.  (0  3  Yes.  368. 
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*  245   jurisdiction  of  the  Court  in  such  cases,  and  which  *  amounts 

in  substance  to  this,  that  a  Court  of  Equity  will  interfere  to 
restrain  an  action  whenever  the  action  ought  not  to  be  brought. 
If  that  was  the  rule,  hardly  any  dispute  could  arise  upon  a  con- 
tract, which  might  not  be  di'awn  into  a  Court  of  Equity. 

But  in  this  case  there  are  peculiar  circumstances,  giving  to  this 
Court  jurisdiction  to  interpose  by  granting  an  injunction  and  direct- 
ing the  instrument  to  be  delivered  up.  I  have  no  doubt  that  sub- 
stantially a  material  representation  was  made  which  was  untrue. 
I  will  not  enter  into  the  conflict  which  there  is  in  the  evidence,  but 
without  assuming  any  positive  agreement  on  the  part  of  the  judg- 
ment creditors,  I  have  no  doubt  that  there  were  representations  to 
the  effect  that  they  had  power  to  stop  the  sale,  and  that  the  sale 
should  be  stopped.  I  am  of  opinion  that  these  representations  were 
untrue  or  incorrect,  and  that  on  this  ground,  at  all  events,  the 
Court  has  jurisdiction  to  interpose  in  the  way  which  I  have  men- 
tioned. It  is  clear  that  the  plaintiffs  never  would  have  given  the 
guarantee  unless  they  had  believed  that  the  sale  was  to  be  stopped. 
Mes  ipsa  loquitur.  It  is  evident  that  both  sides  believed  that  the 
sale^was  to  be  stopped.  Neither  side  contemplated  that  the  con- 
sent of  the  trustees  was  necessary,  and  therefore  this  provision 
was  not  introduced.  But  the  defendants  must  have  been  aware 
that  the  plaintiffs  would  have  given  no  guarantee  unless  they  believed 
that  the  sale  was  to  be  stopped.  The  sale  proceeded,  and  the  pro- 
ceeds of  the  sale  went  to  the  judgment  creditors,  leaving  the  plain- 
tiffs in  the  same  situation  in  which  they  were  before  they  gave  the 
guarantee.  Under  such  circumstances  it  was  contrary  to  equity 
and  good  conscience  to  put  the  guarantee  in  force. 

Without,  therefore,  acceding  to  any  such  wide  proposition 

*  246    *  as  was  laid  down  by  Mr.  Hardy,  this  appears  to  me  a  case 

in  which  the  guarantee  should  be  delivered  up.    The  defend- 
ant may,  if  he  insists  on  it,  have  the  decree  varied,  and  made  to 
correspond  with  the  prayer  of  the  bill,  but  I  may  say  that  this  will 
make  no  difference  as  to  the  costs  of  the  appeal. 
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MOULTON  V.  EDMONDS. 
1859.    December  17,  19,  21.    Before  the  Lord  Chancellor  Lord  Camfbbll. 

In  a  Tendor^s  suit  for  specific  performance  the  abstract  showed  a  seisin  in  fee  in 
B.  in  1798,  and  a  devolution  of  the  title  both  legal  and  equitable  from  him  to 
the  plaintiff,  and  uninterrupted  enjoyment  thereunder.  In  one  of  the  deeds 
abstracted,  dated  in  1815,  there  was,  however,  a  recital  of  seisin  in  A.  in 
1779,  and  that  by  mesne  conveyances  the  premises  came  to  B.  The  deeds 
recited  were  missing,  but  affidavits  were  produced  verifying  extracts  from  the 
account-books  of  deceased  solicitors  who  had  b0en  concerned  in  framing  the 
recited  deeds,  in  which  charges  were  made  for  preparing  those  deeds  and  for 
attending  to  witness  their  execution.  Hdd,  that  the  recital  coupled  with  the 
extracts  was  good  secondary  evidence  of  the  execution  and  contents  of  the 
missing  deeds. 

The  abstracted  deed  of  1815  also  contained  recitals  of  deeds  purporting  to  be 
mortgages  of  the  premises  in  question  by  B.,  and  subsequent  reconveyances 
to  him  by  the  mortgagees.  These  deeds  were  also  missing,  but  were  ab- 
stracted in  an  abstract  produced  to  the  purchaser,  which  had  been  made  out 
and  examined  by  a  conveyancer  in  1815,  and  from  which  the  recitals  in  the 
deed  of  1815  had  been  prepared.  Held,  that  the  abstract  of  1815  was  suffi- 
cient secondary  evidence  of  the  execution  and  contents  of  the  missing  deeds. 

This  was  an  appeal  against  an  order  of  the  Master  of  the  Rolls, 
by  which  he  refused  to  vary  the  certificate  of  the  chief  clerk,  finding 
in  a  suit  instituted  by  a  vendor  against  a  purchaser  for  a  specific 
performance,  that  a  good  title  could  be  made  to  the  land  comprised 
in  an  agreement  between  the  parties,  dated  25th  of  March, 
1857. 

The  objections  made  by  the  purchsaer  were  that  certain  recited 
deeds  were  not  produced,  and  that  the  secondary  evidence  of  them 
was  not  of  such  a  kind  as  to  ensure  its  being  always  accessible  on 
future  dealings  with  the  property. 

The  facts  of  the  case,  and  the  principal  arguments  *  upon  *  247 
the  appeal,  sufiiciently  appear   in   his   Lordship's   judg- 
ment. 

Mr.  R.  Palmer^  Mr.  Selwyn,  and  Mr.  Lomdale^  for  the  defend- 
ant, the  appellant,  cited  Bryant  v.  BubTc^  (a)  Cooper  v.  Emery y  (V) 
Roberts  v.  Croft^  (c)  Doe  d.  Rogers  v.  Brooks,  (d) 

(a)  4  Russ.  1.  (c)  24  Beav.  228 ;  2  De  6.  &  J.  1. 

(6)  1  Phil.  388.  id)  8  Ad.  &  £1.  513. 
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Mr.  FoUett^  Mr.  W.  W.  Cooper^  and  Mr.  SovJthgate^  for  the  plain- 
tiflF,  referred  to  Hillary  v.  Waller,  (a)  Preston  on  Abstracts,  (J) 
Sugden's  Vendors  and  Purchasers,  (c)  Cattssmaker  v.  SeweU,  (d) 
Nauailley.  Chreenwoody(ei)  ProsserY.  Watts, Qf^  ColyerY.Finch,(K) 
Alexander  v.  Crosby,  (i) 

Mr.  Palmer  replied. 

Judgment  reserved. 

December  21. 

The  Lord  Ohangellob.  —  In  my  opinion  the  abstract  and  the 
eyidence  adduced  support  tliis  decision. 

The  defendant  admits  that  he  is  an  unwilling  purchaser ;  bat, 

nevertheless,  he  has  a  right  to  insist  on  a  title  for  sixty  years ;  ^ 

and  not  only  a  safe,  holding  title  (which  he  hardly  denies  has 

been  offered  to  him),  but  a  marketable  title, ^  capable  of 

*  248    strict  proof,  enabling  ♦  him  easily  to  resell,  whenever  he 

may  have  a  mind  so  to  do.  The  plaintiff,  the  vendor,  alleges 
that  he  shows  one  John  Jones  to  have  been  seised  in  fee  of  the 
premises  in  1798,  more  than  sixty  years  ago,  and  that  a  good  title, 
both  legal  and  equitable,  is  deduced  from  John  Jones  to  himself, 
which  he  is  ready  to  make  over  to  the  defendant,  the  purchaser. 
The  seisin  in  John  Jones  is  evidenced  by  his  occupation  of  the 
premises ;  by  his  entering  in  1798  into  a  contract,  as  owner,  with 
a  builder,  to  erect  a  mill  for  him  on  the  premises,  which  was 
erected,  and  in  which  he  carried  on  his  business ;  by  his  having, 
as  owner,  in  March,  1799,  redeemed  the  land-tax  charged  on  the 
premises,  and  by  the  uninterrupted  enjoyment  ever  since  of  those 
under  whom  the  plaintiff  claims. 

This  seisin  is  not  very  strenuously  questioned  by  the  purchaser, 
who  allows  that  it  would  be  unassailable,  were  it  not  that  in  a  deed 
executed  in  1815,  and  set  out  in  the  abstract,  there  is  a  recital  of 

(a)  12  Yea.  262.  (c)  11th  ed.,  pp.  468,  460,  486. 

(6)  Vol.  1,  pp.  20,  262,  268. 

(d)  Sug.  V.  &  P.  App.  p.  1096,  No.  12. 

(0  T.  &  R.  26.  (h)  6  H.  L.  Caa.  906. 

Cg)  6  Madd.  69.  (t)   1  J.  &  Ut.  666. 

>  See  1  Sngden  Y.  &  P.  (8th  Am.  ed.)  866,  866 ;  1  Dart  Y.  &  P.  (4th  Eng. 
ed.)  271. 

»  See  1  Dart  Y.  &  P.  (4th  Eng.  ed.)  76,  85,  396;  1  Sugden  V.  &  P.  (8ih 
Am.  ed.)  386,  note  (d)  ;  Swayne  v.  Lyon,  67  Penn.  St.  436. 
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some  other  deeds  respecting  the  premises  alleged  to  have  been 
executed  before  the  sixty  years.  Those  deeds,  if  credited,  show 
that  in  1779  one  Ooodeve  was  seised  in  fee  of  the  premises,  and 
*that  by  mesne  conveyances  the  fee-simple  came  to  John  Jones. 
But  the  objection  is,  that  the  deeds  so  recited  are  not  produced. 
A  controversy  arose  at  the  bar,  whether  it  was  necessary  to  pro- 
duce or  to  prove  the  execution  of  these  deeds,  which  were  never 
in  the  possession  of  the  vendor.  The  vendor's  counsel  contended 
that  it  was  not  necessary  for  him  to  go  further  back  than  sixty 
years,  for  if  it  were,  by  reason  of  recitals  of  older  deeds,  there 
might  be  a  necessity  to  go  back  to  the  time  of  the  Anglo-Saxons, 
each  deed  produced  reciting  a  deed  more  ancient ;  while  the  pur^ 
chaser's  counsel  took  the  distinction  between  recitals  in  deeds  exe- 
cuted within  the  sixty  years  containing  recitals  of  earlier 
deeds,  and  deeds  executed  further  back  than  sixty  *  years  *  249 
containing  such  recitals.  Perhaps  the  test  may  be,  whether 
the  recited  deeds  not  produced  cast  any  reasonable  suspicion  upon 
the  title  shown  by  the  deeds  produced. 

But  this  controversy  must  be  settled  hereafter,  because  in  the 
present  case  it  is  allowed  that  a  due  search  has  been  made  for  the 
recited  deeds,  and  that  there  is  sufficient  secondary  evidence  of 
the  execution  of  those  deeds  and  of  their  contents,  —  subject  to  this 
objection,  which  was  strongly  pressed,  that  part  of  this  secondary 
evidence  consisted  of  affidavits  of  professional  men,  which  set  out 
extracts  from  the  account-books  of  deceased  solicitors  concerned 
in  framing  those  deeds,  making  charges  for  preparing  the  deeds, 
and  for  attending  to  witness  their  execution. 

This  objection  was  founded  upon  the  following  supposed  canon 
in  conveyancing,  that  ''to  make  out  a  marketable  title  all  the 
evidence  must  be  portable,  —  such  as  may  be  carried  into  the  mar- 
ket and  shown  to  those  who  may  be  inclined  to  buy,  and  such 
as  may  be  hereafter  bodily  transferred  from  buyer  to  buyer." 
Here,  it  was  said,  the  solicitors'  books  referred  to  in  theaffidavits 
cannot  be  handed  over  with  the  documents  mentioned  in  the 
abstract,  and  therefore  a  marketable  title  is  not  made  out.  Were 
the  writings  referred  to  in  the  affidavits  records,  or  in  any  way  pub- 
lid  jurUj  so  that  access  to  them  might  be  obtained  as  of  right,  it 
was  conceded  that  the  objection  would  not  hold, — but  it  was  urged 
that  a  purchaser  would  have  no  right  to  claim  possession,  or  an 
inspection,  of  the  solicitors'  books  relied  upon,  and  he  would 
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be  in  no  situation  to  make  out  a  marketable  title  to  another  pur- 
chaser. 

*  250       No  authority  whatever  was  cited  for  this  supposed  *  canon ; 

if  sound,  it  would  be  equally  applicable  to  secondary  evi- 
dence of  deeds  executed  within  the  sixty  years,  and  it  would  ren- 
der lands  and  houses  unsalable  wherever,  by  an  accidental  fire, 
recent  deeds  conveying  them  had  been  accidentally  destroyed. 
This  canon  is  likewise  at  variance  with  the  established  practice  of 
conveyancing ;  for  pedigrees  in  an  abstract  are  proved  by  a  refer- 
ence to  entries  in  family  Bibles,  and  in  surgeons'  books,  which  are 
not  handed  over  with  the  abstract ;  and  identity  of  parcels  is 
proved  by  a  reference  to  maps  which  are  not  in  the  custody  of  the 
vendor,  and  which  he  does  not  hand  over  to  the  purchaser,  nor 
give  any  certain  means  to  the  purchaser  to  acquire.  If  such  objec- 
tions are  to  prevail,  the  transfer  of  real  property  in  England  would 
not  only  be  difficult  but  would  become  often  impossible,  where 
there  is  an  unwilling  purchaser. 

The  next  objection  (more  strenuously  relied  upon)  was,  that  the 
abstract  does  not  show  a  proper  deduction  of  title  from  John  Jones 
to  the  plaintiff,  because  he  claims  under  a  conveyance  executed,  in 
1815,  by  the  assignees  of  John  Jones,  then  a  bankrupt,  and  that 
this  deed  recites  certain  deeds,  by  which  the  premises  in  question 
were  mortgaged  by  John  Jones,  and  were  reconveyed  to  him  by 
the  mortgagees,  —  which  deeds  have  not  been  produced,  and  are 
not  forthcoming.  ^ 

The  vendor's  counsel  first  relied  upon  the  new  Statute  of  Limi- 
tations, according  to  which  no  claim  can  be  made  to  realty  more 
than  twenty  years  after  the  right  has  accrued,  and  here  there  has 
been  an  undisturbed  enjoyment,  according  to  the  deed  of  1815,  for 
forty-four  years.  But  I  do  not  think  that  the  new  Statute  of  Limi- 
tations in  any  respect  abridges  the  period  of  sixty  years,  for 
which  previously  a  good  tide  must  have  been  proved  by 

*  251    *  the  vendor.  ^    There  are  exceptions  to  the  bar  by  lapse 

of  time,  by  reason  of  infancy,  and  other  disabilities,  and 
the  estimated  duration  of  the  life  of  man  is  still  regarded  as  meas- 
uring the  period  during  which  the  titie  must  be  proved,  although 
attempts  have  been  made  by  very  distinguished  persons  to  abridge 
this  period,  so  as  to  facilitate  the  transfer  of  real  property. 

>  See  1  Sogden  Y.  &  F.  (Sth  Am.  ed.)  366. 
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But  I  am  of  opinion  that  we  have  here  sufficient  secondary  evi- 
dence of  these  deeds,  and  that  this  evidence  is  admissible.  During 
the  argument  I  had  understood  a  statement  to  be  made,  in  opening 
the  appellant's  case,  that  there  was  no  evidence  of  •any  search  for 
these  deeds ;  upon  which  I  suggested  the  expediency  of  the  inquiry 
going  back  to  the  chief  clerk,  that  such  a  search  might  be  proved. 
Subsequently,  however,  on  the  part  of  the  plaintiff,  the  respondent, 
the  most  ample  evidence  was  adduced  of  a  search  among  the  papers 
of  all  persons  who  could  reasonably  be  supposed  to  have  been  in 
possession  of  these  deeds,  if  they  were  extant,  and  none  of  them 
can  be  found,  although  there  is  extant,  and  there  has  been  shown 
to  the  purchaser  the  abstract  of  the  title  made  out  and  examined 
by  a  conveyancer  in  the  year  1815,  from  which  abstract  the  deed 
of  1815  had  been  drawn,  and  in  which  abstract  these  missing  deeds 
are  abstracted. 

The  loss  of  the  deeds  being  proved,  the  question  therefore  arises, 
whether  there  is  not  sufficient  secondary  evidence  of  their  having 
been  executed,  and  of  their  contents. 

The  recital  in  a  deed  is,  generally  speaking,  evidence  only  between 
parties  and  privies ;  but  various  authorities  were  cited  before  me  to 
show  that  in  a  case  of  this  sort,  the  recital  of  a  deed  iu  a  deed 
has  been  received  as  secondary  evidence  of  the  recited  deed  ;  ^ 
and  as  there  has  *  been  an  enjoyment  of  forty-four  years  *  252 
under  these  deeds,  I  shall  presume  that  they  were  executed. 

The  chief  peril  pointed  out  by  the  appellant's  counsel  to  the  pur- 
chaser from  these  non-appearing  deeds  was,  that  they  might  have 
been  pledged  as  a  security  for  money  borrowed,  by  way  of  equitable 
mortgage,  and  that  the  equitable  mortgages  may  hereafter  start  up 
and  claim  a  charge  upon  the  premises  against  the  purchaser,  who, 
by  the  recitals,  must  be  supposed  to  have  had  notice,  which  would 
deprive  him  of  his  advantage  from  being  clothed  with  the  legal 
estate. 

But  I  must  say  that  this  peril  seems  to  me  to  be  imaginary  and 
chimerical.  Forty  and  four  years  have  elapsed  since  there  could 
have  been  any  such  fraudulent  deposit  by  way  of  equitable  mort- 
gage ;  and  if  such  an  equitable  mortgagee  should  now  start  up,  he 
will  have  formidable  difficulties  to  encounter  in  explaining  his 
laches,  and  in  encountering  the  Statute  of  Limitations.    Mr.  Palmer 

>  See  2  Sogden  Y.  &  P.  (8th  Am.  ed.)  417. 
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admitted  that  an  abstract  need  not  guard  against  remote  possibil- 
ities,—  and  surely  this  long  dormant  equitable  mortgage  is  a  very 
remote  possibility, —  whereas  there  is  a  great  probability  that  the 
missing  deeds,  which  were  extant  in  1815,  and  were  then  abstracted 
and  recited,  have  since  perished  from  time  and  accident. 

Particular  stress  was  laid  on  the  non-production  of  the  will  of 
John  Osborne,  which  is  mentioned  in  the  deed  of  1815.  Bat, 
although  there  was  a  sweeping  requisition  after  the  delivery  of  the 
abstract,  for  the  production  of  ^^  all  the  deeds,  wills,  and  other  doc- 
uments, recited  or  referred  to  in  the  deed  of  1815,"  when  the 
inquiry  took  place  before  the  chief  cletk,  this  will  was  never  asked 
for  or  alluded  to  ;  and  I  make  no  doubt  that  if  it  had  been 

*  258    asked  for  it  might  have  been  obtained,  and  *  would  have  been 

produced  in  half  an  hour  from  Doctors'  Commons. 
Since  1815,  when  the  legal  and  equitable  estate  vested  in  the 
Coopers,  (a)  there  is  a  regular  deduction  of  title  by  deeds  produced, 
duly  executed,  down  to  the  present  plaintiff.  This  would  not  be 
enough  without  going  further  back  ;  but  I  think  there  is  sufficient 
evidence  that  the  fee-simple  proved  to  be  in  John  Jones  in  1798, 
vested  in  the  Coopers  in  1815,  so  as  to  make  the  title  offered  by 
the  vendor  such  as  the  purchaser  was  bound  to  accept. 

This  appeal  must  be  dismissed  with  costs. 


OFTEN  t;.  HARMAN. 

1859.    December  17,  20.    Before  the  Lords  Justices. 

A  settlement  contained  a  power  which  was  to  be  executed  bj  A.,  with  the  eon- 
sent  of  B.,  *<  such  consent  to  be  signified  by  some  deed  to  be  duly  executed 
by  him,  and  not  otherwise,^^  to  release  certain  estates  from  charges  in  favor 
of  the  younger  children  of  A.,  and  substitute  others  in  their  stead.  The 
donee  of  the  power  executed  it  by  deed,  which  was  not,  however,  executed  by 
B.  till  nine  months  ailer  its  execution  by  A.,  but  evidence  was  produced  that 
a  drafk  of  the  deed,  purporting  to  be  an  execution  of  the  power  by  A.,  had 
been  shown  to  B.  before  it  was  executed  by  A.,  and  that  B.  had  then  given 
his  parol  consent  thereto :  Edd,  that  the  power  had  been  validly  executed. 

(a)  The  property  was  conveyed  to  the  Coopers,  by  the  deed  before  refenred 
to  as  having  been  executed  in  1815,  and  as  being  set  out  in  the  abstract. 
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This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls, 
dismissing  with  costs  a  summons  taken  out  by  the  defendant  to 
yary  the  chief  clerk's  certificate  made  in  a  vendor's  suit  for  the 
specific  performance  of  a  contract  for  sale  of  real  estate,  and  cer- 
tifying that  a  good  title  was  made  to  the  premises  contracted  to  be 
sold  from  the  26th  of  April,  1858. 

The  principal  question  upon  the  appeal  arose  out  of  the  following 
circumstances :  — 

The  title  to  the  premises  in  question  was  derived  under 
*  the  marriage  settlement  of  Edward  Knight  the  younger,  *  254 
dated  the  2d  of  March,  1840,  by  which  certain  freehold 
estates  were  conveyed  to  uses,  under  which  Edward  Knight  the 
younger  was  tenant  for  life,  and  had  also  power  to  release  a  portion 
of  the  settled  estates,  called  the  Great  Moatenden  farm  and  prem- 
ises, from  a  certain  charge  for  portions  in  favour  of  the  younger 
children  of  the  marriage,  upon  substituting  for  it  any  other  estates 
of  competent  value  to  which  he  might  be  entitled  under  an  indent- 
ure dated  in  1815 ;  but  it  was  provided  that  the  substitution  should 
not  take  place  except  with  the  previous  consent  of  the  trustees  for 
the  time  being  of  a  term  of  8000  years  in  the  settled  premises, 
"  such  consent  to  be  signified  by  some  deed  to  be  duly  executed  by 
the  trustees  respectively,  and  not  otherwise/' 

By  an  indenture  dated  17th  of  December,  1857,  Edward  Knight 
the  younger  conveyed  to  Mr.  Offen  (the  plaintiff  in  the  present 
suit)  the  Great  Moatenden  farm  and  premises,  revoking  by  the 
deed  the  uses  of  the  indenture  of  the  2d  of  March,  1840,  so  far  as 
they  affected  those  premises.  The  trustees  of  the  term  of  8000 
years  were  made  parties  to  the  deed  of  December,  1857,  for  the 
purpose  of  thereby  signifying  their  consent  to  the  substitution  of 
other  estates  to  which  E.  Knight  the  younger  was  entitled  under 
the  deed  of  1815,  for  those  at  Moatenden. 

The  Great  Moatenden  farm  and  premises  formed  the  subject- 
matter  of  the  contract  in  the  present  suit,  and  in  the  abstract  of 
title  furnished  to  the  defendant,  the  indenture  of  the  17th  of  De- 
cember, 1857,  was  stated  to  have  been  duly  executed  by  all  the 
parties,  including  the  trustees  for  the  time  being  of  the  term  of 
8000  years ;  but  on  the  abstract  being  compared  with  the  deed 
itself,  it  appeared  that  that  instrument  had  not  been  executed 
by  P.  G.  Austen  Leigh,  one  of  those  trustees,  ♦  until  the  ♦  265 
month  of  October,  1858,  nine  months  after  the  date  of  the 
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conveyance,  and  only  a  short  time  before  the  institution  of  the 
present  suit. 

It  had  been  objected  before  the  chief  clerk,  on  the  part  of  the 
defendant,  that  the  indenture  of  the  17th  of  December,  1857,  was 
not  a  valid  execution  of  the  power  of  substitution  by  E.  Elnight  the 
younger,  inasmuch  as  the  trustee  F.  G.  Austen  Leigh  had  not  at 
that  time  given  his  consent  to  the  substitution  of  other  estates,  and 
that  the  execution  of  the  indenture  by  him  nine  months  after  it  had 
been  executed  by  E.  Knight  the  younger  could  not  operate  as  such 
a  consent  as  was  required  by  the  indenture  of  March,  1840. 

Upon  the  present  appeal  coming  on  in  the  first  instance  before 
the  ftdl  Court,  on  the  25th  of  November,  1859,  the  petition  of  appeal 
was  directed  to  stand  over,  in  order  that  evidence  of  contempo- 
raneous assent  by  F.  O.  Austen  Leigh  to  the  execution  of  the  in- 
denture of  the  I7th  of  December,  1857,  which  it  was  alleged  could 
be  furnished,  might  be  produced. 

Upon  tlie  appeal  being  now  again  brought  on  for  hearing  before 
the  Lords  Justices,  evidence  was  produced  that  F.  G.  Austen  Leigh 
the  trustee,  although  he  had  not  executed  the  indenture  of  Decem- 
ber, 1857,  till  long  after  it  was  executed  by  E.  Knight  the  younger, 
had  been  informed  of  the  intention  of  E.  Ejiight  the  younger  to 
make  the  proposed  substitution,  and  had  seen  a  draft  of  the  deed 
and  given  his  consent  by  parol  thereto,  before  the  conveyance  to 
0£fen,  the  plaintiff,  was  prepared. 

Mr.  Selwyn  and  Mr.  Pemlerion^  in  support  of  the  appeal.  —  Inas- 
much as  to  the  exercise  of  the  power  of  substitution, 
*  256  *  the  deed  of  March  2, 1840,  in  precise  and  express  terms 
required  the  consent  of  the  trustees  to  be  signified  by  some 
deed  to  be  duly  executed  by  them  respectively,  and  not  otherwise, 
the  mere  parol  assent  by  F.  G.  Austen  Leigh,  given  long  before  he 
had  executed  the  deed,  was  insufficient  to  give  validity  to  the  exer- 
cise of  the  power ;  nor  could  the  execution  of  the  indenture  by  F. 
G.  Austen  Leigh,  so  long  after  it  had  been  executed  by  E.  Knight, 
have  the  effect  of  making  it  valid  as  an  exercise  of  the  power. 

They  referred  to  Bateman  v.  DaviSj  (a)  Bawkins  v.  Kemp^  (J) 
Wright  V.  Wakeford^  (c)  Freer  v.  HeBSe^  (d)  Sugden  on  Powers,  (e) 
(a)  3  Madd.  9S.  (d)  4  De  G.,  M.  &  6.  495. 

(6)  3  East,  410.  (e)  Page  339. 

(0  17Vea.464. 
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Mr,  Boundell  Palmer  and  Mr.  Freematij  in  support  of  the  deci- 
sion at  the  Rolls. 

They  referred  to  McQueen  v.  Farqukar^  (a)  Ex  parte   Tav- 
€ner.(V) 

Mr.  Pemberton  replied. 

The  Lord  Justice  Knight  Bruce.  —  Whether  less  than  the 
whole  materials  at  the  present  moment  before  the  Court  of  appeal 
would  have  been  sufficient  to  establish  a  due  execution  of  the 
power  by  the  deed  of  substitution  of  December,  1857,  it  is  unneces- 
sary to  determine ;  but,  seeing  what  the  whole  materials  now 
are,  I  am  of  opinion  that  a  due  execution  of  the  *  power  by  *  267 
flie  deed  has  been  sufficiently  shown ;  This,  however,  is  of 
course  apart  from  the  question,  when  tiie  due  execution  was  first 
shown  by  the  plaintiffi 

The  Lord  Justice  Turner  concurred. 


In  the  Matter  of  The  LONDON  AND  BIRMINGHAM  FLINT 
GLASS  AND  ALKALI  COMPANY  (LIMITED)  and  of  The 
JOINT-STOCK  COMPANIES  ACT,  1866  &  1857. 

JEr  ;iai^  FREDERICK  ROBERT  WRIGHT,  on  his  own  behalf 
and  also  as  the  Attorney  duly  authorized  of  ALFRED  JAMES 
WATERLOW,  WALTER  BLANDFORD  WATERLOW,  and 
SYDNEY  HEDLEY  WATERLOW. 

1859.    June  8.    Before  the  Lord  Chancellor  Lord  Chelmsford. 

An  assignee  of  a  judgment  debt  of  less  than  50Z.  against  a  limited  company  on 
which  execution  had  issued,  with  a  return  of  ntdla  bona :  Hddy  entitled  under 
a  power  of  attorney  contained  in  his  assignment  to  petition  to  wind  up  the 
company. 

SembUt  that  an  equitable  debt  will  support  such  a  petition. 


(a)  11  Ves.  467.  (6)  7  De  G.,  M.  &  G.  627. 
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This  was  an  appeal  from  the  decision  of  Mr.  Commissioner  San- 
debs  dismissing  a  petition  for  winding  up  the  above  company, 
which  was  formed  in  February,  1857,  and  registered  as  a  limited 
company  under  the  provisions  of  the  Joint-stock  Companies  Act, 
1856,  its  objects  being  defined  by  its  deed  to  be  the  erection  of 
flint  glass  and  alkali  works  at  Birmingham  or  elsewhere  in 
England,  or  the  acquisition  by  purchase  of  such  works,  and  carry- 
ing on  the  same.  The  company  carried  on  business  for  some  time, 
but  fell  into  difficulties,  and  on  the  18th  of  March,  1858,  they  en- 
tered into,  an  agreement  with  the  Islington  Glass  Company 
*  258  (Limited)  to  sell  *  to  the  latter  company  the  benefit  of  an 
agreement  under  which  the  former  company  held  their  works, 
and  also  to  sell  the  good-will  of  the  business  to  the  latter  company. 
The  former  company  had  since  the  date  of  the  agreement  ceased 
to  carry  on  business,  and  was  largely  indebted.  On  the  29th  of 
March,  1858,  Messrs.  Waterlow,  who  were  creditors  of  the  com- 
pany, recovered  judgment  against  them  for  25/.  16«.  9d.,  and  ob- 
tained a  writ  of  fi.  fa.  On  the  6th  of  January,  1859,  Messrs. 
Waterlow  assigned  their  judgment  debt  to  the  appellant  with  a 
power  of  attorney,  authorizing  him  to  sue  in  their  names. 

On  the  2d  of  April,  1859,  the  appellant  presented  a  petition  in 
his  own  name  and  as  the  attorney  of  Messrs.  Waterlow,  seeking  to 
have  the  company  wound  up,  but  the  commissioner  dismissed  the 
petition,  on  the  grounds  that  the  debt  due  to  tlie  appellant  was 
insufficient  in  amount,  and  was,  moreover,  merely  equitable.  The 
appeal  had  been  brought  before  the  Lords  Justices,  who  suggested 
that  the  case  should  be  heard  by  the  Lord  Chancellor. 

Mr.  De  GeXj  in  support  of  the  appeal.  —  The  conmiissioner 
thought  that  the  appellant  was  not  a  creditor  within  the  meaning 
of  the  Act,  inasmuch  as  he  was  the  assignee  of  a  legal  debt,  and 
therefore  a  creditor  in  equity  only.  But  the  68th  section  of  the 
Joint-stock  Companies  Act,  1856,  provides,  that  a  company  may 
be  wound  up  whenever  an  execution  issued  on  a  "  judgment,  decree, 
or  order "  obtained  in  any  Court  in  favour  of  any  "  creditor "  in 
any  suit  is  returned  unsatisfied,  showing,  therefore,  that  the  word 
^^  creditor "  includes  a  person  to  whom  a  debt  is  due  which  is 
recoverable  in  equity  merely.  The  greatest  injustice  would  arise 
if  any  other  construction  were  put  upon  the  Act ;  for  an 
*  259  ♦  equitable  creditor,  having  now  no  remedy  except  under 
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the  act,  would  then  be  wholly  without  redress.  Carpenter  v. 
Thamtan,  (a)  There  is  no  analogy  in»  this  respect  between  pro- 
ceedings under  the  Winding-up  Acts  and  those  in  bankruptcy,  for 
in  the  latter  case  an  equitable  creditor  has  a  right  to  sue  in  a 
Court  of  Equity.  Nor  is  the  debt  insufficient  in  amount.  The 
restriction  in  that  respect  is  contained  in  the  first  branch  of  the 
68tbr  section  only,  and  applies  merely  to  debts  on  which  judgment 
has  not  been  recovered. 

The  respondents  did  not  appear. 

The  Lord  Chancellor.  —  The  second  branch  of  the  68th  section 
of  the  Act  does  not  require  that  a  judgment  debt  should  be  of  any 
specified  amount  to  constitute  a  ground  for  winding  up  a  company, 
when  there  is  no  return  to  the  writ  of  execution.  It  is  only  with 
respect  to  an  unsatisfied  demand,  not  upon  a  judgment,  that  a 
limit  is  fixed  requiring  it  to  be  not  less  than  501.  Then,  with 
regard  to  the  nature  of  the  debt,  Mr.  De  Q-ex  has  argued,  with  a 
great  deal  of  reason,  that  the  creditor  may  be  either  a  legal  or 
equitable  creditor,  and  that  it  must  have  been  the  intention  of  the 
legislature  to  include  equitable  debts.  There  might  however  be 
a  question  whether  a  person  who  does  not  obtain  a  decree  of  the 
Court  of  Chancery,  but  is  only  an  equitable  creditor,  by  taking  an 
assignment  of  a  judgment  debt  at  law,  is  a  creditor  within  the  69th 
section  so  as  to  be  competent  to  petition  alone.  It  is  not  necessary 
to  decide  this  on  the  present  occasion,  as  the  petition  is  h^re  pre- 
sented in  the  names  of  the  legal  creditors  as  well  as  of  the  equi- 
table creditor. 

Winding-up  order  made. 

(a)  1  B.  &  Aid.  52. 
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*  260        *  Ex  parte  JOHN  WILLIAM  HOLDERNESS. 

In  the  Matter  of  JOHN  WILLIAM  HOLDERNESS,  a  bankrupt. 
1859.    July  4.    Before  the  Lords  Justicrs. 

A  bankrupt  had,  a  short  time  before  his  bankruptcy,  represented  to  his  bankers 
that  he  was  the  owner  of  three  ships  in  the  course  of  building  abroad.  Some 
time  afterwards  his  account  with  them  being  largely  oyerdrawn,  they  pre- 
pared an  agreement  for  him  to  sign,  whereby  he  agreed  to  mortgage  the  ships 
to  them  for  the  floating  balance.  He  had  preyiously,  however,  sold  the 
ships  to  his  brother,  subject  to  an  agreement  for  the  payment  to  himself  of 
any  profit  on  a  resale.  He  signed  the  proposed  memorandum  without  men- 
tioning the  fact  of  the  sale.  Held,  that  although  the  bankers  made  no  farther 
advance  on  the  security  of  the  memorandum,  the  bankrupt  had  been  guilty 
of  a  suppression,  which  could  not  be  overlooked  on  the  question  of  his  certifi- 
cate, and  that  it  had  been  rightly  suspended  for  three  years  without  protection. 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner 
Aybton,  suspending  the  appellant's  certificate  of  conformity  for 
three  years  without  protection,  and  at  the  end  of  that  period  grant- 
ing it  as  of  the  third  class  only. 

The  bankrupt  was  a  timber  merchant  and  commission  agent  at 
Hull,  and  the  ground  of  the  commissioner's  decision  was,  that  the 
bankrupt  had  contracted  a  debt  by  fraud,  in  obtaining  from  the 
petitioning  creditors  forbearance  of  their  debt,  by  agreeing  to 
execute  to  them  a  mortgage  of  a  ship  which  he  had  already  sold. 

The  petitioning  creditors  were  the  bankers  of  the  bankrupt,  and 
in  April,  1858,  his  account  with  them  being  largely  overdrawn, 
they  pressed  him  for  security.  He  had  some  time  before  repre- 
sented to  them  that  he  was  the  owner  of  three  vessels  which  were 
in  the  course  of  being  built  for  him  at  Richibuctoo;  and  the 
bankers,  presuming  that  this  state  of  things  continued,  prepared 
a  memorandum  for  him  to  sign,  purporting  to  be  an  agree- 

*  261    ment  by  the  bankrupt  to  assign  those  vessels  to  them  by  •  way 

of  mortgage  for  the  balance  of  his  banking  account,  not 
exceeding  14,000/. 

The  bankrupt  had  previously,  in  fact  the  16th  of  November, 

1857,  agreed  to  sell  the  vessels  to  his  brother  Thomas  Hunter 

Holderness,  but  it  was,  as  he  now  deposed,  part  of  the  agreement 

that,  in  the  event  of  the  vessels,  when  resold  by  Thomas  Hunter 
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Holderness,  realizing  a  larger  price  than  that  at  which  he  had 
bought  tliem,  the  profit  should  be  paid  to  the  bankrupt. 

The  bankrupt  signed  the  proposed  memorandum  on  the  30th  of 
April,  1858,  without  mentioning  to  the  petitioning  creditors  the 
fact  of  the  sale  to  his  brother.  The  balance,  however,  due  from 
him  to  the  petitioning  creditors  had  not  been  increased,  nor  had  he 
incurred  any  new  debt  with  them  after  the  memorandum  was 
signed.  He  now  deposed  that  he  had  hoped  to  induce  his  brother 
to  postpone  his  security  to  that  of  the  petitioning  creditors. 

The  adjudication  of  bankruptcy  took  place  on  the  10th  of  June, 
1858. 

Mr.  Bacon  and  Mr.  Baggally^  in  support  of  the  appeal,  sub- 
mitted that  the  bankrupt  had  not  made  any  fraudulent  representa- 
tion. He  had  made  in  substance  a  first  equitable  mortgage  to  his 
brother,  retaining  an  interest  in  the  vessels.  When  the  petitioning 
creditors  urged  him  to  sign  a  memorandum  which  they  had  pre- 
pared, there  was  therefore  an  interest  for.  it  to  operate  upon,  and 
they  made  no  inquiry  as  to  incumbrances.  Nothing  at  all  events 
was  done  by  the  bankrupt  to  merit  so  severe  a  sentence. 

*  Mr.  Seltvyn  and  Mr.  UddiSj  for  the  assignees,  were  not  *  262 
called  upon. 

The  Lord  Justice  Knight  Bruce  —  It  does  not  appear  to  me 
that  the  creditors  whose  particular  interests  are  now  represented 
before  the  Court  have  suffered  in  any  way  by  what  the  bankrupt 
has  done.  It  does  not  appear  that  there  has  been  any  important 
delay  even  in  consequence  of  what  took  place,  but  unfortunately,  not 
alone  by  what  occurred  in  April,  1858,  but  also  by  what  had  taken 
place  in  the  latter  part  of  the  preceding  year,  the  bankers  were  led 
to  believe  that  the  bankrupt's  interest  in  the  three  vessels  referred 
to  was  not  subject  to  any  incumbrance  whatever.  However  little 
they  may  have  suffered,  it  is  impossible  for  the  Court  to  pass  over 
the  suppression  of  truth,  into  which,  under  some  pressure  it  is 
true,  the  bankrupt  hsus  allowed  himself  to  be  surprised.  It  will 
therefore  be  impossible  to  adopt  a  conclusion,  which  would  be  one 
of  so  bad  an  example,  as  to  mitigate  the  sentence  pronounced.  Of 
course  the  mere  apprehension  of  a  bad  example  would  not  justify 
the  Court  in  maintaining  a  sentence  which  it  thought  there  was 
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solid  ground  for  varying,  but  in  the  present  case  I  fear  there  is  no 
such  solid  ground,  however  painful  in  the  circumstances  it  may  be 
to  come  to  that  decision. 

At  the  same  time  I  do  not  see  why  the  certificate,  when  granted, 
should  be  of  the  third  class.  I  think  that,  if  my  learned  brother 
does  not  dissent,  it  may  be  of  the  second  class,  which,  however, 
will  by  no  means  indicate  our  approval  of  the  course  that  the 
bankrupt  has  taken. 

•  263  *  The  Lord  Justice  Turner. — I  concur  with  reluctance ; 
and  although  I  cannot  consent  to  any  variation  of  the  judg- 
ment other  than  that  of  altering  the  class  of  cei*tificate,  I  extremely 
disapprove  of  the  pressure  exercised  upon  the  bankrupt  by  the 
bankers. 


ExparU  CHARLES  ROTHSAY  PRAMPTON. 

In  the  Matter  of  CHARLES  ROTHSAY  PRAMPTON. 

1859.    August  4.    Before  the  Lords  JusncKS. 

Where  a  person  on  leaving  this  country  has  authorized  another,  either  in  writing 
or  yerbally,  to  act  for  him  generally  in  his  absence,  the  latter  has  authority 
to  instruct  a  solicitor  to  appear  on  behalf  of  the  former  to  show  cause  against 
an  adjudication  of  bankruptcy  against  him. 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner 
Hill,  refusing  to  hear  cause  shown  against  an  adjudication  of 
bankruptcy  against  the  appellant,  on  the  ground  that  the  person 
appearing  to  show  cause  on  behalf  of  the  appellant  was  not  duly 
authorized  in  that  behalf. 

The  petition  of  appeal  purported  to  be  that  of  the  bankrupt,  and 
was  presented  on  his  behalf  by  a  solicitor  of  the  Court  of  Bank- 
ruptcy, who  took  upon  himself  to  act  as  the  bankrupt's  solicitor. 
He  had  obtained  from  their  Lordships  ex  parte  an  order  authoriz- 
ing him  to  sign  the  petition  on  behalf  of  the  petitioner. 

The  petition  and  the  affidavits  in  support  of  it  stated  that  the 
appellant  only  attained  the  age  of  twenty-one  years  in  February, 
1859,  and  had  not  at  any  time  been  a  trader  within  the  meaning 
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of  the  bankrapt  laws;  that  in  June,  1859,  he  left  this 
oountrj  and  went  to  reside  in  *  Canada ;  that  at  the  time  *  264 
of  his  leaving  this  country  he  had  satisfied  and  discharged, 
with  some  trifling  exceptions,  all  fair  and  just  claims  upon  him, 
but  that  there  remained  some  demands  which  had  been  made 
against  him  for  sums  which  were  either  not  legally  due  to  any 
extent,  or  were  in  excess  of  what,'  if  any  thing,  was  actually  duo 
from  the  appellant ;  that  on  leaving  this  country  as  aforesaid  he 
had  constituted  his  uncle  Mr.  Edward  Frampton  his  general  agent 
for  settling  such  of  his  afifoirs  as  remained  to  be  settled  in  this 
country,  and  had  left  in  the  hands  of  his  uncle  moneys  exceeding 
in  amount  all  the  debts  due  or  claimed  to  be  due  from  him,  and 
that  the  appellant's  departure  was  not  for  the  purpose  of  defeating 
or  delaying  his  creditors  or  any  one  of  them. 

It  appeared  that  on  the  4th  of  July,  1859,  Mr.  Edward  Framp- 
ton received  notice  of  the  adjudication  from  the  messenger  of  the 
District  Court,  accompanied  by  a  caution  not  to  part  with  any  of 
the  appellant's  moneys. 

On  the  9th  of  July,  1859,  Messrs.  Bubb  &  Co.,  who  were  the 
appellant's  general  solicitors,  and  were  instructed  on  that  occasion 
by  Mr.  Edward  Frampton,  gave  notice  to  the  registrar  of  the 
Court,  and  to  the  solicitor  to  the  petitioning  creditors,  that  it  was 
intended  to  dispute  the  adjudication  on  the  appellant's  behalf,  and 
the  14th  of  July  was  appointed  for  that  purpose. 

A  sitting  was  held  accordingly  on  the  14th  of  July,  and  was 
adjourned  successively  to  the  19th  and  25th  and  26th  of  July,  on 
which  occasions  (Messrs.  Abbot,  Lucas,  and  Leonard,  Messrs. 
Bubb's  agents  at  Bristol,  having  been  instructed  by  the  latter  to 
appear)  Mr.  Abbot  appeared  for  the  purpose  of  showing  cause  on 
the  appellant's  behalf  against  the  adjudication.  The  solic- 
itor of  *  the  petitioning  creditors  objected  that  Mr.  Abbot  *  265 
had  no  authority  from  the  appellant  to  appear  for  him. 

The  commissioner  allowed  the  objection,  saying  that  there  ought 
to  be  express  authority,  for  that  if  implied  authority  were  suffi- 
cient  it  might  happen  that  many  persons  would  have  equal 
authority  to  make  or  to  oppose  such  an  application,  and  that  in 
such  an  event  the  Court  would  have  difficulty  in  deciding  as  to 
whether  the  name  of  the  bankrupt  should  be  used  to  support  or  to 
defeat  the  adjudication.  That  in  this  case  Mr.  Clifton,  a  solicitor, 
had  stated  to  the  Court  that  he  was  acting  for  the  alleged  bank* 
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rupt  up  to  the  time  of  his  departure,  but  had  taken  no  part  in  the 
present  application.  The  commissioner  thought  that  the  questions 
to  be  considered  were,  first,  whether  or  not  any  implied  authority 
would  be  sufficient  to  give  the  applicant  a  locus  standi  ;  secondly, 
whether  a  sufficient  implied  authority  had  been  shown  to  exist  in 
Mr.  Edward  Frampton,  or  if  not  in  him,  then  in  Mr.  Bubb ;  and 
thirdly,  if  in  .Mr.  Bubb,  whether  it  had  been  executed  in  due  time. 
The  main  question  no  doubt  was,  whether  any  Authority  short  of 
express  agency  was  sufficient  as  the  law  now  stood.  A  provision 
which  would  enable  the  Court  to  hear  a  person  in  opposition  to  the 
adjudication  where  the  alleged  bankrupt  was  abroad,  and  could 
have  no  notice  of  proceedings  in  bankruptcy  until  after  they  might 
have  deeply  affected  his  interests,  would  be  desirable  to  the  inte^ 
ests  of  justice.  But  the  question  was  not  what  the  law  should  be, 
but  what  it  was.  The  Consolidation  Act,  and  the  subsequent  Acts 
amending  it,  controlled,  and  often  with  great  particularity,  the 
practice  of  the  Court ;  and  with  a  view  of  leaving  as  little  as  might 
be  to  its  discretion,  the  Consolidation  Act  provided  that  rules  and 
orders  for  its  government  should  be  made.  It  would  be  neither 
right  nor  decorous  to  go  far  beyond  the  letter  of  the  Acts, 

*  266    unless  *  under  the  guidance  of  the  rules  and  orders,  none 

of  which  applied  to  the  present  question.  Now  the  words 
of  the  104th  section,  giving  the  right  to  make  the  application,  were 
limited  to  "  such  person "  as  had  been  "  adjudged  bankrupt." 
This  was  in  conformity  with  the  general  policy  of  the  law  relating 
to  bankrupts,  which  was  very  jealous  of  the  interference  of  stran- 
gers ;  and  although  exception  was  made  in  favour  of  creditors,  yet 
that  was  clearly  because  their  interests  were  affected  by  the  adju- 
dication. With  regard  to  the  hardship  of  dealing  with  the  interests 
of  a  person  behind  his  back,  the  legislature  must  have  contem- 
plated the  existence  of  this  hardship,  for  the  only  period  given  to 
the  alleged  bankrupt  as  of.  right  for  disputing  the  adjudication 
before  advertisement  was  seven  days ;  and  the  indulgence  of  the 
Court,  if  indulgence  should  be  exercised,  was  limited  to  fourteen 
additional  days.  Thus  not  only  the  bankrupt,  but  the  Court,  was 
kept  within  very  strict  bounds,  yet  it  was  quite  obvious,  that  twenty- 
one  days  could  not  much  avail  a  bankrupt  (if  he  were  meant  to 
exercise  any  will  upon  the  subject)  who  was  absent  from  the 
country.  Much  light  was  thrown  on  the  subject  by  the  223d  sec- 
tion. It  was  also  worthy  of  remark  that  the  attention  of  the  legis- 
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lature  had  been  again  directed  to  this  matter,  for  by  the  17  &  18 
Viet.  c.  118,  §  24,  the  twenty-one  days  mentioned  in  the  223d 
section  were  enlarged  to  two  calendar  months.  On  the  whole, 
therefore,  the  commissioner  said  he  could  not  resist  the  impression 
that  it  was  considered  by  the  legislature  that  the  interests  of  indi- 
yidual  debtors  must  give  way  to  the  interests  of  creditors,  which 
were  often  much  advanced  by  those  powers  of  the  Act  which 
enabled  the  Court  to  place  the  estates  of  bankrupts  without  much 
delay  under  the  protection  of  its  own  officers. 

The  following  was  the  commissioner's  memorandum  *  of  *  267 
the  decision  under  appeal :  — 

'*  Memorandum.  This  being  the  further  adjourned  sitting  for 
showing  cause  against  the  adjudication  of  bankruptcy  against  the 
said  Charles  Rothsay  Frampton,  Mr.  Stone,  of  counsel  for  the  peti- 
tioning creditors,  again  appearing  for  them,  and*  Mr.  Abbot,  as 
solicitor  for  the  bankrupt,  this  Court  doth  order,  that  —  tlie  bank- 
rapt  having  left  this  country  and  gone  to  America,  and  tliere  being 
no  agent  on  his  behalf  entitled  to  appear  and  be  heard  against  the 
adjudication,  —  the  application  made  on  behalf  of  the  said  bank- 
rupt to  be  heard  in  disputing  the  said  adjudication  be  refused,  but 
that  the  insertion  of  the  advertisement  in  the  London  Gazette  be 
postponed  until  the  2d  second  day  of  August  next,  for  the  purpose 
of  afifording  an  opportunity  for  an  appeal  against  such  refusal." 

Mr.  Bacon  and  Mr.  Be  Gexj  in  support  of  the  appeal.  —  The 
aflSdavit  of  Mr.  Edward  .Frampton  states  distinctly  that  the  appel- 
lant constituted  him  the  appellant's  general  agent  for  settling  such 
of  his  affairs  as  remained  to  be  settled.  This  is  quite  sufficient  to 
give  authority  to  Mr.  Edward  Frampton  to  dispute  an  adjudication 
of  bankruptcy  made  against  his  principal.  In  Howard  v.  Bail- 
lie  ^  (a)  which,  although  overruled  on  another  point,  has  always 
been  considered  law  on  this.  Lord  Loughborough  said:  ''The 
authority  to  pay  debts,  upon  the  first  view  of  it,  seems  to  be  more 
confined  and  specified  than  the  authority  to  collect  the  efiects ;  but 
if  we  consider  it  more  attentively,  we  shall  find  that  the  effect  of 
this  part  of  the  instrument  is  to  commit  the  application  of  the  per- 
sonal estate  in  payment  of  debts  to  those  attorneys  absolutely  and 
exclusively ;  and  it  .will  also  be  found,  without  the  assistance  of 

(a)  2  H.  Bl.  620. 
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general  word^,  that  an  authority  of  this  natare  necessarily 

*  268    includes  medium  *  powers,  which  are  not  expressed.    By 

medium  powers,  I  mean  all  the  means  necessary  to  be  used, 
in  order  to  attain  the  accomplishment  of  the  object  of  the  principal 
power,  which  in  this  case  is  the  paying,  satisfying,  and  discharging 
the  testator's  debts.  It  must  occur  to  every  man  who  reflects  upon 
the  nature  of  this  trust,  that  numberless  arrangements  would  be  to 
be  made  by  those  who  were  to  execute  it,  accounts  to  be  settled, 
disputed  claims  to  be  adjusted,  unjust  ones  to  be  resisted,  suits  at 
law  and  in  equity  to  be  instituted  and  defended,  payments  to  be 
postponed  or  installed,  according  to  the  state  of  the  fund,  and  per- 
haps, if  the  estate  should  be  discovered  to  be  insolvent,  a  distrib- 
ution to  be  made  among  the  creditors  in  equal  degree,  ^anpa^^u. 
These  and  many  other  subordinate  powers,  though  not  expressly 
given,  as  in  the  former  part  of  the  instrument,  must  be  understood 
to  be  included  in  this  power  to  pay  debts ;  and  I  take  it  to  be  clear 
that  in  the  construction  of  such  powers  they  are  included."  The 
authority  spoken  of  in  Howard  v.  BaiUie  was  less  extensive  than 
that  in  the  present  case. 

They  also  referred  to  Ex  parte  Tarleton,  (a)  Ux  parte  Cratxh 
ther^  (6)  Ux  parte  Lanej  (c)  Ux  parte  Rhodes,  (rf) 

Mr.  Roxburgh^  for  the  petitioning  creditors,  read  the  commis- 
sioner's judgment  to  the  effect  above  set  out,  and  relied  upon  the 
grounds  therein  stated. 

The  Lord  Justice  Knight  Bruce.  —  The  petitioner  must  be 
taken  to  have  been  out  of  Europe  during  the  whole  period 

*  269    which  it  is  here  material  *  to  take  into  consideration.    In 

his  absence  he  was  adjudicated  a  bankrupt.  After  this,  a 
solicitor  entitled  to  practise  in  the  Court  of  Bankruptcy  appeared 
before  the  commissioner  on  behalf  of  the  absent  bankrupt,  desiring 
to  dispute  the  adjudication,  as  he  might  plainly  have  done  if  the 
bankrupt  had  not  been  absent.  His  authority  to  do  this  was  dis- 
puted, —  not  a  very  usual  thing  to  be  done  where  a  solicitor  appears 
on  behalf  of  a  person  whom  he  alleges  to  be  a  client.  He  appeared 
as  the  agent  of  other  solicitors,  also  entitled  to  practise  in  the 

(a)  19  Ve«.  464.  (c)  Mont.  12. 

(&)  4  D.  &  C.  81.  (d)  2  Moot.,  Dea.  &  De  G.  41. 
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Court  of  Bankruptcy.  Their  instructions  were  given  by  Mr. 
Edward  Frampton,  who  acted  as  the  guardian,  and  is  the  friend 
and  uncle,  of  the  alleged  bankrupt,  and  who,  moreover,  acts  under 
a  general  verbal  or  written  authority  (it  does  not  matter  which, 
for  it  may  be  oral  as  well  as  written)  from  the  alleged  bankrupt  to 
act  for  him  during  his  absence.  If  I  had  been  the  commissioner,  I 
should  have  admitted  Mr.  Abbot  to  appear  for  Mr.  Bubb,  as  the 
solicitor  of  Mr.  Edward  Frampton,  and  to  act  for  the  alleged  bank- 
rupt in  disputing  the  adjudication  ;  and  I  think  that  liberty  should 
be  given  to  him  for  that  purpose. 

The  Lord  Justice  Turner.  —  The  words  "  such  person,"  in  the 
104th  section  of  the  Act,  cannot  be  held  to  apply  only  to  the  bank- 
rupt personally.  The  only  question,  therefore,  is,  whether  there 
was  authority  in  the  uncle  to  act  for  the  bankrupt  ?  and  I  think 
there  was.    The  order  we  make  will  therefore  be :  — 

^^  It  appearing  to  the  Lords  Justices  that  Mr.  Edward  Framp- 
ton is  sufficiently  authorized  to  act  as  agent  of  the  petitioner,  it 
is  ordered  that  Mr.  Edward  Frampton  be  at  liberty,  on  behalf  of 
the  petitioner,  by  such  solicitor  as  he  may  think  fit,  to 
show  cause  against  the  *  validity  of  the  adjudication ;  and  *  270 
it  is  ordered  that  the  inquiry  as  to  tlie  validity  of  the  adju- 
dication be  proceeded  with  before  the  commissioner.  Let  the 
petition  in  all  other  respects  stand  over,  with  liberty  to  apply." 


JEx  parte  TROUAS  NICHOLSON. 
In  the  Matter  of  THOMAS  NICHOLSON,  a  Bankrupt. 

1S59.    August  2.    Before  the  Lords  Justices.        Koyember  5.    Before  the 
Lord  Chancellor  Lord  Campbell  and  the  Lords  Justices. 

A  bankmpt  partner  falaified  the  books  of  the  firm,  not  with  the  Tiew  of  any 
pecuniary  adyantage  to  himself,  but  in  order  to  conceal  from  his  partners  a 
state  of  embarrassment  in  which  the  partnership  afiEairs  were  involved ,  but 
which  was  conceived  hy  him  to  be  temporary  only,  he  believing  at  the  time 
that  the  concern  would  ultimately  turn  out  a  profitable  one,  but  that  his  part- 
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nerfl,  if  they  had  known  the  tnie  state  of  its  affairs,  would  have  abandoned 
it.  Edd^  that  his  certificate  had  been  properly  refused,  but,  under  the  cir- 
cumstances, the  Court  made  an  order  for  protection,  so  far  as  it  might  be 
available. 
This  Court  has  jurbdiction  to  grant  protection  to  a  bankrupt  pending  and  before 
hearing  his  appeal  from  the  total  refusal  of  his  certificate ;  and  where  the 
petition  could  not,  in  the  ordinary  course  of  business,  be  heard  before  the 
long  vacation,  and  security  was  given  for  the  bankrupt's  restoration  to  the  cus- 
tody in  which  he  was,  at  the  suit  of  a  judgment  creditor,  the  Court  granted 
protection,  notwithstanding  the  opposition  of  the  judgment  creditor. 

This  was  the  appeal  of  the  bankrupt  from  the  refusal  by  the  com- 
missioner to  grant  him  either  certificate  or  protection. 

The  bankrupt,  it  appeared,  had  been  engaged  for  several  years, 
in  partnership  with  two  other  persons,  in  the  working  of  certain 
coal  mines.  This  partnership  was  dissolved  shortly  before  the 
adjudication,  which  was  made  against  the  bankrupt  while  trading 
on  his  own  separate  account,  in  August,  1858. 

The  granting  of  e  certificate  upon  any  terms  was  opposed  before 
the  commissioner  by  three  creditors  under  the  indemnity 

*  271    of  the  bankrupt's  late  partners,  who  *  were  themselves  un- 

able to  appear  in  the  character  of  creditors,  the  partnership 
accounts  not  having  been  yet  made  up. 

Their  opposition  was  founded  mainly  upon  a  charge  against  the 
bankrupt  of  having,  while  a  member  of  the  partnership  firm, 
adopted  a  system  of  bookkeeping  which  did  not  truthfully  record 
the  transactions  of  the  concern  as  they  occurred,  but  involved  a 
series  of  fictitious  entries. 

The  commissioner  adjudged  that  the  bankrupt  had,  with  a  view 
to  conceal  the  state  of  his  affairs  from  his  partners,  and  from  the 
bankers  of  the  firm,  and  also  fraudulently  to  contract  a  debt  to  his 
partners,  caused  to  be  kept  false  books,  and  had  thereby  committed 
an  offence  against  the  law  of  bankruptcy  within  the  meaning  of  the 
second  and  third  divisions  of  the  256th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849;  and  on  this  ground  (among  others) 
entirely  refused  the  bankrupt's  application  for  a  certificate  of  con- 
formity, (a) 

(a)  The  commissioner's  judgment  was  as  follows :  The  bankrupt  was  a  part- 
ner in  certain  collieries  situate  near  Lydvey,  in  the  county  of  Gloucester,  called 
the  Park  End  and  New  Faney  Collieries.  In  the  year  1849,  a  change  of  the 
firm  took  place,  and  from  this  date  his  partners  have  been  Mr.  John  Trotter 
and  Messrs.  T.  and  J.  W.  Sully.  The  interest  was  held  in  thirds,  the  Messrs. 
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*  The  bankrupt  appealed  from  the  refusal  of  the  certificate,    *  272 
and  filed  afiidavits  in  support  of  his  petition  of  appeal. 

Sally  holding  one-third,  and  a  third  belonging  to  each  of  the  two  other,  partners. 
The  conduct  of  the  concern  was  confided  to  the  bankrupt,  who  had  the  general 
management  of  the  business,  and  took  charge  of  the  accounts,  Mr.  Trotter 
superintending  the  works  of  the  collieries  and  the  supply  of  coals  to  the  cus- 
tomers, each  of  these,  the  two  active  partners,  receiving,  in  addition  to  his  share 
of  profits,  a  salary  of  6002.  per  annum  for  his  services.  The  undertakings  were 
extensive,  and  the  results  on  the  whole  have  been  fairly  remunerative,  yet, 
according  to  the  allegations  of  the  solvent  partners,  far  less  advantageous  than 
they  would  have  been  had  the  bankrupt  done  his  duty  to  the  firm,  as  respects 
the  accounts  and  the  financial  management ;  on  the  other  hand,  the  bankrupt, 
whilst  he  admits  that  his  system  of  bookkeeping  cannot  be  justified,  since  it  did 
not  truthfully  record  the  transactions  of  the  concern  as  they  occurred,  but 
involved  a  series  of  fictitious  entries,  yet  denies  that  any  injury  occurred  to  the 
firm  by  this  departure  from  truth,  but  on  the  contrary  alleges,  that  on  the  whole 
his  bookkeeping  was  against  his  own  interest,  and  has  transferred  many  thou- 
sands of  pounds  to  the  firm  which  should  have  been  passed  to  his  individual 
credit,  thereby  mainly  contributing  to  his  failure.  As  regards  the  immediate 
grant  of  a  certificate,  the  application  was  opposed  by  his  trade  assignees,  who 
considered  the  bankrupt  deserving  of  grave  censure,  for  deliberately  establish- 
ing a  system  of  fallacious  bookkeeping,  a  proceeding  fraught  with  suspicion  and 
dangerous  consequences,  either  to  his  partners  or  to  his  creditors,  or  possibly  to 
both,  and  they  maintained  that  he  had  brought  himself  within  the  penal  clauses 
of  *'  The  Bankrupt  Law  Consolidation  Act,  1849,*^  by  "  wilfully,  and  with  intent 
to  conceal  the  true  state  of  his  affairs,  omitting  to  keep  proper  books  of  account,^* 
which  offence,  by  the  ninth  branch  of  section  256,  calls  on  the  Court  either  to 
refuse  the  certificate  altogether,  or  in  any  event  to  suspend  it  for  a  time.  They 
further  condemned  his  conduct  in  regard  to  his  financial  management ;  resorting, 
as  he  systematically  did,  to  accommodation  bills,  for  the  purpose  of  raising  funds. 
They  also  adopted,  to  a  limited  extent,  the  views  of  the  other  opponents  to  the 
certificate  with  regard  to  certain  private  transactions.  But  the  conclusion,  at 
which  they  state  themselves  to  have  arrived,  not  only  after  their  own  inquiries, 
but  after  the  long  investigation  of  the  case  in  Court,  is,  that  neither  in  regard  to 
his  conduct  towards  his  partners,  nor  with  regard  to  the  private  transactions  to 
which  I  have  adverted,  can  a  charge  of  fraud  be  supported ;  they  therefore  sub- 
mitted that  the  ends  of  justice  would  be  attained  without  a  refusal  of  the  certifi- 
cate altogether,  if  it  should  be  suspended  for  such  a  period  as  the  Court  should 
think  adequately  measured  the  misconduct  of  the  bankrupt.  The  Court  always 
attaches  great  importance  to  the  opinions  of  the  trade  assignees,  chosen  as  they 
are  by  the  creditors.  In  the  present  instance,  the  assignees  have  the  advantage 
of  an  intimate  knowledge  of  the  bankrupt,  gained  from  transactions  of  business  * 
with  him,  extending  through  a  long  space  of  time. 

The  partners,  however,  who  appeared  in  the  names,  and  by  the  authority  of 
certain  creditors,  form  a  very  different  estimate  of  the  bankrupt's  deserts.    They 
contended,  first,  that  the  bookkeeping  had  for  its  object  to  conceal  the  abstrac- 
tion of  moneys  belonging  to  the  firm,  for  the  puipose  of  supplying  the  private. 
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*  273       *  Affidavits  having  been  filed  in  answer,  and  time  being 

required  to  reply  to  them. 

necessities  of  the  bankrupt,  and  that  this  plan  of  concealment  has  enabled  him 
thus  to  incur  a  debt  to  the  concern,  of  an  amount  not  yet  perfectly  ascertained, 
but  which  exceeds,  by  many  thousand  pounds,  his  interest  in  the  partnership 
property,  a  course  of  dealing  which  they  would  have  stopped  at  the  outset,  had 
not  the  accounts  been  so  framed  as  to  keep  them  in  the  dark.  They  also  insist 
that  his  conduct  with  regard  to  his  transactions  in  accommodation  bills,  which 
were  commenced  and  carried  on  entirely  without  their  own  knowledge,  was  a 
gross  breach  of  duty,  and  highly  prejudicial  to  the  character  of  the  firm,  and 
they  further  maintain,  that  his  treatment  of  the  parties  in  the  private  transactions 
referred  to,  was,  if  not  amounting  to  a  series  of  firauds,  bringing  him  within  the 
penal  clauses  of  the  Consolidation  Act,  yet  dishonourable,  and  even  dishonest  to 
a  degree  meriting  the  severest  animadversion,  and  they  conclude  by  denying  the 
bankrupt's  claim  to  a  certificate  upon  any  terms.  From  this  brief  statement,  it 
is  obvious  that  the  stress  of  the  opposition  fell  on  the  partners.  It  is  necessary, 
therefore,  to  enter  at  large  into  the  case  made  on  their  behalf,  together  with  the 
bankrupt's  defence.  It  appears  that  the  Messrs.  Sully  were  sleeping  partners, 
that  Mr.  Trotter  directed  the  operations  for  winning  the  coal  and  delivering  it 
into  the  barges  or  carriages,  by  which  it  was  conveyed  to  the  customers,  that  all 
disbursements  for  the  construction  and  repair  of  works,  and  all  payments  of 
wages  connected  with  the  mines,  were  made  through  him,  his  accounts  being 
from  time  to  time  consolidated  with  the  general  accounts  of  the  firm,  under  the 
superintendence  of  the  bankrupt,  who  had  the  a§sistance  of  a  clerk,  in  addition 
to  the  aid  furnished  by  Mr.  Trotter,  the  wharfinger,  and  other  subordinate  ser- 
vants, each  keeping  his  particular  account.  No  complaint  is  made  by  the  bank- 
rupt that  the  staff  was  in  any  way  deficient,  or  that  any  impediment  existed  to 
accurately  keeping  a  complete  set  of  such  books  as  are  ordinarily  to  be  found  in 
a  large  concern,  respectably  conducted.  An  auditor,  as  he  was  called,  came 
yearly  to  prepare  a  balance  sheet.  Mr.  Houlson,  the  person  referred  to,  was, 
when  he  first  entered  upon  his  duty,  an  assistant  of  Messrs.  Fletcher,  of  Bristol, 
accountants.  Mr.  Houlson  implicitly  obeyed  the  directions  of  the  bankrupt.  It 
does  not  appear  that  he  is  open  to  much,  if  any,  blame  for  so  acting.  The  bank- 
rupt was  clearly  the  principal  person  in  the  concern,  far  superior  in  social  posi- 
tion to  Mr.  Houlson.  He  was  also  at  the  head  of  the  accounts,  and  it  was  never 
intimated  to  Mr.  Houlson  that  he  was  appointed  to  guard  the  interests  of  the 
firm  against  the  bankrupt,  or  that  he  filled  any  higher  function  than  that  of  con- 
structing a  balance  sheet  which,  perhaps,  required  somewhat  more  of  skill  and 
also  of  leisure  than  could  be  afforded  by  Mr.  Wells,  the  permanent  clerk.  Mr. 
Houlson's  proceedings  were  somewhat  anomalous.  He  first  made  a  trial  balance 
sheet,  as  it  is  called,  —  that  is  to  say,  a  balance  sheet  in  the  rough,  —  in  which 
the  various  amounts  might  be  by  calculation  made  to  check  each  other.  So  far 
80  good ;  but,  strange  to  say,  Mr.  Houlson  always  framed  the  first  draft  of  his 
trial  balance  sheet  before  the  books  were  finally  closed.  The  consequence  was, 
that  the  bankrupt  having  had  an  opportunity  of  seeing  how  the  result  would 
stand  without  further  change  in  the  books  themselves,  inasmuch  as  he  had  the 
figures  of  the  trial  balance  sheet  before  him»  was  in  the  habit  of  directing  firesh 
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Mr.  GliMse  and  Mr.  Be  Gex  applied  on  this  day  *  that,    *  274 
as  the  petition  could  not  now  be  heard  before  the  longvaca- 

entries,  and  these  being  made,  a  final  balance  sheet  was  drawn  up  and  copied 
into  the  books.  A  summary  was  then  sent  to  each  partner,  which  appears  to 
have  satisfied  all  of  ihem  without  any  examination  of  the  books,  or  without  even 
comparing  their  summary  with  the  full  balance  sheet ;  and  thus  the  firm  went  on 
until  the  month  of  liay  in  the  last  year.  Up  to  the  year  1845,  a  cash-book  had 
beex>  kept  as  one  of  the  partnership  books,  but  it  was  then  discontinued.  The 
Court  has  almost  daily  opportunities  of  observing  the  evils  which  flow  from  the 
want  of  an  accurate  record  of  all  cash  transactions  entered  as  they  occur. 

Before  bankruptcy  its  absence  keeps  the  trader  in  ignorance  of  the  daily 
working  of  his  concern ;  an  ignorance  to  which  his  ultimate  failure  may  be  not 
seldom  traced,  whfle  after  bankruptcy  it  so  obstructs  the  ofiicial  assignee  and  the 
accountant  in  acquiring  a  complete  knowledge  of  his  affairs  that  I  have  some- 
times inclined  to  the  opinion,  that  in  no  concern  of  any  magnitude  can  a  bank- 
rupt who  has  not  kept  a  cash-book  give  to  his  creditors  that  full  and  precise 
information  as  to  his  financial  position  which  the  law  contemplates  as  a  condition 
precedent  to  his  relief  by  certificate  from  his  debts.  The  customers  of  the  col- 
lieries worked  by  the  bankrupt  and  his  partners  amounted  to  500  in  number,  and 
their  accounts  were  complicated  by  abatements  and  allowances  of  various  kinds. 
The  discontinaance,  therefore,  of  a  regular  cash-book  is  of  itself  a  great  offence, 
and  the  cause  of  merited  suspicion ;  that  the  bankrupt  kept  private  books  for  his 
own  information  he  admits ;  these,  however,  are  not  forthcoming.  Whether  their 
absence  is  the  fault  of  the  bankrupt  or  whether  it  results  from  their  accidental 
loss  rests  in  doubt,  the  bankrupt  stating  that  he  left  them  at  the  ofiice  of  the  part- 
nership, but  they  were  not  among  the  stated  books  of  the  concern,  and  seem  to 
have  been  used  for  the  purpose  of  enabling^  the  bankrupt  to  dictate  from  time 
to  time  cash  entries  to  Wells  in  the  journal,  the  ledger,  and  a  book  called  the 
account  current.  It  is  admitted  by  the  bankrupt,  however,  that  such  entries 
were  sometimes  mere  estimates  or  rather  guesses,  and  it  is  quite  clear  that  either 
the  bankrupt  did  not  possess  the  requisite  documents  to  enable  him  to  dictate 
accurately,  or  that  he  did  not  choose  to  abide  by  the  facts  as  they  really  stood. 
The  omissions  in  the  course  of  years  were  manifolds  This  is  proved  by  the  ac- 
count current,  in  which  we  frequently  find  numerous  &nd  consecutive  omissions 
of  entries  to  the  credit  of  customers  to  an  extent  which  makes  it  utterly  useless 
as  regards  a  record  of  receipts,  although  perhaps  a  collation  of  this  book  with 
others  might,  in  the  hands  of  a  skilful  accountant,  do  much  towards  filling  up  the 
blanks.  Another  important  book  in  a  complete  set  of  merchant's  accounts  is 
the  bill-book ;  and  here  again,  when  a  large  portion  of  the  legitimate  payments 
to  the  firm  were  made  in  bills,  and  when  the  firm  was  in  the  habit  of  drawing 
bills,  and  when  again  money  was  raised  by  the  bankrupt  on  the  partnership 
responsibility  by  means  of  accommodation  bills,  so  that  what  with  their  liabili- 
ties as  drawers,  acceptors,  or  indorsees,  the  firm  had  of  late  years  generally  bills 
of  exchange  and  notes  outstanding  to  the  amount  of  5000/.,  the  concern  was  left 
entirely  destitute  of  this  all-important  register.  To  every  person  familiar  with 
.  bookkeeping  it  will  be  evident  that  by  omitting  to  keep  a  cash-book  and  a  bill- 
book,  the  bankrupt  must  have  plunged  himself  into  a  sea  of  troubles,  and  must 
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tion,  protection  might  be  granted  to  the  bankrapt  in  the 

*  275    mean  time.    They  referred  to  the  dates  of  the  *  filing  of 

li9Ye  seriously  augmented  his  labour  and  anxiety ;  indeed,  we  find  that  when  the 
firm  had  to  proyide  for  accommodation  bills,  he  often  had  to  send  out  to  make 
inquiries  as  to  the  exact  date  at  which  they  would  arrive  at  maturity ;  and  when 
it  is  admitted  that  he  is  an  excellent  accountant*  it  is  difficult  indeed  to  imagine 
a  reason  consistent  with  rectitude,  which  could  have  induced  him  to  impair  his 
own  means  of  executing  the  trust  confided  to  him  by  his  partners.  It  is  quite 
true  that  many  of  the  entries  are  unjustly  to  his  own  prejudice ;  he  ^eems  to  have 
been  in  the  habit  of  debiting  himself  with  the  gross  amount  of  the  invoices  to 
customers,  although  he  had  made  at  the  time  of  receipt  the  abatements  and 
allowances  to  which  reference  has  been  made.  These  improper  debits  against 
himself  he  appears  to  have  rectified  or  purported  to  rectify  from  time  to  time  by 
dictating  entries  to  his  credit  of  lumping  sums,  a  mode  of  proceeding  which, 
even  if  its  good  faith  were  unimpeachable,  would  be  deserving  of  severe  censure 
as  gratuitously  embrangling  the  accounts  and  exposing  them  to  fall  into  almost 
certain  confusion  and  inaccuracy.  Thus  the  books  contain  entries,  some  of 
which,  if  they  have  any  distinct  bearing  one  way  or  other,  let  it  be  stated,  are 
against  the  interest  of  the  bankrupt,  who,  however,  proffers  no  intelligible  reason 
for  this  part  of  his  proceedings,  and  who,  assuming  him  to  be  sincere  in  his 
answers,  must  have  lost  the  dew  to  the  labyrinth  in  which  he  has  involved  him* 
self. 

On  the  whole  matter,  then,  I  cannot  resist  the  conclusion  that  the  view  taken 
by  the  partners  is  substantially  right,  and  I  adjudge  that  the  bankrupt  has,  with 
intent  to  conceal  the  state  of  his  affairs  from  his  partners  and  from  the  bankers 
of  the  firm,  and  also  fraudulently  to  contract  a  debt  with  his  partners,  caused  fb 
be  kept  false  books,  and  has  thereby  committed  an  offence  against  the  law  of 
bankruptcy  within  the  meaning  of  the  second  and  third  branches  of  the  section 
above  referred  to.  I  further  adjudge  that  he  has  committed  the  offences  charged 
against  him  by  the  trade  assignees ;  I  also  find  that  he  has  been  guilty  of  gross 
misconduct,  in  the  general  management  of  his  trade ;  and  again,  I  find  that  he 
has  systematically  dealt  in  accommodation  bills ;  and  finally,  that  he  has  effected 
loans  and  obtained  a  forbearance  of  loans  in  a  manner  both  dishonourable  and 
dishonest.  The  inevitable  consequence  of  these  accumulated  adverse  findings 
and  adjudications  is,  that  the  bankrupts  application  for  a  certificate  of  conform- 
ity must  be  entirely  refused.  One  question  still  remains  for  decision,  —  ShaU  the 
bankrupt  be  sheltered  from  imprisonment  at  the  suit  of  his  creditors  if  they 
should  be  disposed  to  acts  of  hostility  towards  him  ?  He  is  a  person  far  advanced 
in  life,  —  a  plea  in  his  favour  which  even  standing  alone  has  been  in  this  Court 
considered  a  sufficient  daim  for  its  protection.  In  the  present  case  other 
grounds  may  be  fairly  stated :  until  last  year  the  bankrupt  enjoyed,  and  during 
the  greater  part  of  his  long  life,  I  hope  and  trust  —  and  I  will  go  on  to  say  I 
believe — he  deserved  a  very  enviable  position  in  society;  he  was  appointed 
official  manager  in  winding  up  the  Monmouthshire  and  Glamorganshire  Bank,  an 
office  of  high  confidence,  which  would  not  have  been  conferred  upon  any  person 
whcr  had  not  established  a  most  honourable  character.  The  judgment  which  it 
has  been  my  painful  duty  to  prondonce  is,  to  such  a  man,  a  fearful  calamiQr,  and 
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the  affidavits,  and  contended  that  the  delay  in  the  hearing  of  the 
appeal  was  not  occasioned  by  any  want  of  diligence  on  the  part 
of  the  appellant. 

*  Mr.  Baghy^  for  an  opposing  creditor,  and  Mr.  S.  Stevens,  *  276 
for  the  assignees,  did  not  oppose  the  application^ 

*  Mr.  Jesselj  for  a  creditor  at  whose  suit  the  bankrupt  *  277 
was  in  custody,  in  opposition  to  the  application.  —  The 
Court  has  no  jurisdiction,  while  the  certificate  remains  refused,  to 
take  the  bankrupt  out  of  custody  as  against  a  detaining  creditor, 
or  without  his  consent.  Until  the  refusal  has  been  reversed  it  is 
in  force,  and  the  Act  expressly  provides  that,  in  such  a  case,  there 
shall  be  no  protection.  The  detaining  creditor  is  not  a  party  to 
the  appeal,  not  having  opposed  the  application  for  a  certificate. 
How,  then,  can  he  be  afiected  by  the  question  of  delay  as  between 
the  appellant  or  respondents  ?  He  has  a  statutory  right  to  enforce 
his  legal  remedies  against  a  bankrupt  whose  certificate  has  been 
refused ;  and  until  that  refusal  has  been  actually  reversed  on  the 
merits,  his  right  cannot  be  disturbed  without  his  consent. 

In  answer  to  a  question  from  the  Court,  the  counsel  *  for    *  278 
the  appellant  said  that  his  friends  would  deposit  in  Court  a 
sufficient  sum  to  cover  the  demand  of  the  detaining  creditor  as  a 
security  for  the  appellant's  surrendering  himself  again  to  custody 
if  so  required. 

The  Lord  Justice  Knioht  Bruce.  —  I  entertain  no  doubt  of  the 
jurisdiction  of  the  Court  to  grant  proteetion  by  reason  of  the 

nothing  short  of  the  most  irresistible  obligation  would  induce  the  Court  to  add 
to  the  bitterness  of  his  affliction,  —  that  obligation  does  riot  in  mj  judgment 
exist  in  the  present  case.  The  bankrupt  will  therefore  receive  a  protection,  not 
limited  in  time,  but  which  may  be  revoked  on  cause  being  shown  to  the  Court 
against  its  continuance. 

On  a  subsequent  day  the  commissioner  said:  "On  referring  again  to  the 
Bankrupt  Law  Consolidation  Act,  I  find  that  the  protection  awarded  to  the  bank- 
rupt will  be  inoperative  in  law,  as  being  prohibited  whenever  a  bankrupt,  as  in 
the  present  case,  is  adjudged  to  have  committed  an  offence  enumerated  in  section 
256.  I  hope,  however,  that  the  expression  of  the  opinion  of  the  Court  will  not 
have  been  wholly  without  effect.  Still  it  is  right  that  it  should  be  known  that  if, 
as  I  earnestly  hope,  the  bankrupt  will  not  be  molested,  hd  will  owe  this  immunity 
to  the  forbearance  of  his  creditors,  and  not  to  legal  protection.*^ 
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pendency  of  the  appeal.  The  Court  has  exercised  such  a  jurisdic- 
tion as  long  as  I  can  recollect.  The  question  is,  whether  the  circum- 
stances of  this  case  render  the  exercise  of  such  a  jurisdiction  proper ; 
and  if  so,  on  what  terms  ?  The  progress  of  the  argument  has  re- 
moved doubts  which  I  at  first  had  upon  two  points ;  I  doubted 
whether  the  bankrupt  was  not  in  default  for  not  proceeding  with  his 
petition  effectually  before  the  long  vacation ;  I  also  doubted  whether 
the  Court,  without  hearing  the  case,  could  interfere  by  granting 
protection  unless  on  the  terms  of  satisfying  the  detaining  creditor, 
or  with  his  consent.  On  the  former  of  these  points  I  am  of 
opinion  now,  that  if  all  the  materials  were  here  ready  for  the 
hearing  of  this  appeal,  and  the  bankrupt  had  been  fully  prepared 
to  go  on  with  the  case,  it  could  not  have  been  concluded  before  the 
long  vacation.  I  think,  therefore,  that  the  postponement  does  not 
arise  from  any  default  on  his  part.  In  such  a  state  of  things,  the 
Court  not  being  able  to  proceed  with  the  case  before  the  long  vaca- 
tion, it  would  be  harsh  not  to  interfere  by  granting  protection  if 
the  Court  has  the  power  to  do  so.  I  am  not  sure  that  the  Court 
might  not  properly  grant  protection  unconditionally,  but  I  cer- 
tainly think  that  the  Court  ought  to  grant  it  on  the  offer  now 
made  on  the  part  of  the  bankrupt's  friends  to  deposit  the  full 
amount  of  the  debt  as  a  security  for  the  bankrupt's  again  ren- 
dering himself.  I  think  that  if  the  creditor  has  full  secu- 
*  279  rity  for  the  bankrupt's  return  to  custody  all  the  *  purposes 
of  justice  will  be  answered.  Let  such  sum  be  deposited  as 
will  be  sufficient  to  cover  the  debt  and  costs,  to  be  applied  in  pay- 
ment of  "the  deb£  and  costs  if  the  bankrupt  shall  not  return  to  cus- 
tody, or  the  Court  shall  think  fit.  On  that  deposit  being  made,  we 
will  grant  protection. 

The  Lord  Justice  Turner.  —  This  case  stands  in  a  peculiar 
position.  The  commissioner  has  decided  against  the  bankrupt, 
who  has  a  right  to  have  the  decision  reviewed.  But  the  Court  is 
not  now  in  a  position  to  review  the  decision.  If  the  appeal  were 
part  heard,  it  would,  I  apprehend,  be  of  course  to  give  protection, 
unless  the  Court  thought  the  case  clear  against  the  bankrupt.  It 
is  said  that  we  must,  for  the  purpose  of  this  argument,  take  the 
commissioner's  decision  to  be  correct.  But  to  do  this  would  be 
to  ignore  the  appeal.  The  question  seems  to  be,  to  which  of  the 
parties  will  the  greater  prejudice  arise  by  deciding  this  point 
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against  him ;  whether  the  opposing  creditor  will  suffer  more  injury 
by  protection  being  granted,  or  the  bankrupt  from  its  being  refused. 
There  seems  to  me  no  comparison  between  the  two.  If,  therefore, 
by  payment  of  the  money  into  Court  suflScient  security  is  given  for 
the  return  of  the  debtor  to  prison  if  protection  shall  be  refused, 
I  think  protection  ought  to  be  given. 

The  required  deposit  was  made  and  protection  was  granted. 

November  5. 
The  petition  now  came  to  be  heard  before  the  full  Court. 

Mr.  Glasse  and  Mr.  De  Gex^  for  the  appellant.  —  *  It  can-  *  280 
not  be  denied  that  the  bankrupt  did  make  fictitious  entries  in  ' 
the  books  of  the  partnership.  These,  however,  were  not  numerous, 
nor  were  they  made  with  any  dishonest  motive  or  any  view  to  the 
bankrupt's  own  advantage.  They  were,  indeed,  to  his  own  preju- 
dice, and  consisted  of  items  debiting  him  with  the  gross  amounts 
of  invoices  to  customers,  although  he  had  not  received  those 
amounts,  but  had  made  at  the  time  of  receipt  the  abatements  and 
allowances  usual  in  the  trade.  Upon  the  whole  no  injury  was 
caused  to  the  firm  by  this  departure  from  truth  ;  but,  on  the  con- 
trary, his  bookkeeping  resulted  in  the  transfer  of  considerable 
sums  to  the  firm  which  should  have  been  passed  to  his  own  credit. 
His  object  was  to  give  as  flourishing  an  appearance  as  possible  to 
the  partnership  business,  and  to  conceal  from  his  partners  the 
state  of  embarrassment,  which  he  conceived  to  be  temporary  only, 
in  which  it  was  then  involved.  This  is  not  a  concealment  within 
the  penalty  of  the  Act.  For  this  purpose  "  a  concealment  from  the 
creditors  of  the  concern,  so  as  to  obtain  fictitious  credit,"  must 
be  shown. 

Under  these  circumstances  we  submit  that  the  commissioner's 
sentence  is  too  severe ;  and  that,  as  the  bankrupt's  conduct,  though 
culpable,  has  not  been  fraudulent,  this  Court  will  grant  him  a  cer- 
tificate of  a  lower  class,  with  suspension  for  such  a  period  as  may 
be  deemed  right.  If,  however,  the  Court  should  agree  with  the 
commissioner  in  the  total  refusal  of  a  certificate,  then  we  ask  that 
at  any  rate  protection  from  arrest  may  be  granted  to  the  bankrupt. 
The  commissioner  in  his  judgment,  and  all  the  creditors,  including 
those  who  represented  the  partners  before  the   commissioner, 
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desired  that  this  indulgence  should,  if  possible,  be  extended  to  him ; 
and  the  commissioner  only  reftised  it  because  he  conceived  it 
beyond  his  power  to  grant  it. 

*281        [The  Lord  *Chancellob.  —  Have  we  power  to  grant 
protection  where  we  refuse  a  certificate  ?] 

It  has  been  sometimes  done. 

In  Ex  parte  Ruffordy  (a)  Ux  parte  Holihouse^  (6)  Hx  parte  Man- 
icoj  ((?)  Sx  parte  Sturty  (d)  protection  was  granted  with  the  con- 
sent of  the  assignees ;  and,  as  the  consent-  could  not  give  the 
Court  jurisdiction,  the  Court  must  equally  have  power  to  make 
the  order  without  consent.  In  the  present  case,  although  the 
assignees  do  not  actually  consent,  they  do  not  oppose,  and  all 
the  creditors  desire  that  protection  should  be  granted,  except 
the  one  creditor  who  now  opposes.  That  creditor  is  the  solicitor 
of  the  bankrupt's  late  partners,  who  are  still  unable  to  appear 
themselves  in  the  character  of  creditors.  Their  solicitor,  however, 
being  a  judgment  creditor  upon  a  bill  of  exchange,  represents 
them,  and  still  continues  the  opposition  on  their  behalf. 

Mr.  Bagley^  for  the  opposing  creditor.  —  The  bookkeeping  com- 
plained of  is  not  admitted  by  the  bankrupt's  late  partners  to  have 
been  practised  with  merely  the  motives  assigned.  On  the  contrary, 
they  insist  that  it  had  for  its  object  to  conceal  the  abstraction  of 
moneys  belonging  to  the  firm,  for  the  purpose  of  supplying  the 
private  necessities  of  the  bankrupt,  and  that  this  plan  of  conceal- 
ment has  enabled  him  to  incur  a  debt  to  the  concern  to  an  amount 
not  yet  ascertained,  but  which  exceeds  by  many  thousand  pounds 
his  interest  in  the  partnership  property,  —  a  course  of  dealing 
which  they  would  have  stopped  at  the  outset,  had  not  the  accounts 
been  so  framed  as  to  keep  them  in  the  dark.    They  also  insist 

that  the  bankrupt,  while  a  member  of  the  firm  and  acting 
*282    as  managing  partner  in  it,  resorted  *  systematically  to 

accommodation  bills  for  the  purpose  of  raising  funds ;  and 
that  his  conduct  in  his  transactions  in  such  accommodation  bills, 
which  were  commenced  and  carried  on  entirely  without  the  knowl- 
edge of  his  partners,  was  a  gross  breach  of  duty  and  highly  preju- 

(a)  2  De  G.,  M.  &  G.  234.  (c)  3  De  G.,  M.  &  G.  502. 

(6)  1  De  G.,  M.  &  G.  237.  (d)  4  De  G.  &  Sm.  49. 
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dicial  to  the  character  of  the  firm.  It  is  also  insisted  that  his 
conduct  in  certain  private  transactions,  if  not  amounting  to  fraud, 
bringing  him  within  the  penal  clauses  of  the  Consolidation  Act, 
was  yet  deserving  of  the  severest  animadversion.  As  an  instance 
of  this  misconduct,  there  is  evidence  to  show  that  he  has  obtained 
an  advance  of  600/.  from  Birks  (one  of  the  scheduled  creditors) 
upon  the  deposit  of  securities  alleged  by  him.  to  be  substantial, 
they  being  in  fact  merely  nominal ;  and  in  another  instance  he  is 
proved  to  have  given  by  way  of  security  for  advances  from  his 
bankers  a  mortgage  of  real  estate  called  the  Douro  Villa,  of  the 
whole  of  which  he  represented  himself  as  owner,  the  fact  being 
that,  though  legally  seised  of  the  whole,  he  was  entitled  to  the 
beneficial  interest  in  one-third  only.  As  to  the  grant  of  protec- 
tion, it  is  submitted  that  this  has  never  been  granted  in  any  case 
where  there  has  been  a  total  refusal  of  certificate,  and  there  is 
opposition  on  the  part  of  any  of  the  creditors. 

The  Lord  Chancellor.  —  Do  the  assignees  refuse  to  consent 
to  the  grant  of  protection  valeat  quantum  to  the  bankrupt,  if  the 
Court  shall  come  to  the  conclusion  that  he  ought  not  to  have  his 
certificate  ?] 

Mr.  H.  Stevens^  for  the  assignees,  said  that  they  offered  no 
opposition  to  protection  being  granted,  but  that  he  was  not 
instructed  to  say  they  consented. 

Mr.  O-lassBy  in  reply.  —  It  is  not  denied  that  the  bank- 
rupt's conduct  in  falsifying  *  the  partnership  books  is  inde-  *  288 
fensible.  It  admits,  however,  of  some  palliation  from  the 
circumstance  that  the  motive  was  not  fraudulent,  and  the  result 
not  to  the  profit  of  the  bankrupt  himself.  As  to  the  other  instances 
of  misconduct,  they  are  denied,  and  there  is  evidence  to  disprove 
them.  Upon  the  whole,  therefore,  it  is  submitted  that  a  sentence 
somewhat  less  severe  than  that  pronounced  by  the  learned  com- 
missioner would  satisfy  the  demands  both  of  justice  and  of  the 
interests  of  the  commercial  world. 

The  Lord  Chancellor. — I  am  of  opinion  that  the  sentence 
appealed  from,  so  far  as  it  refuses  the  certificate,  should  not  be 
disturbed.    The  conunissioner  felt  pain  in  passing  the  sentence. 
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I  feel  great  pain  in  being  obliged  to  affirm  it  so  far.  I  think  the 
reasonable  result  of  the  evidence  is,  that  the  bankrupt  has  been 
guilty  of  falsifying  the  partnership  books,  and  of  making  false 
entries  with  intent  to  conceal  the  true  state  of  the  partnership 
affairs  from  his  partners.  He  says,  by  way  of  defence,  that  he 
believed  they  would  not  ultimately  suffer  by  it,  and  that  in  the 
result  it  would  turn  out  for  the  benefit  of  the  concern.  That  is 
clearly  no  justification,  and  is  but  a  very  slender  palliation.  I 
recollect  that  in  the  British  Bank  case  it  was  shown  to  have  been 
a  frequent  practice  in  the  commercial  world  to  Iceep  accounts 
known  to  be  false,  in  the  belief  that  it  was  for  the  benefit  of  the 
particular  concern,  and  that  the  concern  would  not  ultimately 
suffer  by  the  false  entries  being  made.  I  think  such  a  practice 
most  reprehensible,  and  that  it  would  be  attended  with  the  worst 
consequences  if  I  held  the  bankrupt  entitled  to  his  certificate 
in  this  case.  I  am  of  opinion,  therefore,  that  the  commis- 
sioner's judgment,  so  far  as  it  refuses  the  certificate  should  be 

affirmed. 
*  284        *  At  the  same  time,  having  regard  to  all  the  circumstances 

of  the  case,  seeing  that  all  the  creditors,  except  the  bank- 
rupt's late  partners,  authorize  the  statement  that  they  are  pained 
at  the  condition  into  which  the  bankrupt  has  fallen,  and  that 
they  are  willing  that  some  mitigation  should,  if  possible,  be 
made  in  the  severity  of  the  sentence  pronounced  upon  him,  seeing 
also  that  the  commissioner  has  himself  expressed  the  same  desire, 
I  should  be  veiling,  if  the  Court  has  the  power,  to  protect  his 
person  from  arrest  for  debts  hitherto  contracted,  his  future-acquired 
property  remaining  liable,  as  he  has  no  certificate.  It  appears 
that  on  several  occasions  this  Court  has  made  an  order  for  protec- 
tion, where  the  certificate  has  been  refused.  Without  giving  any 
opinion  upon  the  legal  validity  of  such  an  order,  I  must  say  I  think 
it  desirable  that  the  Court  should  have  the  power  of  granting  pro- 
tection to  to  uncertificated  bankrupt  from  arrest.  Without,  there- 
fore, expressing  any  opinion  as  to  whether  the  law  as  it  stands 
does  or  not  confer  authority  upon  the  Court  to  give  effectual 
protection  in  such  a  case,  I  think  there  is  enough  in  the  circum- 
stances of  the  case  before  us  to  warrant  the  variation  of  the  learned 
commissioner's  judgment,  by  an  order  granting  protection  to  the 
bankrupt  against  arrest  valeat  quantum. 
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The  Lord  Justice  Knight  Bruce.  —  My  conclusion  is  the  same. 
I  think  that  the  interests  of  society  require  that  bankrupts  who 
have  kept  false  books,  though  under  circumstances  of  palliation, 
should  be  severely  dealt  with.  I  regret  to  say  that,  had  the  deal- 
ing with  the  books  been  out  of  the  case,  the  transaction  with  Birks 
and  the  transaction  with  respect  to  the  villa  appear  to  be  of  such  a 
nature  as  probably  of  themselves  to  be  fatal  to  the  claim  of  a  cer- 
tificate. .  In  the  circumstances  of  this  case,  however,  I  have 
no  objection  *  to  grant  protection,  subject  to  every  chance  *  285 
of  its  proving  ineffectual.  The  bankrupt  may  take  such 
benefit  from  it  as  he  can. 

With  respect  to  the  costs,  it  seems  to  me  that  the  deposit  should 
be  divided  amongst  the  respondents,  and  that  they  should  take  the 
rest  of  their  costs  out  of  the  estate. 

The  Lord  Justice  Turner.  —  I  agree  that  in  this  case  we  must 
refuse  the  certificate.  I  think  that,  beyond  all  doubt,  we  are 
bound  on  public  grounds  to  do  so.  Upon  the  question  of  pro- 
tection, my  conclusion  must  depend  very  much  upon  the  wishes  of 
the  commissioner  and  upon  the  wishes  of  the  creditors.  Looking 
at  those  wishes,  I  think  that  we  ought  not  to  refuse  protection  if 
we  have  power  to  grant  it.  As  to  its  validity  or  invalidity,  if 
questioned  by  any  creditor  in  a  Court  of  Law,  I  give  no  opinion. 
That  is  a  question  open  to  some  doubt.  I  agree  that  the  commis- 
sioner's judgment  should  be  varied  by  an  order  for  protection 
valeat  quantum. 


* HxparU, JOBN  DANCE.  *286 

In  the  Matter  of  JOHN  DANCE  and  HENRY  WANE, 
Bankrupts. 

1859.    December  16.    Before  the  Lords  Justicbs. 

One  of  two  partners,  who  were  agents  to  a  banking  company,  made  false  returns 
to  them  of  the  notes  in  the  agents*  possession,  but  without  the  knowledge  of 
the  other  partner.  On  the  partners  becoming  bankrupt :  Held,  that  the  last- 
mentioned  partner  ought  to  have  seen  to  the  accuracy  of  the  returns,  and 
had  been  guilty  of  negligence,  imprudence,  and  over-confidence,  but  that  it 
was  not  a  case  for  the  total  refusal  of  his  certificate. 
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This  was  an  appeal  from  the  decision  of  Mr.  Commissioner 
Htll,  totally  refusing  the  appellant's  certificate.  The  bankrupts 
had  carried  on  business  as  general  dealers  at  Fairford  in  Glouces- 
tershire, and  had  acted  as  the  agents  there  of  the  Gloucestershire 
Banking  Company. 

The  bankrupt  Wane  had  had  the  management  of  the  agency 
business;  the  appellant  having  carried  on  separately  a  distinct 
business  from  that  carried  on  by  the  two. 

It  appeared  upon  the  evidence  that  false  returns  had  been  made 
to  the  company  as  to  the  notes  of  the  bank  in  the  possession  of 
the  bankrupts,  but  it  did  not  appear  that  the  appellant  had  taken 
any  part  in  making  the  returns,  or  had  been  aware  of  their  contents. 
He  stated  that  he  had  relied  entirely  upon  his  partner. 

The  commissioner  having  refused  te  grant  any  certificate  to 
either  of  the  bankrupts,  the  bankrupt  Dance  appealed. 

Mr.  T,  B.  Terrell  and  Mr.  Stiffe  supported  the  appeal.  —  The 
assignees  had  been  served  with  the  petition  te  appeal,  but  did  not 
appear. 

♦287  *The  Lord  Justice  Knight  Bruce.  —  I  am  of  opinion 
that  the  evidence  does  not  bring  the  case  of  the  petitioner 
within  any  part  of  the  256th  section  of  the  Bankrupt  Act.  Still  he 
may  not  be  entitled  te  a  certificate.  The  question  is,  whether, 
independently  of  the  256th  section,  a  case  of  dishonesty  of  any 
kind  has  been  established  against  the  petitioner,  and  on  the  whole 
of  the  evidence  I  am  of  opinion  that  dishonest  intention  has  not 
been  established  against  him.  Tliat  he  has,  however,  been  negli- 
gent, imprudent  and  over-confiding,  where,  as  between  himself  and 
the  bank,  he  ought  not  te  have  confided  at  all,  is  clear ;  and  if  any 
excuse  can  be  found  for  this  remissness  it  must  be  sought  in  the 
infirm  stete  of  health  in  which,  I  think,  he  is  proved  to  have  been. 
This  may  possibly  furnish  te  some  extent  an  excuse  for  the  neglect 
and  imprudence  which  are  the  subject  of  complaint.  But  a  man 
has  no  right  to  be  negligent  and  imprudent  in  business  of  this 
nature.  And  negligence  and  imprudence  must,  I  think,  be  noticed 
upon  the  question  of  granting  a  certificate.  But  for  the  circum- 
stance that  the  appellant  has  been  bankrupt  from  1857  down  to 
the  close  of  1859,  during  which  period  he  has,  as  I  find,  at  the 
instance  of  a  creditor,  been  imprisoned  for  more  than  five  months, 
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I  should  probably  not  have  thought  it  right  to  grant  him  an  imme- 
diate certificate.  The  result,  however,  of  all  the  considerations  to 
which  I  have  referred  is,  that  a  second-class  certificate  may,  in  my 
judgment,  be  now  accorded  to  him.  This,  as  I  have  said,  I  cer- 
tainly should  not  have  been  prepared  to  grant  but  for  the  date  of 
the  bankruptcy,  the  subsequent  imprisonment  of  the  bankrupt,  and 
the  state  of  ill-health  in  which  he  was  at  an  important  period. 

*  The  Lord  Justice  Turner.  —  I  think,  as  the  fair  result    *  288 
of  the  evidence,  that  it  is  established  that  false  returns  were 
made  to  the  bank  of  the  amount  of  notes  remaining  in  hand,  and 
were  so  made  with  the  knowledge  of  one  of  the  bankrupts. 

But  in  order  to  bring  the  case  within  sect.  256  of  the  Bankrupt 
Law  Consolidation  Act,  it  is  necessary  to  show  not  merely  that 
false  returns  were  made,  but  that  they  were  made  with  intent  to 
conceal  the  state  of  the  bankrupt's  afiairs,  or  to  defeat  the  object 
of  the  law  of  bankruptcy.  On  the  best  consideration  which  I  have 
been  able  to  give  to  the  evidence  in  this  case,  it  seems  to  fail  in 
establishing  ^e  fact  of  any  such  intent.  I  think,  therefore,  that 
the  case  is  not  within  the  256th  section  ;  but  at  the  same  time  I 
think  that  there  has  been  conduct  on  the  part  of  the  appellant 
himself  of  which  the  Court  cannot  approve.  He  appears  to  me, 
however,  to  have  been  already  sufficiently  punished,  and  I  agree 
therefore  with  my  learned  brother  in  thinking  that  there  should 
be  an  immediate  certificate  of  the  second  class. 


''Ex  paHe  URIAH  ALSOP.  *289 

In  the  Matter  of   RICHARD  REES,  an  alleged  Bankrupt. 

1859.    December  17.    Before  the  Lords  Justices. 

The  execution  by  a  trader  of  a  deed  of  assignment  of  all  his  estate  and  effects 
for  the  benefit  of  his  creditors,  although  purporting  to  be  made  under  the 
arrangement  dauses  of  the  Bankrupt  Law  Consolidation  Act,  is  an  act  of 
bankruptcy  of  which  any  oreditor  who  has  not  executed  or  acceded  to  the 
deed  may,  prior  to  its  execution  by  the  required  majority  of  six-sevenths  in 
number  and  value  of  the  creditors,  avail  himself  in  support  of  his  petition  for 
adjudication  of  bankruptcy  against  the  trader.    But  where  a  creditor  had 
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advised  the  trader  respecting  a  sale  under  such  a  deed,  —  Hdd^  that  the  cred- 
itor had  acquiesced  in  it  so  as  to  be  precluded  from  treating  it  as  an  act  of 
bankruptcy.^ 

This  was  an  appeal  of  the  petitioning  creditor  against  the 
decision  of  Mr.  Commissioner  Hill,  annulling  an  adjudication  as 
having  been  founded  upon  an  insufficient  act  of  bankruptcy. 

The  alleged  bankrupt,  a  cabinet-maker  of  Llanellj,  in  Gaermar- 
thenshire,  on  the  2d  of  November,  1859,  executed  an  assignment 
of  all  his  estate  and  effects  to  a  trustee,  upon  trust  for  sale  and  for 
the  distribution  of  the  proceeds  amongst  his  creditors ;  the  deed 
purporting  to  be  made  in  pursuance  of  the  provisions  of  "  The 
Bankrupt  Law  Consolidation  Act,  1849,"  relating  to  arrangements 
by  deed,  and  to  be  intended  by  all  the  persons  by  or  on  whose 
behalf  it  was  or  should  be  signed,  or  executed,  to  operate,  so  far  as 
might  be,  as  a  deed  of  arrangement,  to  be  made  obligatory  under 
the  provisions  of  the  Act. 

Immediately  upon  the  execution  of  the  deed  the  trustee  took 
possession  of  the  property,  and  prepared  particulars  and  conditions, 
with  the  view  of  proceeding  forthwith  to  a  sale. 

♦  290       On  the  11th  of  November,  however,  the  petitioning  *  cred- 

itor petitioned  for  an  adjudication  of  bankruptcy  against 
the  alleged  bankrupt,  relying  upon  the  execution  of  the  deed  as 
an  act  of  bankruptcy ;  that  document  not  having  yet  been  signed 
by  or  on  behalf  of  six-sevenths  in  number  and  value  of  the  cred- 
itors. On  the  same  day,  the  adjudication  was  made ;  but  on  cause 
being  afterwards  shown,  the  commissioner  held  that  neither  the 
execution  of  the  deed  of  assignment  by  the  alleged  bankrupt,  nor 
any  thing  which  had  occurred  subsequently  in  respect  of  the 
arrangement,  amounted  to  an  act  of  bankruptcy,  and  pronounced 
the  order  under  appeal,  (a) 

(a)  The  commissioner's  reasons  were  stated  in  his  judgment,  and  were  as 
follows :  — 

*'  The  question  for  the  decision  of  the  Court  is,  whether  or  not  a  deed  of 
assignment,  which  the  alleged  bankrupt  has  made  to  certain  trustees  is  an  act 
of  bankruptcy,  or  whether  any  thing  which  has  occurred  since  in  respect  of  the 
arrangement  which  was  incepted  by  the  deed,  when  taken  in  connection  there- 
with, amounts  to  an  act  of  bankruptcy.  Now,  first  as  regards  the  deed ;  the 
legislature  has  thrown  upon  the  Courts  of  Bankruptcy  a  very  delicate  but  a  most 
important  duty,  namely,  to  see  that  assignments  are  not  made  and  carried  into 
execution  which  would  defeat  the  rights  of  all  the  creditors  except  those  who 


1  See  ExparU  Stray,  In  re  Stray,  L.  R.  2  Ch.  Ap.  374, 877. 
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*  In  opposition  to  the  appeal,  affidayits  were  filed  on  behalf   *  291 
of  the  alleged  bankrupt,  from  which  it  appeared  *  that  the    *  292 

chose  to  sign  such  deeds,  not  by  depriying  them  of  their  dividend,  but  by  depriv- 
ing  them  of  the  means  which  this  Court  gives  them  of  adding  to  the  estate,  fre- 
quently to  a  most  important  extent,  and  which,  according  to  the  old  law,  can 
only  be  done  when  the  estate  is  wound  up  in  bankruptcy.  Thus,  for  instance, 
suppose  there  has  been  a  fraudulent  preference  in  contemplation  of  bankruptcy, 
such  fraudulent  preference  cannot  be  set  aside  except  through  the  medium  of  a 
bankruptcy,  because,  although  for  brevity  we  say  that  a  preference  is  fraudulent 
and  bad,  if  made  in  contemplation  of  bankruptcy,  yet  such  contemplation  to  be 
available  to  the  creditors  must  be  followed  by  an  adjudication.  It  is  therefore 
very  material  indeed  where  parties  desire  to  settle  their  own  affairs ;  that  is, 
where  certain  creditors  desire  to  settle  with  the  debtor,  that  they  should  be  held 
to  strict  responsibility  as  to  the  mode  in  which  such  settlement  is  to  be  effected. 
Indeed,  until  of  late  years,  any  attempt  to  settle  the  affairs  of  an  insolvent  trader 
without  the  consent  of  all  his  creditors,  could  be  set  aside  by  any  one  of  those 
creditors,  because  the  attempt  itself  being  an  act  of  bankruptcy,  the  dissentient 
creditor  was  furnished  with  his  remedy  by  the  act  of  those  who  desired  to  settle 
out  of  Court.  He  came  into  Court,  and  then  all  that  had  been  done  out  of 
Court  went  for  nothing,  and  so  the  matter  ended  in  bankruptcy.  Perhaps  I 
ought  to  qualify  this  by  adding,  that  where  the  attempt  of  a  portion  of  the  cred- 
itors to  settle  amongst  themselves  fails,  one  of  the  necessary  conditions  to  a 
bankruptcy  was  furnished  by  themselves,  namely,  the  act  of  bankruptcy.  But, 
on  the  other  hand,  there  was  found  to  exist  on  the  part  of  the  commercial  world 
a  very  strong  desire  to  be  able  to  settle  conclusively  the  affairs  of  a  failing  trader, 
without  going  into  bankruptcy  at  all,  and  the  legislature  yielding  to  that  very 
natural  and  reasonable  desire  has  said,  '  It  is  too  much  to  permit  one  creditor, 
and  possibly  one  to  a  small  amount,  to  defeat  an  arrangement  which  may  be  for 
the  benefit  of  all  parties,  and  therefore  we  will  concede  this  power,  that  when 
six-sevenths  of  the  creditors  in  number  and  value  agree  upon  a  settlement  out  of 
Court,  if  they  take  the  steps  provided  for  the  purpose,  they  may  set  at  defiance 
the  dissentient  or  any  number  of  dissentient  creditors  who  do  not  amount  to  one- 
seventh  oT  the  whole  body  in  number  and  value.*  This  power  having  been 
granted  by  the  legislature,  it  now  becomes  the  duty  of  the  Court  to  see  that  such 
a  privilege  is  not  rendered  nugatory  by  a  sweeping  application  of  the  old  powers 
in  bankruptcy  which  have  grown  up,  partly  by  the  Act  of  the  legislature  and 
partly  by  the  earlier  decisions  of  the  Courts  before  the  passing  of  the  late  Act 
whereby  that  privilege  was  conferred.  It  appears  to  me,  therefore,  that  such 
arrangements  must  be  well  considered  before  the  Court  can  arrive  at  the  con- 
clusion, that  the  power  of  treating  an  arrangement  of  this  kind  whilst  in  incep- 
tion as  an  act  of  bankruptcy  exists.  It  seems  to  me  that  such  an  application  is 
repugnant  to,  and  even  destructive  of,  the  privilege  which  the  legislature  has 
granted.  If  it  can  be  said  that  the  moment  a  deed,  which  the  parties  intend  as 
a  deed  of  arrangement,  is  executed,  an  act  of  bankruptcy  is  committed,  it  will 
operate  as  the  greatest  possible  discouragement  to  such  deeds,  and  seems  to  me 
to  be  in  direct  opposition  to  the  general  intention  of  the  legislature.  On  the 
other  hand,  care  must  be  taken  that,  under  the  guise  of  a  deed  which  is  to  be 
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petitioning  creditor  bad  expressed  an  opinion  in  favour  of  the 

*  293    sale  proceeding  under  the  assignment,  *  and  recommended 

carried  into  operation  by  means  of  these  sections  of  the  Consolidation  Act  which 
regard  arrangements  by  deed,  and  which  give  to  the  Court  a  control  oyer  them, 
it  is  not  in  the  nature  of  an  ordinary  deed,  but  that  it  is  a  deed  operating,  it  is 
true,  in  the  first  instance  only  upon  those  who  execute  it,  but  yet  by  lapse  of 
time  gaining  an  operation  which  is  conclusiye  upon  all,  and  whereby  the  dissen- 
tient creditors  may  be  thrown  off  their  guard  by  the  belief  that  the  deed  is  being 
worked  under  the  arrangement  clauses  of  the  Consolidation  Act.  And  therefore 
it  did  appear  to  me  to  be  very  important  to  ascertain  what  was  done  under  this 
deedk  Now,  it  seems  that  what  was  done  under  this  deed  was,  that  the 
trustees  took  possession  of  the  property,  and  were  proceeding  to  a  sale  when 
the  adjudication  took  place.  The  first  question  then  is,  whether  diere  has 
been  any  unreasonable  delay  in  the  carrying  of  this  deed  into  execution,  so 
that  it  can  be  said  that  there  has  been  laches  or  negligence  in  not  obtain- 
ing the  assent  of  six-sevenths  of  the  creditors  to  the  extent  of  making  it  reason- 
able to  suppose  that  the  parties  to  the  deed  never  had  the  power  to  obtain 
the  assent  of  such  six-sevenths,  or  that  they  have  lost  that  power  by  tlieir  own 
supineness.  I  do  not  apprehend,  and  indeed  it  is  not  alleged,  that  diere  has  been 
any  such  unreasonable  delay ;  indeed,  the  dates  show  that  the  time  that  elapsed 
between  the  execution  of  the  deed  and  the  adjudication,  is  clearly  not  unreason- 
able. Then  with  regard  to  the  seizure  or  taking  possession  of  the  property  by 
the  trustees,  if  any  portion  of  their  conduct  went  to  show  that  they  were  taking 
possession  with  a  view  of  acting  upon  the  deed,  even  though  the  assent  of  six- 
sevenths  could  not  be  obtained,  that  might  be  an  important  question  to  consider, 
especially  if  the  alleged  bankrupt  had  assented  to  any  such  conduct.  But  there 
is  no  allegation  of  any  such  conduct  on  the  part  of  die  trustees,  nor  is  it  even 
hinted  that  they  were  acting  otherwise  than  bond  fide.  The  question  then  is,  was 
the  taking  possession  by  the  tmstees  under  the  circumstances  right  and  proper? 
I  confess  that  at  first  I  was  inclined  to  think  the  trustees  ought  not  so  to  have 
acted  until  six-sevenths  of  the  creditors  had  concurred  in  the  deed ;  but  when  I 
remember  how  important  it  is  in  these  matters  that  the  property  should  come 
into  the  bands  of  those  who  have  no  motive  for  dissipating  it,  but.  on  the  con- 
trary, every  motive  of  interest  and  duty  to  take  the  greatest  possible  care  of  it 
for  the  benefit  of  the  creditors,  I  think  it  would  be  too  much  to  say  that  the 
taking  possessidn  did  of  itaelf  manifest  an  intention  that  the  deed  was  not  honA 
fide  to  be  carried  into  effect  under  the  arrangement  clauses  of  the  Act  for  the 
benefit  of  all  parties ;  and  here  the  section  giving  the  creditors  power  to  come 
to  the  Court  seems  to  have  a  very  important  bearing.  And  first,  I  may  state, 
that  I  do  not  see  any  thing  in  the  Act  to  justify  the  conclusion  that  tlie  legislat- 
ure intended  to  limit  the  commencement  of  the  operation  of  the  224th  section  to 
any  particular  time,  or  that  this  section  and  the  powers  given  by  it  do  not 
operate  from  the  first,  but  at  ome  future  stage  of  the  proceedings.  If  a  creditor, 
the  very  moment  the  trader  has  executed  a  deed  of  this  nature,  and  the  trustees 
have  accepted  the  trust,  were  to  come  to  the  Court  to  make  a  complaint,  it  does 
not  seem  to  me  that  the  Court  would  have  jurisdiction  to  entertain  it ;  and  I 
should  meet  any  supposed  diffiouity  on  the  question  of  jurisdiction  in  this  way, 
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that  it  should  be  on  a  market  day,  and  had  said  that  he  should 
.  come  down  and  attend  it ;  and  that  he  had  written  a  letter 
dated  the  8th  of  November,  1859,  to  the  trustee,  in  which 
he  asked  that  *  particulars  of  the  intended  sale  at  Llanelly    *  294 
might  be  sent  to  him,  to  give  him  a  chance  of  attending  it. 
In  another  letter,  dated  the  9th  of  November,  1859,  he  gave  the 
bankrupt  advice  as  to  some  particulars  of  the  sale  of  his  property, 
and  told  him  the  names  of  two  of  the  creditors  who  had  executed  ^ 
the  deed,  but  added, "  I,  however,  have  not  done  so." 

Mr,  Selwyn  and  Mr.  Bagley^  in  stpport  of  the  appeal.  —  The 
execution  of  the  deed  of  assignment  by  the  bankrupt  would,  before 
the  passing  of  "  The  Bankrupt  Law  Consolidation  Act,"  12  &  13 
Vict.  c.  106,  have  clearly  been  an  act  of  bankruptcy,  —  and 
there  is  nothing  in  the  Arrangement  Clauses  (a)  of  that  Act 

I  should  say,  *  Take  oat  a  summons  and  bring  the  deed  into  Court/  Of  course, 
to  give  a  jurisdiction,  the  fact  must  exist,  and  to  give  an  operative  jarisdiction 
the  evidence  of  the  fact  must  be  adduced ;  hut  it  seems  to  me  that  the  jurisdic- 
tion comes  into  existence  when  the  fact  comes  into  existence.  Well,  then,  the 
question  I  am  now  considering  is  this,  was  an  act  of  bankruptcy  committed  by 
*the  execution  of  this  deedP  I  am  of  opinion  that  there  was  not.  The  next 
question  is,  was  an  act  of  bankruptcy  committed  by  the  seizure  of  the  property? 
It  is  quite  clear  that  the  seizure  of  the  property  is  only  one  step  towards  an  act 
of  bankruptcy,  because  the  seizure  is  not  made  by  the  bankrupt,  and  he  is  no 
party  to  it.  But  it  is  said  that  he  afterwards  assented  to  the  seizure.  For  my 
own  p$rt  I  cannot  say  that  the  letters  upon  which  this  charge  is  founded  prove 
that  he  did  so.  If  any  act  had  been  brought  to  the 'knowledge  of  the  Court, 
showing  that  the  alleged  bankrupt  knew  the  trustees  had  taken  possession,  those 
matters  might  be  important  as  showing  the  state  of  his  mind  at  the  time,  and 
that  he  did  assent  I  do  not,  however,  believe  that  this  point  is  of  the  im- 
portance I  attached  to  it  in  my  own  mind  during  the  argument,  and  for  this 
reason,  that  if  it  were  right  in  a  winding-up  order  under  the  arrangement  clauses 
for  the  trustees  to  take  possession,  then  it  was  not  wrong  for  the  bankrupt  to 
assent  to  it.  Upon  the  best  consideration  which  I  can  give  to  the  matter,  I  think 
it  immaterial  whether  the  bankrupt  assented  or  not  I  do  not  see  that  any  thing 
has  been  done  here  by  any  party  inconsistent  with  bonajides  in  carrying  out  the 
settlement  of  this  trader^s  affairs  through  the  arrangement  clauses  of  the  Bank- 
ruptcy Act,  and  therefore  I  am  of  opinion  that  neither  this  deed  nor  any  thing 
brought  before  the  Court  as  having  been  done  under  this  deed  can  amount  to  an 
act  of  bankruptcy.  The  question  is  one  of  very  great  importance  and  of  no 
slight  difficulty,  and  I  should  be  very  glad  indeed  to  have  the  guidance  of  the 
Appellate  Court  upon  it.'* 

(a)  The  following  clauses  were  read  and  commented  upon :  — 
Sect.  68.  That  if  any  such  trader  shall  execute  any  conveyance  or  assignment 
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*  295    which  prevents  the  *  execution  of  such  a  deed  from  oper- 

ating as  an  act  of  bankruptcy  in  the  interval,  between  the 
execution  of  the  deed  and  the  fulfilment  of  the  conditions  required 

by  deed  of  all  his  estate  and  effects  to  a  trustee  or  trustees  for  the  benefit  of  all 
the  creditors  of  such  trader,  the  execution  of  such  deed  shall  not  be  deemed  an 
act  of  bankruptcy,  unless  a  petition  for  adjudication  of  bankruptcy  be  filed  within 
three  months  from  the  execution  thereof,  provided  such  deed  shall  be  executed 
by  every  such  trustee  within  fifteen  days  after  the  execution  thereof  by  the 
trader,  and  the  execution  by  the  trader,  and  by  every  such  trustee,  be  attested 
by  an  attorney  or  solicitor,  and  notice  thereof  be  given  within  one  month  after 
the  execution  thereof  by  such  trader,  in  case  such  trader  reside  in  London,  or 
within  forty  miles  thereof,  in  the  London  Gazette,  and  also  in  two  London  daily 
newspapers,  and  in  case  such  trader  does  not  reside  within  forty  miles  of  Lon- 
don, then  in  the  London  Gazette  and  in  one  London  daily  newspaper  and  one 
provincial  newspaper  published  near  to  such  trader^s  residence ;  and  such  notice 
shall  contain  the  date  and  execution  of  such  deed,  and  the  name  and^  place  of 
abode  respectively  of  every  such  trustee  and  attorney  or  solicitor. 

Sect.  224.  That  ever}'  deed  or  memorandum  of  arrangement  now  or  hereafter 
entered  into  between  any  spch  trader  and  his  creditors,  and  signed  by  or  on 
behalf  of  six-sevenths  in  number  and  value  of  those  creditors  whose  debls 
amount  to  lOL  and  upwards,  touching  such  trader^s  liabilities,  and  his  release 
therefrom,  and  the  distribution,  inspection,  conduct,  management,  and  mode  of 
winding-up  of  his  estate,  or  all  or  any  of  such  matters,  or  any  matters  having 
reference  thereto,  shall  (subject  to  the  conditions  hereinafter  mentioned)  be  as 
effectual  and,  obligatory  in  all  respects  upon  all  the  creditors  who  shall  not  have 
signed  such  deed  or  memorandum  of  arrangement  as  if  they  had  duly  signed  the 
same ;  and  such  deed  or  memorandum,  when  so  signed,  shall  not  be  or  be  liable 
to  be  disturbed  or  impeached  by  reason  of  any  prior  or  subsequent  act  of  bank- 
ruptcy ;  provided  always,  thaib  every  creditor  shall  be  accounted  a  creditor  in 
value  in  respect  of  such  amount  only,  as,  upon  an  account  fairly  stated,  after 
allowing  the  value  of  mortgaged  property  and  other  such  available  securities  or 
liens  from  such  trader,  shall  appear  to  be  the  balance  due  to  him. 

Sect.  225.  That  no  such  deed  or  memorandum  of  arrangement  shall  be  effect- 
ual or  obligatory  upon  any  creditor  who  shall  not  have  signed  the  same,  until 
after  the  expiration  of  three  months  from  the  time  at  which  such  creditor  shall 
have  had  notice  from  such  trader  of  his  suspension  of  payment,  and  of  such  deed 
or  memorandum  of  arrangement,  unless  such  trader  shall  within  such  time  obtain 
from  the  Court  an  order  or  certificate  of  the  said  Court  declaring  or  certifying 
that  such  deed  or  memorandum  of  arrangement  has  been  duly  signed  by  or  on 
behalf  of  such  majority  of  the  creditors  as  aforesaid ;  and  it  shall  be  lawful  for  the 
Court  within  the  district  of  which  the  trader  shall  have  resided  or  carried  on 
business  for  six  months  next  immediately  preceding  his  suspension  of  payment, 
to  make  such  order  or  certificate  on  the  petition  of  any  such  trader,  and  to  exer> 
dse  jurisdiction  in  and  over  the  matters  of  any  such  application ;  and  no  creditor 
who  shall  not  have  had  fourteen  days^  notice  of  any  intended  application  for  such 
order  or  certificate  as  aforesaid  shall  be  bound  thereby. 
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by  sections  224  and  225.  The  alleged  assent  to  the  deed  by  the 
petitioning  creditor  he  expressly  denies.  The  onus  of  proof  rests 
upon  the  bankrupt,  and  the  evidence  adduced  by  him  has^it  is  sub« 
mitted,  failed  to  establish  it. 

Mr.  Bacon  and  Mr.  SouthgcUe^  in  support  of  the  order. 
—  *  The  deed  of  assignment  in  question  was  not  executed  *  296 
in  any  way  to  defeat  or  delay  creditors,  but  for  the  express 
purpose  of  carrying  into  effect  the  provisions  of  the  Consolidation 
Act,  —  provisions  which  are  for  the  benefit  of  the  creditors  as  well 
as  for  that  of  the  trader.  Until  execution  by  six-sevenths  in 
number  and  value  of  the  creditors,  the  deed  is  simply  inoperative. 
It  is  doubtful  whether,  until  then,  it  has  the  effect  of  passing  the 
legal  estate  to  the  trustee ;  but  if  it  has,  there  is  a  resulting  trust 
in  favour  of  the  creditors,  whose  rights  are  not  till  then  affected. 
The  object  of  the  deed  is  to  effect  a  distribution  of  the  property  in 
a  manner,  not  at  variance  with,  but  in  fulfilment  of,  the  provisions 
of  the  statute ;  and  to  hold,  that  by  executing  it  the  bankrupt 
committed  an  act  of  bankruptcy,  would  be  to  neutralize  the  whole 
scope  and  spirit  of  those  provisions. 

They  referred  to  DuUon  v.  Morrison^  (a)  Young  v.   Waud,  (6) 
Hx  parte  Wilkes,  (c)  Ex  parte  CalveH.  (d) 

Mr.  Sdwyn,  in  reply. 

The  Lord  Justice  Tubneb.  —  There  are  two  questions  raised  in 
the  present  case ;  one  whether  an  act  of  bankruptcy  has  been  com- 
mitted ;  the  other,  whether  Mr.  Alsop,  the  petitioning  creditor,  had 
so  far  assented  to  the  deed  of  arrangement  as  to  have  precluded 
himself  from  proceeding  upon  it  as  an  act  of  bankruptcy  on  which 
to  found  a  petition  for  an  adjudication  of  bankruptcy.  Upon  the 
first  point  I  am  of  opinion  that  there  has  been  here  an  act  of 
bankruptcy.  Before  the  passing  of  the  Bankrupt  Law  Con- 
solidation *  Act,  the  execution  by  a  trader  of  a  deed  pup-  *  297 
porting  to  be  a  general  assignment  of  all  his  property  to 
trustees,  for  the  benefit  of  his  creditors,  was  an  act  of  bankruptcy. 
The  Court  has,  therefore,  to  consider  what  is  the  effect  of  that 

(a)  17  Yes.  193.  (c)  6  De  G.,  M.  &  G.  418. 

(6)  8  Ezch.  221.  (d)  S  De  G.  &  J.  95. 
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statute.  The  68th  section  only  saves  the  execution  of  such  a  deed 
in  such  manner  as  the  Act  irequires  from  operating  as  an  act  of 
bankruptcy  after  the  expiration  of  three  months.  Then,  turning 
to  the  224th  and  225th  sections,  we  are  to  see  whether  any  thing 
in  those  sections  has  prevented  the  execution  of  such  a  deed  from 
operating  as  an  act  of  bankruptcy,  bearing  in  mind  that,  where  the 
legislature  meant  that  it  should  not  operate  as  an  act  of  bankruptcy, 
it  has  expressly  so  declared  in  section  68.  It  cannot  be  said  that 
either  of  the  sections,  224  and  225,  contains  any  express  provision 
that  the  execution  of  such  a  deed  shall  not  be  an '  act  of  bank- 
ruptcy ;  so  that,  if  under  those  sections  the  execution  of  such  a 
deed  is  not  to  be  considered  as  an  act  of  bankruptcy,  it  is  by  infer- 
ence only  that  it  is  not  to  be  so  considered.  Now,  the  224th  section 
is  to  the  effect  only,  that  every  deed  of  arrangement  shall  be  as 
effectual  and  obligatory  in  all  respects  upon  the  creditors,  who 
shall  not  have  signed  such  deed,  as  if  they  had  duly  signed  the 
same  in  cases  where  the  deed  has  been  signed  by  or  on  behalf 
of  six-sevenths  of  the  creditors  in  number  and  value  ;  not,  there- 
fore, that  the  deed  should  be  at  once  obligatory  on  all  the  creditors, 
but  that  it  should  be  obligatory  on  them  only  when  so  executed 
and  signed. 

It  was  ^  said  that  a  more  extended  operation  should  be  given 

to  the  224th  section;  but  that  observation  is  answered  by  the 

226th  section,  which  enacts  [His  Lordship  read  the  section,  (a)]. 

—  It  is,  I  think,  the  intention  of  the  legislature,  expressed 

*  298    in  that  section,  that  such  a  *  deed  is  not  to  affect  the  rights 

of  creditors  unless  three  months  have  expired,  or  unless  a 
certificate  is  obtained  from  the  Court  that  six-sevenths  of  the  cred- 
itors in  number  and  value  have  executed  it.  The  effect  of  holding 
such  a  deed  to  be  valid  ab  initio  y  would  be  to  make  it  binding  with- 
out the  very  certificate  which  constitutes  the  condition  on  which 
it  is  to  be  binding. 

It  was  said  that  the  effect  of  so  deciding  would  be  entirely  to 
defeat  all  such  deeds.  That  seems,  however,  not  to  be  a  necessary 
consequence,  because  the  debtor  has  only  to  procure  the  execution  of 
the  deed  by  the  requisite  majority  of  the  creditors,  and,  having 
procured  that  execution,  to  obtain  the  certificate,  which  the  legislat- 
ure has  provided  as  the  condition  on  which  the  deed  is  to  be 
valid. 

(a)  See  anUt  p.  295,  note. 
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I  think,  therefore,  that  the  only  true  confitruction  of  the  Act  of 
Parliament  is,  that  the  execution  of  this  deed  was  an  act  of  bank- 
ruptcy. The  only  remaining  question  is,  whether  the  petitioning 
creditor  has  so  far  assented  to  this  deed  as  to  have  lost  the  right 
of  availing  himself  of  it  as  an  act  of  bankruptcy.  Upon  the  result 
of  the  evidence,  I  have  come  to  the  conclusion  that  the  petitioner 
must  be  considered  as  having  so  far  assented  to  the  deed  as  to 
have  precluded  himself,  notwithstanding  his  refusal  to  sign  it, 
from  disputing  it.  I  am  wholly  unable  to  account  for  his  letter 
of  the  8ih  of  November  to  the  trustee,  upon  the  assumption  that 
at  that  time  he  was  not  an  assenting  party  to  the  deed  as  a  deed 
to  be  executed  by  the  requisite  number  of  creditors.  Upon  the 
ground,  therefore,  that  the  petitioner  must  be  considered  as  having 
deprived  himself  of  the  right  to  rely  upon  the  act  of  bankruptcy 
which  has  been  committed,  I  think  the  conmiissioner's  order  must 
stand. 

•The  Lord  Justice  Knight  Bruce. — I  also  am  of  *299 
opinion  that  the  execution  of  this  deed  was  and  is  an  act  of 
bankruptcy,  of  Which  the  petitioning  creditor  was  and  is  entitled 
to  avail  himself,  unless  he  has  precluded  himself  by  assent, 'sub- 
mission, or  acquiescence.  The  Lord  Justice  has  expressed  an 
opinion  that  he  has  so  precluded  himself.  Upon  this  point  I  must 
confess  that  I  am  not  quite  satisfied;  but  my  learned  brother's 
opinion  being  in  favour  of  the  commissioner's  order,  of  course 
that  order  must  stand.  We  are  both  of  opinion  that  each  party  to 
this  contest  should  have  his  costs  out  of  the  estate,  and  that  the 
deposit  should  be  returned. 
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Ex  parte  ISAAC  THOMAS  PERRINS. 

In  the  Matter  of  ISAAC  THOMAS  PERRINS. 

1859.    Janaaiy  21.    Before  the  Lords  Jxtsticbs. 

In  the  accounts  of  an  arranging  debtor,  his  stock  in  trade  was  valued  at  4721., 
his  good  credits  at  4992.,  the  doubtful  at  276Z.,  and  the  bad  at  18082.  His 
debts  were  3900Z.  There  were  uncontradicted  affidavits  that,  if  the  estate 
were  realized  under  a  bankruptC7,  a  dividend  of  2s.  in  the  pound,  onlj,  would 
be  paid.  A  proposal  for  inunediate  payment  of  a  dividend  of  28.  6d  in  die 
pound,  and  for  the  delivery  of  the  debtor^s  own  promissory  notes  for  2«.  6d. 
more  on  a  future  day,  had  been  assented  to  by  three-fifths  of  the  creditors : 
Held,  that  there  was  not  sufficient  ground  for  disturbing  the  decision  of  the 
commissioner,  who  declined  to  confirm  the  proposal  as  being  not  reasonable, 
and  adjudicated  the  debtor  a  bankrupt. 

This  was  an  appeal  from  the  decision  of  Mr,  Commissioner 
Sanders,  refusing  to  confirm  an  arrangement  proposed  to  be  made 
under  the  control  of  the  Court,  and  adjudicating  the  appellant 
bankrupt. 

On  the  27th  of  September,  1859,  the  appellant  filed  his  petition 
for  protection  to  the  Court  of  Bankruptcy  for  the  Birmingham 
district,  and  on  the  28th  of  tlie  same  month  protection  was  granted 
to  him  firom  all  process  until  further  order. 

•  800       ♦  On  the  31st  of  October,  1859,  the  first  sitting  was  held, 

and  the  following  proposal  was  assented  to  by  all  the  cred- 
itors then  present :  — 

^^  Firstly.  The  said  Isaac  Thomas  Perrins  proposes  to  pay  all 
and  singular  the  persons  mentioned  and  specified  in  the  foregoing 
schedule  as  being  creditors  of  the  said  Isaac  Thomas  Perrins,  a 
composition  of  5^.  in  the  poimd  on  the  amount  of  their  respective 
debts  as  stated  in  the  said  schedule,  the  same  to  be  taken  in  full 
discharge  and  satisfaction  of  the  said  debt  or  debts  so  due  and 
owing  to  them  and  each  of  them  respectively  by  the  said  Isaac 
Tho^nas  Perrins,  and  to  be  paid  to  them  and  each  of  them  respec- 
tively, by.  the  instalments,  at  the  times  and  in  manner  following; 
that  is  to  say,  the  sum  of  2«.  6(2.  in  the  pound  on  the  amount  of 
their  said  debts,  to  be  paid  to  the  said  creditors  within  one  month 
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from  the  date  of  the  resolutions  of  the  creditors  to  be  foanded 
upon  this  proposal,  agreeing  to  accept  the  same,  being  approved 
and  confirmed  by  the  Court ;  and  the  further  sum  of  2$.  6d.  in  the 
pound  on  the  amount  of  the  said  debts,  to  be  paid  to  the  said  cred- 
itors within  four  months  from  the  date  of  the  approval  and  confir- 
mation of  the  Court  of  the  said  resolutions  of  creditors. 

^'  Secondly.  That,  to  secure  the  due  payment  of  the  last  instal- 
ment of  the  said  composition,  the  said  Isaac  Thomas  Perrins  shall, 
within  one  week  from  the  date  of  the  aforesaid  resolutions  being 
confirmed  by  the  Court,  give  to  such  of  the  aforesaid  creditors 
respectively  whose  debts  exceed  20Z.,  and  to  such  of  them  whose 
debts  are  under  20L  as  shall  in  writing  request  the  same,  his  prom- 
issory note  for  the  full  amount  of  the  said  last  instalment  of  the 
said  composition,  payable  at  the  time  aforesaid  ;  and  the  payment 
of  the  first  instalment  of  the  said  composition  and  delivery 
of  the  aforesaid  notes  for  the  *  last  instalment  of  the  said  ♦  301 
composition  shall  be  deemed  a  carrying  into  effect  of  the 
resolutions  of  the  creditors  to  be  founded  on  these  proposals,  so  as 
to  entitle  the  said  Isaac  Thomas  Perrins  to  a  certificate  of  the 
Court  of  Bankruptcy  under  the  221st  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849. 

"  Thirdly.  That  the  creditors  of  the  said  Isaac  Thomas  Perrins 
shall  accept  the  said  composition  and  promissory  notes  in  full  dis- 
charge and  satisfaction  of  their  said  debts,  and  shall  not  nor  shall 
either  of  them  sue  or  molest  the  said  Isaac  Thomas  Perrins,  or 
take  any  proceeding  either  at  law  or  in  equity  against  him,  or 
issue  any  writ  of  execution  or  other  process  of  any  description 
whatever  against  his  person  or  property ;  and  in  the  event  of  any 
or  either  of  such  creditors  suing  or  molesting,  issuing  execution 
or  other  process,  or  taking  any  proceeding  against  the  person  or 
property  of  the  said  Isaac  Thomas  Perrins,  then  these  proposals 
and  the  resolution  or  agreement  to  be  hereafter  founded  thereon 
shall  operate,  and  may  be  pleaded  aiid  given  in  evidence,  as  an 
effectual  bar  against  all  such  executions  or  other  process  or  pro- 
ceedings, and  all  such  executions  or  other  process  and  proceeding 
shall  be  invalid  and  may  be  set  aside ;  and  any  Judge  or  other 
proper  officer  of  the  Court  out  of  which  such  execution  or  other 
process  and  proceedings  has  been  issued  shall  have  full  power  and 
authority,  on  production  of  these  proposals  (if  accepted),  and  of 
the  orders  to  be  made  thereon,  or  of  any  office  copy  of  such  pro- 
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posals  and  orders,  to  set  aside  such  executions,  process  or  pro- 
ceedings, at  the  costs,  charges,  and  expenses  of  the  person  or 
persons  issuing  or  taking  the  same." 

At  the  second  sitting,  on  the  7th  of  December,  1859,  a  creditor 
named  Bloomer  appeared  by  his  solicitor  to  oppose  the  pro- 

*  802    posal,  on  the  grounds  that  some  of  the  *  appellant's  debts 

had  been  contracted  by  fraud  and  without  reasonable  prob- 
ability at  the  time  of  contract  of  being  able  to  pay  them  ;  that  he 
had  not  made  a  full  disclosure  of  his  estate  and  effects,  and  that 
he  was  not  desirous  of  making  a  bond  fde  arrangement  with  his 
creditors.  The  only  creditors  who  dissented  from  the  proposal, 
besides  Mr.  Bloomer,  were  a  firm  of  Messrs.  Hipkins  and  Sons, 
who  appeared  by  the  same  solicitor  as  Mr.  Bloomer. 

Mr.  Bloomer,  in  his  examination  before  the  commissioner  on 
the  7th  of  December,  stated  as  follows :  "  I  heard  or  knew  Mr. 
Perrins  had  stopped  payment.  I  did  try  to  get  my  goods  back 
after  then,  and  if  I  could  have  got  them  back  I  should  not  have 
opposed ;  but  because  he  refused  to  let  me  have  them  back,  I  did 
threaten  to  render  every  opposition  in  my  power." 

The  sitting  was  then  ac^ourned,  in  order  that  all  the  creditors 
of  the  petitioner  above  the  amount  of  lOZ.  might  have  notice  of 
the  opposition  ;  and  it  was  ordered  that  all  such  creditors  of  the 
petitioner  should  have  notice  of  the  adjourned  sitting,  and  should 
be  invited  to  attend. 

On  the  21st  of  December,  1859,  the  adjourned  sitting  was  held, 
and  after  an  examination  of  the  appellant  and  other  witnesses, 
the  commissioner  expressed  his  opinion  that  the  opposing  creditors 
had  failed  in  establishing  any  of  the  charges  which  they  had 
brought  forward,  and  that  the  opposition  was  vexatious  ;  but  the 
commissioner  said  that  a  difficulty  existed  in  his  mind  as  to 
whether  the  proposal  was  reasonable  and  proper  to  be  executed 
under  the  direction  of  the  Court. 

*  803        The  commissioner  ultimately  made  the  following  *  order, 

which  was  the  subject  of  the  appeal :  — 

"  This  being  the  day  by  adjournment  for  holding  the  second  pri- 
vate sitting  under  this  petition,  and  after  hearing  Mr.  John  Smith 
on  behalf  of  the  petitioner  in  support  of  the  proposal  made  by  the 
petitioner,  and  Mr.  Dignum  in  opposition  tiiereto,  and  it  being 
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shown  to  my  satisfaction  that  the  proposal  of  the  petitioner  for 
arrangement  with  his  creditors  is  not  reasonable  and  proper  to  be 
executed  nndier  the  direction  of  the  Court,  I  do  adjourn  all  further 
proceedings  under  the  said  petition  into  the  public  Court,  and  I 
do  hereby  declare  the  petitioner  bankrupt." 

The  balance-sheet  showed  stock  in  trade  valued  at  472/.  1$.  6d.y 
and  credits  to  the  amount  of  2584/.,  of  which  499/.  10^.  Sd.  were 
considered  good,  276/.  Us.  4(2.  doubtful,  and  1808/.  17^.  Sd.  bad. 
The  debts  provable  were  estimated  at  3920/. 

The  petition  of  appeal  prayed  that  the  adjudication  might  be 
annulled,  and  that  it  might  be  directed  that  the  Court  of  Bank- 
ruptcy should  approve  and  confirm  such  proposal,  and  that  the 
appellant's  costs  of  the  appeal  might  be  paid  out  of  his  estate  or 
by  the  opposing  creditors.  The  petition  was  served  upon  the  offi- 
cial assignee  and  the  opposing  creditors. 

Affidavits  were  filed  in  support  of  the  appeal.  Among  them 
was  one  of  an  accountant  who  had  examined  the  appellant's 
accounts,  and  deposed  that  5«.  in  the  pound  was  as  much  as  the 
estate  showed. 

The  appellant  by  his  affidavit  in  support  of  the  appeal  stated 
that  the  proposal  made  by  him  was  the  best  and  most  beneficial 
for  his  creditors  that  he  was  able  to  make ;  that  the  same 
was  made  bond  fide  and  would  *  have  been  duly  performed  *  304 
by  him ;  and  that  it  would  have  been  advantageous  to  his 
creditors  that  it  should  have  been  executed  and  carried  into  effect. 
Another  affidavit  was  also  filed  in  support  of  the  appeal,  made  by 
a  Mr.  Stokes,  who  had  been  for  several  years  manager  of  the 
appellant's  business,  and  by  a  Mr.  Long,  the  appellant's  cashier 
and  bookkeeper.  It  stated  that  the  deponents  had  carefully 
examined  the  books  and  accounts  and  stock  in  trade  and  effects  of 
the  appellant,  and  were  satisfied  and  believed  that  the  offer  of  the 
appellant  for  the  compromise  of  his  debts,  as  set  forth  in  his  pro- 
"^sal,  was  the  best  that  could  be  made  for  the  appellant  and  his 
creditors ;  and  that  if  the  trade  of  the  petitioner  were  broken  up 
by  bankruptcy  they  did  not  believe  that  the  assets  of  the  peti- 
tioner would  produce  sufficient  to  pay  a  dividend  of  2«.  in  the 
pound  to  the  creditors.  Another  affidavit  was  also  read,  made  by 
a  Mr.  Lord,  who  was  a  creditor  of  the  appellant  for  139/.,  stating 
that  the  deponent  was  perfectly  content  with  the  offer  and  pro- 
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posal,  and  verily  believed  that  in  the  event  of  a  bankruptcy  there 
would  not  be  28.  in  the  pound ;  and  the  witness  further  stated, 
that  in  his  judgment  the  proposal  was  not  only  the  best  that  the 
appellant  could  make,  but  was  for  his  creditors  the  most  reasona- 
ble and  proper  to  be  carried  into  effect. 

Mr.  De  Q-ex  and  Mr.  George  Brovm^  in  support  of  the  appeal. 
—  In  the  first  place  the  Act  of  Parliament  requires  that,  before 
the  commissioner  shall  adjudicate  a  petitioner  bankrupt,  it  shall 
be  shown  that  the  proposal  is  not  reasonable  and  proper  to  be 
executed.  The  proper  time  for  showing  this  must  be  the  first  sit- 
ting, because  then  the  proposal  may  be  modified  so  as  to  meet  the 
objection.  It  is  too  late  to  show  it  after  this  meeting  is  passed, 
and  when  there  is  'no  longer  an  opportunity  of  modifying 

*  305    *  the  proposal.     But  here  it  was  neither  shown  at  the  first 

nor  at  the  second  sitting,  nor  is  there  even  now  any  evi- 
dence to  show,  that  the  proposal  is  not  reasonable.  All  the  evi- 
dence is  the  other  way.  The  proposal  is,  to  pay  a  dividend  of 
2b.  Gd.  in  the  pound  in  cash,  and  to  give  promissory  notes  for  a 
further  dividend  of  the  like  amount.  There  are  three  wholly 
uncontradicted  affidavits,  to  the  effect  that  not  more  than  2s.  in 
the  pound  would  be  paid  under  a  bankruptcy.  Therefore,  if  the 
promissory  notes  should  never  be  paid,  the  creditors  will  gain  6d. 
in  the  pound  by  the  arrangement  going  on  instead  of  a  bankruptcy, 
and  the  materials  on  which  these  calculations  proceed  entirely 
prove  their  accuracy.  The  4722.  Is.  6(2.  at  which  the  stock  in 
trade  was  valued  depended  on  it  being  sold  in  the  ordinary  course 
of  business,  and  not  under  a  bankruptcy,  and  the  credits  would 
only  produce  the  estimated  amount  if  got  in  gradually  and  with 
discretion.  Another  consideration  is,  that  not  only  three-fifths 
but  six-sevenths  in  number  and  four-fifths  in  value  of  the  creditors 
are  in  favour  of  the  arrangement.  This  (though  not  a  circumstance 
directly  material  under  the  provisions  of  the  section,  under  which 
three-fifths  are  as  good  as  the  whole  body  of  creditors)  is  not  to  be 
disregarded,  for  it  is  strong  evidence  of  the  reasonableness  of  the 
proposal,  and  comes  from  those  most  interested  in  arriving  at  a 
correct  conclusion.  The  objection  suggested  was,  that  the  second 
instalment  is  secured  only  by  the  debtor's  promissory  notes.  But 
that  is  a  most  usual  form  of  proposal,,  and  it  would  have  destroyed 
many  of  the  most  advantageous  arrangements  which  have  been 
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made  imder  the  Act,  if  such  a  term  in  a  proposal  had  been  held  of 
itself  sufficient  to  render  it  unreasonable  and  incapable  of  confir- 
mation, especially  in  a  case  where,  as  in  the  present,  the  actual 
money  composition  exceeds  the  dividend  which  would  be  realized 
upon  a  bankruptcy. 

*  Mr.  Baeorij  for  the  opposing  creditors,  was  not  called  *  806 
upon. 

The  Lord  Justice  Knight  Bruce.  —  It  is  rather  a  strong  request 
to  ask  creditors  to  take  the  mere  promissory  notes  of  the  debtor 
himself  for  half  the  proposed  composition  without  security.  The 
commissioner  is  empowered  by  the  Act  to  exercise  a  judicial  dis- 
cretion upon  the  question  whether  the  arrangement  is  reasonable, 
and  he  has  exercised  that  discretion.  I  am  clearly  of  opinion  that 
the  arrangement  is  not  shown  to  be  reasonable,  or  one  which 
ought  to  be  forced  on  reluctant  creditors. 

The  Lord  Justice  Turner.  —  The  offer  to  pay  2«.  6rf.  in  the 
pound  and  to  give  promissory  notes  for  another  28.  6(2.  at  four 
months,  not  one  farthing  of  which  notes  the  maker  may  be  able  to 
pay  when  they  arrive  at  matuiity,  is  very  clearly  such  an  arrange- 
ment as  cannot  be  considered  reasonable.  The  appeal  must  there- 
fore be  dismissed. 

Appeal  dismissed,  the  respondents  taking  the  10/.  deposit  in  sat- 
isfaction of  their  costs. 


•CLDFPORD  V.  ARUNDELL.  ^807 

1859.    December  19»  20.    1860.    Jannaiyll.   Before  the  Lord  Chancellor  Lord 

Campbell. 

Bj  a  trust-deed  the  trustees  were  empowered,  by  sale  or  mortgage  of  the  trust 
estates,  to  pay  specified  debts,  and  secondly,  the  mortgages  on  the  trust  es- 
tates, with  a  direction,  '*  out  of  the  rents  or  any  other  moneys  held  by  them 
upon  the  trusts  of  the  deed,"  to  pay  an  annuity  to  A.  until  the  mortgages 
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should  be  paid  off:  Edd,  npon  the  import  of  the  whole  instrument,  that 
*'  other  moneys  ^^  had  reference  to  those  ^uadem  generis,  and  that  the  annuitj 
was  payable  out  of  income  only.^ 

This  was  an  appeal  by  the  plaintiff  from  the  decision  of  the 
Master  of  the  Rolls,  reported  in  the  27th  volume  of  Mr.  Beavan's 
Reports,  (a)  so  far  as  it  declared  that  an  annuity  of  600Z.,  payable 
to  the  plaintiff  under  the  trusts  of  a  deed,  ought  to  be  raised  out  of 
the  income  only,  and  not  out  of  the  corpus  of  the  trust  estate. 

The  deed  in  question  was  dated  in  1849,  and  made  between  the 
plaintiff  Charles  Thomas  Clifford  of  the  first  part,  his  eldest  Bon 
Henry  William  Clifford  (a  defendant)  of  the  second  part,  and  two 
trustees  of  the  third  part.  It  recited  that  the  plaintiff  and  his 
eldest  son  were  entitled  as  tenant  for  life  and  remainder-man  in  tail 
or  in  fee,  respectively,  and  also  had  power  to  appoint  the  lands  and 
hereditaments  therein  mentioned  ;  that  the  said  hereditaments  and 
premises  were  subject  to  three  mortgages  of  60,000Z.,  20,000/. 
and  10,000/.;  and  that  the  plaintiff  with  his  said  son  (as  surety) 
were  also  indebted  on  bond  and  other  specialty  and  on  promissory 
notes  to  the  several  persons  named  in  the  fourth  schedule  to  the 
deed.  By  the  witnessing  part,  the  hereditaments  and  premises 
subject  to  the  mortgages  >(ere  conveyed  by  the  plaintiff  and  his 
son  to  the  trustees  upon  trust  as  they  should  think  fit,  by  abso- 
lute sale  of  or  by  demising  or  mortgaging,  or  hy  transferring  or 
directing  the  transTer  of  any  existing  mortgages  and  by  charging 
the  hereditaments,  or  by  any  other  ways  or  means  what- 

♦  808    soever  which  to  them  should  *  appear  expedient,  to  raise 

all  such  sums  of  money  as  they  should  think  expedient  for 
the  purpose  of  fully  performing  or  accelerating  the  performance  of 
the  trusts  and  purposes  thereinafter  declared,  or  any.  of  them,  and 
to  stand  possessed  of  the  moneys  to  arise  therefrom  upon  the  trusts 
thereinafter  expressed.  They  were  also  to  manage  the  property 
and  receive  the  rents  and  income  upon  the  trusts  thereinafter 
declared.  The  trusts  of  the  money  thus  to  be  raised  were  to  apply 
and  dispose  of  a  competent  part  thereof  in  or  towards  payment, 
satisfaction,  and  discharge  of  the  several  debts  or  sums  mentioned 
in  the  fourth  schedule  thereto  (which  were  debts  amounting  to 
about  11,734Z.,  due  from  the  plaintiff  Charles  T  Clifford  and  his 
son),  and  interest.    The  deed  then  proceeded,  so  far  as  material, 

(a)  Page  209. 

>  See  Birch  v.  Sherratt,  L.  B.  2  Ch.  Ap.  644. 
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thus :  And  "  do  and  shall,  by,  with,  and  out  of  the  moneys  afore- 
said or  any  of  them,"  redeem,  pay  off,  satisfy,  and  discharge  the 
said  sums  of  60,000/.,  20,000Z.  and  10,000/.  respectively  secured  by 
mortgages  on  the  estates,  and  all  interest,  and  all  such  moneys  as 
should  be  borrowed  by  the  trustees  and  charged  by  them  upon  the 
trust  premises :  And,  subject  and  without  prejudice  as  aforesaid, 
upon  trust  until  the  mortgages  should  be  paid  off  '^  by,  with,  and 
out  of  the  rents  and  profits  of  the  said  manors  and  heredita- 
ments, and  the  said  assigned  dividends,  interest,  and  income,  or  any 
of  them,  or  any  other  moneys  in  their  or  his  hands  upon  the  trusts  of 
these  presents,"  to  keep  down  the  interest  on  the  three  mortgages 
ou  such  sums  as  should  be  borrowed  by  the  trustees.  And  out  of 
the  rents,  proceeds,  and  profits  of  the  said  manors  and  heredita- 
ments, or  such  part  thereof  as  should  from  time  to  time  remain 
unsold,  to  pay  the  salaries  of  bailiffs,  <&c.,  and  the  taxes  and  out- 
goings, and  keep  up  certain  life  policies ;  and,  "  subject  to  and 
after  full  performance  of  the  trusts  aforesaid,  do  and  shall  from 
time  to  time  yearly  and  every  year  during  the  life  of  the 
said  Charles  Thomas  *  Clifford,  or  until  such  time  or  period  *  309 
as  aforesaid,  by,  with,  and  out  of  the  said  rents,  issues,  and 
profits  of  the  said  manors  and  other  hereditaments  hereby  ap- 
pointed, and  the  said  dividends,  interest,  and  income  hereinbefore 
assigned  or  any  other  moneys  held  by  them  or  him  upon  the  trusts 
of  these  presents,  raise,  levy,  and  pay  unto  the  said  Charles  Thomas 
Clifford  one  annuity  or  yearly  sum  of  600/."  And  in  the  next 
place,  "  by,  with,  and  out  of  the  said  moneys,  rents,  profits,  and  in- 
come or  any  of  them,"  levy,  raise,  and  pay  during  the  joint  lives  of 
Henry  William  Clifford  and  Charles  Thomas  Clifford  unto  Henry 
William  Clifford  an  annuity  of  100/.,  and  keep  on  foot  certain  pol- 
icies on  the  life  of  Charles  Thomas  Clifford,  and  pay  other  annu- 
ities therein  mentioned,  and  pay  so  much  or  such  part  of  the 
*'  income "  of  the  trust  funds  "  as  shall  remain  after  or  not  be 
applied  towards  answering  the  trusts  and  purposes  aforesaid  "  to 
the  plaintiff  for  life.  And  the  unsold  hereditaments  and  premises 
were  to  be  held  in  trust  for  Henry  William  Clifford,  his  heirs,  exec- 
utors, administrators,  and  assigns,  absolutely. 

Under  these  trusts  the  trustees  sold  the  greater  part  of  the 
hereditaments,  and  applied  the  proceeds  in  the  first  place  in  pay- 
ment of  the  three  mortgages,  which  were,  before  the  24th  of  June, 

[  237  ] 


*309  GASES  IN  GHANCEBT. 

1854,  fully  paid  off,  but  the  greater  part  of  the  debts  in  the  fomih 
schedule  then  remained  unpaid. 

The  trustees  refused  from  June,  1854,  to  continue  the  payment 
of  the  annuity  of  6002.  a  year  to  the  plaintiff,  on  the  ground  that, 
as  all  the  mortgages  on  the  estate  had  been  then  paid,  the  annuity 
to  the  plaintiff  thereupon  ceased  to  be  payable. 

The  plaintiff  by  his  bill  sought  a  declaration,  that  accord- 
*  310  ing  to  the  true  construction  of  the  deed  the  annual  *  earn 
of  6002.  thereby  limited  to  the  plaintiff  had  continued  and 
would  continue  payable  to  the  plaintiff  during  his  life,  or  untQ  the 
whole  not  only  of  the  mortgage  debts  and  interest,  but  also  of 
the  bond  and  other  debts  and  .interest  properly  payable  under  ilie 
trusts  of  the  indenture,  should  have  been  fiilly  paid  and  satisfied ; 
and  that  such  annual  sum  of  600/.  was  raisable  out  of  the  corpus 
of  the  said  hereditaments. 

By  the  decree  made  at  the  hearing  of  the  cause  at  the  Bolls,  and 
now  under  appeal,  it  was  declared  that  the  annuity  was  payable 
until  not  only  the  mortgage  debts  and  interest  were  satisfied,  but 
also  until  payment  of  the  bond  and  other  debts  payable  under  the 
trusts  of  the  indenture.  His  Honor,  however,  decided  that  the 
annuity  could  only  be  raised  out  of  the  income  of  the  trust  prop- 
erty. 

Mr.  E.  Palmer  and  Mr.  W.  H.  0-.  Bagshawe  appeared  for  the 
plaintiff,  in  support  of  the  appeal.  —  They  referred  to  Torre  v. 
Browne,  (a) 

Mr.  Lloyd  and  Mr.  Ellison,  for  the  defendants,  the  trustees  of 
the  deed.  —  They  referred  to  MUler  v.  HttdcUestone.  (6) 

Mr.  Seltoyn  and  Mr.  Baggallay,  for  the  other  defendant,  Henry 
William  Clifford. 

Mr.  W.  jBT.  Q-.  Bagshawe  replied. 

Judgment  reserved. 

(a)  6  H.  L.  Cfts.  555. 

(h)  3  Mac.  &  G.  513  [(Am.  ed.)  cMes  in  note  (2)].    ' 
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1860.  Jantuuy  11. 
•The  Lord  Chancellor.  —  The  only  question  raised  by  *811 
this  appeal  is,  whether  the.  annuity  of  6002.  directed  to  be 
paid  to  the  appellant  by  the  trustdeed  referred  to,  is  charged  upon 
the  corpus  as  well  as  the  income  of  the  trust  estate.  I  think  that  the 
Master  of  the  Bolls  properly  decided  that  it  was  charged  upon  the 
income  only. 

This  does  not  depend  upon  any  abstract  rule  of  law,  but  entirely 
upon  the  intention  of  the  parties,  to  be  gathered  from  this  long  and 
complicated  deed.  Having  carefully  perused  it,  I  have  only  to 
state  the  result  of  my  consideration  of  its  scope  and  of  its  clauses. 
Authorities  were  cited  during  the  argument,  but  they  are  of  no 
assistance  to  me,  for  I  have  to  determine  in  what  sense  words  are 
here  used,  —  the  words  being  such  as  by  themselves  might  bear 
the  construction  which  either  party  imputes  to  them. 

The  rule  is  not  disputed,  that  where,  after  a  specific  enumeration 
of  different  subjects,  general  words  are  a4ded,  the  general  words 
are  to  be  confined  to  subjects  efusdem  generis.^ 

The  appellant's  counsel  first  rely  upon  the  power  given  to  the 
trustees  to  demise,  sell,  or  mortgage  ^'  for  the  purpose  of  raising 
all  sums  of  money  they  should  think  it  necessary  to  raise  for  per- 
forming the  trusts  of  the  deed  or  any  of  them."  But  when  the 
trusts  are  afterwards  declared,  particular  directions  are  given  as  to 
the  funds  from  which  particular  payments  are  to  be  made.  Some 
of  these  are  clearly  to  be  made  out  of  income  exclusively ;  and 
with  respect  to  others  meant  to  be  charged  upon  corpiLS  there 
is  an  express  power  given  to  sell  and  mortgage,  *  or  to ''  pay  *  312 
out  of  the  principal  of  the  trust  moneys  stocks,  funds,  and 
securities." 

The  claim  made  by  the  appellant  must  therefore  rest  upon  the 
clause  by  which  it  is  declared  that  the  trustees  do  and  shall  during 
his  life  ^'  by,  with,  and  out  of  the  said  rents,  issues,  and  profits  of 
the  said  manors  and  other  hereditaments  hereby  appointed,  and 
the  said  dividends,  interest,  and  income  hereinbefore  assigned,  or 
any  other  moneys  held  by  them  upon  the  trusts  aforesaid,  raise, 
levy,  and  pay  unto  the  said  Charles  Thomas  Clifford  one  annuity 
or  yearly  sum  of  600i.,"  Ac.  Witliout  the  words  "  or  any  other 
moneys  held  by  them  upon  the  trusts  aforesaid,"  it  is  quite  clear 

>  See  1  Jarman  Wills  (3d  £ng.  ed.),  721»  (4th  Am.  ed.)»  600  ct  seq,  and 
notes.  ' 
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that  the  annuity  would  only  be  charged  upon  income,  and  I  cannot 
think  that  those  words  indicate  an  intention  to  charge  it  upon 
corpus,  I  doubt  not  that  it  was  in  contemplation  both  of  son  and 
father  that  the  father  should  receive  the  full  allowance  of  600L  out 
of  the  property  assigned  to  the  trustees ;  and  I  cannot  properly 
be  influenced  by  the  affidavit  said  to  be  filed  stating  that  the  father 
had  represented  that  the  income  would  be  abundantly  sufficient  for 
this  purpose.  But,  looking  to  the  deed  itself,  which  provides  for 
the  disposition  of  the  surplus  of  the  income,  I  think  both  parties 
contemplated  that  there  would  be  a  surplus,  after  the  annuity  had 
been  paid  out  of  it.  The  words  relied  upon  are  very  inapt  to 
charge  the  annuity  upon  corpus  ;  and  other  clauses  show  that  the 
framer  of  the  deed  knew  well  how  a  charge  on  corpus  was  to  be 
made.  '^  Other  moneys  held  by  the  trustees  "  must  be  taken  to 
mean  other  moneys  of  the  same  kind  as  the  moneys  before  speci* 
fied,  which  were  exclusively  income.  The  difficulty  as  to  what 
those  other  moneys  could  be,  if  the  corpus  is  excluded,  was,  I  think, 
sufficiently  removed  by  the  suggestion  of  the  Master  of  the  Bolls, 
that  the  words  might  well  refer  to  casual  receipts  of  money 

♦  318    in  respect  of  the  *  real  estates, —  such  as  fines  on  the  re- 

newal of  leases  for  lives,  —  so  that  there  seems  no  gi'ound 
for  saying  that  the  trustees,  for  the  purpose  of  paying  the  arrears 
of  the  annuity,  were  to  sell  or  mortgage  the  lands  assigned  to  them 
in  trust. 

For  these  reasons  I  think  that  the  appeal  must  be  dismissed 
with  costs. 


BOLDERO  V.  THE  EAST  INDIA  COMPANY. 

1859.    December  12,  Id,  14.    1860.    January  11.    Before  the  Lord  Chancellor 

Lord  Campbell. 

A  fund  was  created  for  providing  retiring  pensions  of.  lOOOZ.  a  year  for  ciTil  ser- 
vauts  of  the  East  India  Company  in  Bengal,  after  twenty-five  years^  service. 
The  fund  was  derived  from  the  accumulations  of  a  deduction  of  4/.  per  cent 
on  the  salaries  of  the  civil  servants,  with  an  equal  amount  contributed  by  the 
East  India  Company.  A  scale  of  the  values  of  the  annuities,  according  to 
the  ages  of  the  annuitants,  was  fixed,  and  a  civil  servant  retiring  with  an 
annuity,  if  the  amount  subscribed  by  him,  together  with  its  accumulations, 
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were  less  than  one-half  of  the  tabular  Talae  of  his  annuity,  was  bound  to  make 
up  the  deficiency.  The  contrary  happened  to  the  plaintiff,  whose  subscription 
amounted  to  considerably  more  than  half  the  Yalue  of  the  annuity.  Hdd,  that 
he  was  not  entitled  to  have  the  excess  refunded. 

This  was  the  appeal  of  the  plaintiff  from  the  dismissal  by  the 
Master  of  the  Bolls  of  the  plaintiff's  bill  seeking  a  ^^ refund"  or 
repayment  by  the  East  India  Company  of  the  accumulated  amount 
of  the  plaintiff's  subscription  to  the  "  Bengal  Civil  Service  An- 
nuity Fund,"  and  interest  in  excess  of  half  the  value  of  the  annuity 
payable  to  him  out  of  that  fund. 

The  Bengal  Civil  Service  Annuity  Fund  was  formed  in  Bengal 
in  1827,  with  the  object  of  supplying  annuities  for  the  retirement 
of  civil  servants  every  year,  of  such  an  amount  and  attainable  on 
such  terms  as  to  induce  a  considerable  number  of  the  civil  servants 
to  retire  in  each  year,  and  thus  to  make  way  for  others. 

*  To  accomplish  the  objects  for  which  the  fund  was  pro-   *  314 
vided,  rules  and  regulations  were  made  for  the  administration 
of  the  fund,  and  were  contained  in  certain  written  documents,  to 
have  a  construction  put  upon  which  the  present  suit  was  instituted. 

These  rules  and  regulations,  and  the  general  history  of  the  for- 
mation of  the  fund,  are  referred  to  in  detail  in  the  report  of  the 
hearing  of  the  case  at  the  Rolls  in  the  26th  volume  of  Mr.  Beavan's 
Beports,  (a)  and  also  in  the  Lord  Chancellor's  judgment. 

The  general  effect  of  the  scheme  was  as  follows  :  — 

Every  one  of  the  Bengal  civil  servants  was  to  subscribe  to  the 
fund  four  per  cent  out  of  his  official  income  and  emoluments  ;  this 
was  to  accumulate  at  compound  interest  at  six  per  cent  until  he 
retired,  and  an  equal  sum  was  to  be  contributed  every  year  by  the 
East  India  Company  and  accumulated  in  the  same  manner.  Sep- 
arate accounts  for  each  subscriber  were  kept,  to  determine  the 
accumulated  value  of  his  subscriptions. 

Out  of  the  fund  thus  created  nine  life-annuities  of  10,000  rupees, 
or  lOQOl.  sterling,  each  were  annually  provided,  for  nine  civil  ser- 
vants upon  their  retirement,  who  had  been  twenty-five  years  in  the 
service,  and  had  resided  in  India  not  less  than  twenty-two  years. 

Every  civil  servant  as  soon  as  he  had  fulfilled  these  conditions 
was  entitled,  provided  the  pensions  then  available  were  not  taken 
by  his  seniors,  to  the  retiring  pension  of  10002.  per  annum  for  his 

(a)  Page  816. 
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life,  on  payment  of  so  much  money  as,  together  with  the  fond 

created  by  his  subscription  of  four  per  cent  out  of  his  official  in* 

cotne  accumulated  at  compound  interest  at  six  per  cent, 

*  815    would  *  amount  to  half  of  the  value  of  such  an  annuity, 

as,  with  reference  to  the  age  which  he  had  then  attained, 
was  shown  in  the  table  of  the  values  of  such  annuities  appended  to 
the  regulations. 

The  plaintiff  entered  the  civil  service  of  the  East  India  Company 
in  the  year  1827,  he  retired  in  the  year  1852,  having  been  twenty- 
five  years  in  that  service,  of  which  twenty-two  years  had  been 
spent  in  India.  He  was  then  sixty-one  years  of  age,  and  entitled 
to  the  annuity  of  10,000  rupees,  or  lOOOi.  sterling,  at  the  price  of 
88,085  rupees,  which,  according  to  the  table  appended  to  the  reg- 
ulations, was  half  the  value  of  that  annuity  for  the  remainder  of 
his  then  life.  The  balance  then  standing  to  the  credit  of  the 
plaintiff  in  the  books  of  the  trustees  and  managers  of  the  Bengal 
Civil  Service  Annuity  Fmid  was  87,604  rupees,  which,  after  de- 
ducting the  88,085  rupees,  left  a  surplus  to  his  credit  of  49,419 
rupees. 

As  there  was  no  express  provision  in  the  regulations  as  to  the 
application  of  any  surplus  which  might  be  left  of  the  amount  of 
subscriptions  paid  by  an  annuitant,  over  and  above  the  prescribed 
amount  to  be  made  up  by  him  on  receiving  the  annuity,  the  present 
suit  was  instituted  to  determine  the  rights  of  the  parties  with 
respect  to  the  above  surplus  of  49,419  rupees. 

Mr.  Butt,  Mr.  Rolt^  Mr.  R.  Palmer ^  and  Mr.  Freeling  appeared 
for  the  plaintiff,  in  support  of  the  appeal. 

The  Attorney-General^  Mr.  Lloyd j  and  Mr.  MellvUly  for  the 
East  India  Company. 

Mr.  Follett  and  Mr.  BogerSy  for  the  managers  of  the  fund. 

*  816       *  Mr.  E.  Macnaghteny  for  two  subscribers,  who  had  not 

paid  the  half  value  and  had  not  accepted  annuities. 

Mr.  BoUj  in  reply. 

The  following  cases  were  referred  to :  JRoberUan  v.  2%e  Ea^ 
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India  Company^  (a)  Davis  v.  The  Tnutees  of  the  Madras  CivU 
Service  Annuity  Fund.  (6) 

Judgment  reserred. 

1860.    January  11. 

The  Lord  Chancellor.  —  Having  carefully  perused  all  tiie 
documents  produced,  and  reconsidered  all  the  arguments  urged  on 
both  sides  in  this  important  cause,  I  have  arrived  at  a  clear  opinion 
that  the  decree  of  the  Master  of  the  Bolls  ought  to  be  affirmed. 

The  plaintiff's  claim  rests  upon  contract,  and  he  is  bound  to 
show  that  by  some  contract,  express  or  implied,  he  is  entitled  to 
recover  from  the  East  India  Company  the  sum  for  which  he  sues* 

The  ground  of  "  resulting  trust "  was  too  fanciful  to  be  gravely 
relied  upon. 

But,  in  support  of  the  appeal,  it  was  strenuously  contended, 
first,  that  when  the  fund  in  question  was  originally  established 
there  was  a  contract  between  the  Bengal  civil  servants  then  in  the 
employment  of  the  East  India  Company  and  the  East  India  Com- 
pany that  if,  when  a  civil  servant  was  to  retire  from  the 
*  service  and  accept  the  annuity  of  1000/.  a  year,  his  con-  *  317 
tributions  to  the  fund  with  interest  at  six  per  cent  should 
be  found  to  have  exceeded  half  the  estimated  value  of  the  annuity, 
the  excess  should  be  then  refunded  to  him  ;  and,  secondly,  that 
if  this  was  not  the  original  contract,  a  new  contract  to  this  effect 
was  to  be  inferred  from  the  subsequent  dealings  between  the 
parties. 

First.  Tlie  original  contract  is  to  be  discovered  chiefly  in  the 
public  letter  dated  the  8th  of  December,  1824,  containing  the 
terms  which  were  proposed  by  the  East  India  Company  to  the  Ben^ 
gal  civil  servants,  and  which  the  Bengal  civil  servants  accepted. 
1  entirely  concur  with  the  reasoning  of  the  appellant's  counsel, 
that  in  considering  the  effect  to  be  given  to  this  document  regard 
is  to  be  had  to  all  the  seventy-eight  paragraphs  of  the  despatch  as 
well  as  to  the  regulations  and  tables  which  follow. 

But  regulation  first  says, ''  The  subscribers  shall,  from  the  1st  of 
May,  1825,  contribute  for  the  purposes  of  the  fimd  one  twenty-fifth 

(a)  Reported  on  appeal,  nom.  The  East  India  Company  o.  Robertson,  7 
Moore^s  Indian  Appeals,  861. 
(&)  lUd,  864,  n. 
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part  of  their  salaries,  and  all  other  public  emoluments  howsoever 
denominated,  compensation  for  travelling  expenses  excepted." 
From  this  and  all  the  subsequent  regulations  it  is  quite  clear  that 
the  contribution  was  to  be  made  by  the  civil  servants  as  long  as 
they  remained  in  the  service  of  the  company  in  India,  and  that  it 
was  to  be  in  the  nature  of  a  subscription  to  be  applied  to  specified 
purposes.  If  the  contributions  were  settled  in  account  by  a  deduc- 
tion from  the  salaries  or  allowances  due  to  the  civil  servants,  the 
effect  .was  the  same  as  if  the  civil  servants  had  received  payment 
in  full  of  all  that  was  due  to  them  and  they  had  afterwards  paid 
their  subscriptions  in  hard  money  to  the  treasurer  of  the  fund. 
This  money  ceased  to  be  theirs.  They  had  an  interest  in 
f  818  the  fund  as  defined  by  the  regulations,  •  but  no  further,  and 
they  gave  full  authority  that  their  money  so  contributed 
should  be  applied  to  all  the  purposes  to  which  the  fund  was  appli- 
cable. A  separate  account  was  kept  of  the  amount  of  the  contri- 
butions of  each  subscriber,  but  this  was  essentially  necessary  by 
reason  of  the  regulation,  that  if,  when  the  annuity  was  to  be 
granted,  these  contributions,  with  interest,  did  not  amount  to  half 
^he  estimated  value  of  the  annuity,  the  subscriber  was  obliged  to 
make  up  the  deficiency.  There  is  a  regulation  expressly  requiring 
this  deficiency  to  be  made  up ;  but  as  to  refunding  to  the  sub- 
scriber, should  his  contributions  have  exceeded  half  the  estimated 
value  of  the  annuity  (a  case  which  must  necessarily  occur  not  unfre- 
quently),  there  is  a  profound  silence.  This  we  were  told  is  cams 
omissus.  The  expression  casus  omissus  in  construing  an  Act  of 
Parliament  I  fully  understand,  but  casus  omissus  in  construing  a 
contract  is  new  to  me.  The  just  result,  I  think,  is  that  it  is  no 
part  of  the  contract.  If  the  reasoning  merely  be,  that,  although 
not  expressed,  it  is  to  be  implied  as  the  presumed  intention  of  the 
parties,  the  principle  on  which  this  reasoning  proceeds  is  legiti- 
mate. 

The  chief  reliance  is  placed  upon  paragraphs  52,  58,  and  57  of 
the  despatch  of  the  8th  December,  1824,  declaring  that,  ^^  as  far  as 
may  be  practicable,  the  advantages  afforded  by  the  fund  should  be 
available  by  those  eligible  to  receive  them,  upon  terms  of  strict 
equality ;  "  that  it  was  intended  ''  to  maintain  a  strict  equality ; " 
and  that  '^  all  the  servants  becoming  annuitants  will  pay  half  the 
value  of  their  respective  annuities  and  no  more,  and  will  so  far  be 
placed  upon  an  equal  footing." 
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But  "  strict  equality  "  here  means  equality  of  potentialities  to  all 
the  subscribers ;  not  that,  after  all  the  yarious  chances  and 
risks  and  vicissitudes  encountered   in  *  their  career,  all,    *819 
in  the  result,  should  have  an  exactly  equal  pecuniary  advan- 
tage. 

The  regulations  themselves  show  and  declare  such  an  equality 
to  be  impossible.  Regulation  57,  so  often  quoted,  refers  to  pay- 
ments to  be  made  by  subscribers,  ^'  upon  becoming  annuitants," 
where  the  contributions  already  made  did  not  amount  to  half  the 
value  of  the  annuity ;  in  which  case  the  total  payments  would  be 
equal  to  half  the  value  of  their  respective  annuities  and  no  more, 
and  they  would  be  placed  upon  an  equal  footing. 

If  it  had  been  intended  that,  where  the  contributions  exceeded 
half  the  value  of  the  annuity,  there  should  be  a  refunding,  no 
reason  can  be  suggested  why  this  should  not  have  been  expressly 
provided  for  as  well  as  the  payment  of  the  deficiency. 

If  such  had  been  the  intention  of  the  parties,  no  reason  can  be 
suggested  why  the  contribution  by  the  subscribers  should  not  have 
ceased  at  a  period,  to  be  easily  ascertained,  when  the  subscriber 
had  contributed  half  the  maximum  value  of  his  annuity,  the  value 
becoming  less  and  less  as  his  years  advance.  The  notion  that  this 
fund  was  in  the  nature  of  a  savings-bank,  in  which  the  money  of 
the  subscribers  was  to  accumulate  for  their  benefit,  is  wholly  incon- 
sistent with  the  principle  and  with  the  details  of  the  scheme.  It 
is  only  by  the  grant  of  the  annuity  that  the  subscriber  can  be 
benefited,  and  if  he  dies  or  quits  the  service  without  an  annuity  it 
is  admitted  that  all  his  contributions  are  lost  to  him  and  his  rep- 
resentatives. 

Nor  is  it  easy  to  see,  if  there  was  always  to  be  a  refunding, 
whence  the  money  to  be  refunded  should  come,  such  pay- 
ments possibly  exhausting  the  fund,  and  *the  annuitant    *820 
who  calls  for  the  refunding  having  consented  that  his  con- 
tributions which  he  now  requires  to  be  refunded  should  be  applied 
to  satisfy  a  similar  demand  from  prior  annuitants. 

But  to  show  that  this  refunding  could  not  have  been  in  the  con- 
templation of  the  parties,  it  is  only  necessary  further  to  observe, 
that  it  would  have  a  strong  tendency  to  defeat  the  object  which 
both  parties  had  in  view  when  the  fund  was  to  be  established. 

The  company  had  felt,  and  the  civil  servants  had  felt,  that  pro- 
motion was  too  slow,  and  that  for  want  of  a  retired  allowance  men 
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remained  holding  office  with  important  and  onerous  duties  when 
their  physical  and  mental  vigour  had  been  materially  impaired. 
The  cry  on  both  sides  was,  "  Quicken  the  movement."  But  by  the 
annuity  scheme,  instead  of  holding  out  an  inducement  for  early 
retreat,  if  the  subscriber  was  sure  that  by  remaining  in  the  service 
the  sum  he  would  have  to  pay  for  his  annuity  would  be  constantly 
diminishing,  and  the  sum  he  would  have  to  receive  by  refunding 
would  be  constantly  increasing,  a  temptation  would  be  held  out  to 
continue  in  the  service  when  retreat  would  be  more  becoming; 
and,  instead  of  a  "  quicker  movement,"  the  result  would  be  more 
mischievous  stagnation. 

It  was  said  that  sufficient  attention  had  not  been  given  to  the 
fact  that  the  scheme  partakes  somewhat  of  the  nature  of  a  tontine. 

The  only  allusion  to  a  tontine  in  the  despatch  of  the  8th  Decem- 
ber, 1824,  is  the  truism  in  paragraph  38 :  that,  ^^  if  an  annuity  fund 
were  formed  solely  by  the  subscriptions  of  individuals,  the  ulti- 
mate advantage  to  each  subscriber  could  only  exceed  the 

*  821    value  of  his  subscriptions  *  to  the  extent  that  the  fund  may 

have  gained  by  the  accumulated  contributions  of  subscribers 
resigning  or  dying  previously  to  their  being  entitled  to  annuities ; 
so  that  the  benefit  to  the  service  would  in  that  case  be  restricted 
to  the  contingent  results  of  a  tontine." 

But  longevity  has  no  advantage  in  this  scheme,  except  the 
lengthened  enjoyment  of  the  annuity ;  and  the  object  of  it  was, 
early  competence  to  the  young,  not  an  accumulation  of  riches  to 
the  aged. 

^'  Contemporaneous  exposition  "  was  talked  of;  but  (as  will  be 
seen  presently)  there  was  no  dealing  under  the  contract  in  Bengal 
which  can  be  considered  favourable  to  the  appellant ;  and  what 
was  done  in  Madras  or  Bombay  was  res  inter  alios  acta,  I  therefore 
decide  that  the  plaintiff's  claim  cannot  be  supported  on  the  origi- 
nal contract ;  and  I  come  to  consider  whether  there  be  evidence 
of  a  new  contract  to  support  it. 

Of  course  the  onits  lies  on  the  plaintiff  to  show  that  there  was 
such  a  new  contract;  —  to  which  the  assent  of  both  parties  is 
proved,  or  may  be  fairly  inferred.  But  I  really  am  much  at  a  loss 
to  know  the  evidence  which  is  here  relied  upon.  I  asked  the 
counsel  for  the  appellant,  who  so  ably  argued  his  case,  ^^  at  what 
point  of  time,  or  on  the  happening  of  what  event,  they  contended 
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that  this  new  contract  had  been  entered  into,  so  as  to  be  binding 
on  both  parties  ?  "    I  could  elicit  no  satisfactory  answer. 

There  certainly  was  no  new  contract  during  the  iSrst  ten  years 
of  the  scheme,  from  1825  to  1835. 

The  scheme  was  then  found  to  be  working  nnsatisfao- 
torily.    *  The  general  opinion  seems  to  have  been,  that  it    *  822 
did  not  hold  out  a  sufficient  inducement  to  take  annuities 
and  to  retire. 

A  new  contract  was  entered  into.  But  what  was  this  new 
contract  ?  Not  that  the  original  contract  should  be  in  force  for 
an  indefinite  length  of  time  with  a  new  term  engrafted  upon  it, 
that  when  a  subscriber  took  an  annuity,  if  his  contributions 
amounted  to  more  than  half  the  value  of  the  annuity  the  excess 
should  be  refunded  to  him;  but  that,  to  encourage  retirement, 
an  experiment  should  be  made  for  three  years  and  no  longer,  and 
that  during  those  three  years  a  subscriber,  who  had  been  in  the 
service  the  required  period,  should  be  entitled  to  the  annuity  at 
one-fourth  instead  of  one-half  of  its  value,  and  should  have  this 
additional  advantage,  that  he  should  receive  back  the  contributions 
beyond  one-quarter  of  the  value  of  the  annuity.  This  new  agree- 
ment was  in  force  for  three  years,  from  1835  till  1888.  It  then 
expired,  and  the  original  agreement  must  be  considered  in  full 
force,  unless  subsequently  altered. 

But,  although  negotiations  were  carried  on,  rather  in  a  desultory 
manner,  for  several  years,  and  some  loose  expressions  were  used, 
showing  that  the  parties  did  not  clearly  understand  the  meaning 
of  each  other,  they  came  to  no  new  agreement  down  to  the  time 
when  this  litigation  began  with  the  action  of  Blunt  v.  Halliday  in 
the  Supreme  Court  at  Calcutta.  There  could  be  no  use  in  going 
minutely  through  these  negotiations,  as  in  the  result  they  certainly 
were  abortive.  Nor  has  there  been  in  Bengal  any  thing  like  a 
usage  of  refunding  under  the  original  agreement.  The  refunding 
under  the  express  stipulation  of  the  agreement,  of  1835  can  be  of 
no  avail  to  the  plaintiff,  and  he  might  as  well  contend  that  he  is 
entitled  to  the  annuity  at  one-fourth  of  its  value  as  that, 
*  paying  half  of  its  value,  he  is  entitled  to  recover  back  the  *  823 
surplus  of  his  contributions  beyond  that  amount. 

As  to  authority,  I  have  been  pressed  with  the  judgments  of  Sir 
Chbibtopheb  Rawlinson,  Chief  Justice  of  Madras,  in  DavU  v.  The 
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•826  ♦PARISH- v.   SLEEMAN. 

I860.    January  11,  12.    Before  the  Lord  Chancellor  Lord  Campbell. 

Upon  the  constmction  of  an  agreement  to  demise  a  farm  for  fourteen  years,  "  tt 
the  yearly  rent  of  40^,  payable  quarterly,  free  of  all  out-goings ; "  and  hy 
which  the  parties  agreed  '*  to  grant  and  accept  a  lease  on  the  above  and 
other  Usuar  terms : "  Held,  that  the  landlord  was  entitled  to  a  net  rent,  pay- 
able free  of  land-tax  and  tithe  commutation  rent-charge. 

This  was  the  appeal  of  the  defendant  from  the  refusal  of  Vice- 
Chancellor  Stuart  to  vary  his  chief  clerk's  certificate  approving  of 
the  terms  of  a  draft  lease  of  a  farm  in  pursuance  of  a  written 
agreement,  the  frame  of  the  draft  lease  having  thrown  on  the  lessor 
the  tithe  commutation  and  the  land-tax. 

The  case  is  reported,  upon  the  hearing  of  the  motion  before  the 
Vice-Chancellor  to  vary  the  certificate,  in  the  first  volume  of  Mr. 
GifiFard's  Reports,  (a) 

On  the  3d  of  October,  1851,  Samuel  Rowles  Pattison,  who  was 
seized  for  an  equitable  estate  in  fee-simple  in  possession  of  the 
farm,  entered  into  the  following  written  agreement  with  the 
plaintiflF:  — 

*^  The  undersigned  Samuel  Bowles  Pattison,  as  landlord,  hereby 
agrees  to  let,  and  the  undersigned  Joseph  Parish  to  take,  as  tenant, 
aU  the  farm  in  and  called  Tinnye,  in  the  parish  of  Bridgerule,  late 
in  the  occupation  of  Thomas  Leigh  and  now  of  the  said  landlord, 
for  a  term  of  fourteen  years  from  Lady-day  next,  determinable  at 
the  end  of  the  first  seven  years  thereof,  at  the  yearly  rent  of  40J., 
payable  quarterly,  free  of  all  outgoings." 

After  other  stipulations,  not  material  to  be  stated,  the  agree- 
ment concluded  thus :  — 

«  327       *  "  The  said  parties  .agree  to  grant  and  accept  a  lease  on 
the  above  and  other  usual  terms. 
"  Dated  the  3d  of  October,  1851. 

"  The  mark  of  +  Joseph  Parish.*' 
(Signed)  «  S.  R,  Pattison. 
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The  plaintiff  was  at  once  let  into  possession  of  the  demised 
premises,  and  had  ever  since  continued  in  possession. 

In  1857  the  estate,  both  legal  and  equitable,  in  the  reyersion  of 
the  premises  became  vested  in  Maria  Sleeman  in  fee,  in  trust  for 
the  defendant,  subject  to  the  plaintiff 's  tenancy  of  the  farm  upon  the 
terms  of  the  agreement.  The. plaintiff  had  regularly  paid  to  Pat- 
tisou,  and  those  claiming  under  him,  a  net  rent  of  402.  a  year 
in  respect  of  the  premises ;  but  shortly  after  Christmas-day,  1857, 
Maria  Sleeman,  on  behalf  of  the  defendant,  distrained  upon  the 
plaintiff  for  a  quarterns  rent  claimed  to  be  due  for  the  farm  on 
that  day,  and  the  plaintiff  accordingly  paid  102.  in  respect  of  that 
quarter's  rent  without  deduction,  and  also  the  costs  of  the  distress.'' 

On  the  26th  of  February,  1858,  Maria  Sleeman  conveyed  the 
farm  to  the  defendant  Samuel  Sleeman  in  fee.    The  defendant 
having  refused  to  accede  to  the  plaintiff's  application  for  a  lease 
pursuant  to  the  terms  of  the  agreement,  the  plaintiff  instituted  the 
present  suit  for  the  specific  performance  of  the  agreement,  which 
was  I'esisted  by  the  defendant  on  the  ground  of  certain  breaches 
of  the  agreement,  alleged  by  him  to  have  been  committed  by  the 
plaintiff.    A  decree  for  specific  performance  having,  however,  been  ' 
made,  a  reference  was  directed  to  Chambers  in  the  usual 
manner  to  settle  the  *  conveyance  under  which  the  chief   *  828 
clerk  made  the  certificate,  which  the  Yice-Chancellor  had 
refused  to  vary. 

Upon  the  appeal,  an  affidavit  was  read  on  behalf  of  the  plaintiff, 
in  which  he  deposed  that  on  the  occasion  of  a  plaint  being  entered 
against  him  in  January,  1858,  by  Maria  Sleeman,  in  .the  County 
Oourt  held  at  Halsworthy  in  Devonshire,  for  damages  in  respect 
of  a  breach  of  one  of  the  stipulations  of  the  agreement,  alleged  to 
have  been  committed  by  him,  he  obtained  a  copy  of  the  agreement 
in  question  ;  that  until  that  time  he  had  never  had  a  copy  thereof, 
nor  had  any  such  copy  or  the  original  agreement  ever  been  read 
or  shown  to  him;  that  he  did  not  remember  all  the  terms  of  the 
agreement,  and  therefore,  prior  to  his  having  obtained  a  copy  there- 
of, and  in  ignorance  of  its  contents  and  under  a  misapprehension  of 
his  rights  thereunder,  he  had  paid  the  land-tax  and  some  of  the  rent- 
charges  in  lieu  of  tithes  which  had  become  due  in  respect  of  the 
farm ;  that,  moreover,  Pattison  and  his  immediate  successor  in  title 
were  kind  landlords  to.  the  plaintiff,  who  did  not  think  his  interests 
were  likely  to  be  advanced  by  requiring  from  either  of  them  a 
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strict  performance  on  the  lessor's  part  of  the  agreement ;  that 
since  the  18th  of  January,  1868,  he  had  never  paid  any  tithe  rent- 
charge  till  compelled  by  actual  threat  of  distress  of  his  goods,  and 
then  to  prevent  it,  and  that  on  such  occasions,  as  well  as  in  Jan- 
uary, 1858,  he  had  distinctly  protested  that  it  was  not  his  duty  to 
pay  it. 

On  behalf  of  the  defendant  on  the  other  hand,  evidence  was  read 

showing  that,  according  to  the  general  custom  of  that  part  of  the 

country  in  which  the  premises  in  question  were  situate,  a  lease 

granted  pursuant  to  a  previous  agreement  for  a  lease  of  a 

*  329    farm  "  on  the  usual  *  terms  "  would  make  the  land-tax  and 

tithe  commutation  charge  fall  upon  the  landlord. 

Mr.  Speedy  for  the  appellant.  —  By  the  word  "outgoings"  in 
the  agreement  are  meant  those  charges  which,  in  the  absence  of 
any  enactment  or  stipulation  upon  the  subject,  would  fall  upon 
the  landlord.  The  land-tax  and  tithe  rent-charge  are  here  the 
only  charges  so  circumstanced,,  and  if  they  are  not  included  in  the 
word  "  outgoings,"  that  word  becomes  insensible.  It  was  argued 
below  that,  as  well  might  the  property  tax  be  included  in  the  term ; 
but,  by  the  Act  creating  that  tax,  it  is  made  a  landlord's  charge, 
payable  by  the  occupant,  but  by  him  to  be  deducted  from  the  rent ; 
and  it  is  expressly  enacted  that  no  contract  between  landlord  and 
tenant  touching  the  payment  of  taxes  and  assessments  is  to  be 
construed  as.  extending  to  the  property  tax,  or  to  be  binding  con- 
trary to  the  intent  and  meaning  of  the  Act ;  but  that  such  duties 
shall  be  paid  by  the  occupiers,  subject  to  such  deductions  and  re- 
payments as  authorized  by  the  Act,  and  all  such  deductions  and 
repayments  shall  be  allowed  notwithstanding  such  contract.  A 
rent  "  free  of  all  outgoings  "  is  equivalent  to  a  "  net  rent,"  which 
has  been  decided  to  mean  a  rent  clear  of  all  deductions  to  which  it 
otherwise  would  be  liable,  including  land-tax,  sewers'  rate,  &c. 
Bradbury  v.  Wright,  (a)  Marshall  v.  Wisdale,  (6)  20  Vin.  Abr. 
tit.  Taxes  (D),  (c)  Smith  v.  Anderson,  (d)  Bennett  v.  Wama^ih  (e) 
That  this  was  also  the  sense  in  which  the  term  was  understood  by  the 
plaintiff  is  shown  by  his  conduct  in  paying  the  rent  without  claim- 

(a)  2  Doug.  624.  (d)  4  Rum.  362. 

(6)  Freem.  K.  B.  &  C.  P.  Rep.  14S.  («)  7  B.  &  C.  627. 

(c)  Page  169. 
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ing  the  dedaction  now  contended  for,  dowfi  to  1858,  when  disputes 
arose  between  him  and  Maria  Sleeman. 

•  Mr.  JBobhaiLsey  for  the  plaintiff.  —  The  words  here  used  *  880 
are  perfectly  general,  and  without  something  more  specific 
or  expressly  pointed  the  Court  will  not  take  from  the  tenant  his 
right  to  deduct  the  charges  in  question.  Cranston  v.  Clarke,  (a) 
The  parties  to  the  agreement  are,  the  landlord,  whose  solicitor 
prepared  it,  on  the  one  hand,  and  an  illiterate  person,  a  marksman, 
on  the  other.  The  ontis  of  showing  by  strict  proof  that  "  outgo- 
ings" can  refer  to  no  charges  but  those  contended  for  by  the 
defendant  is  upon  the  landlord.  '^  Free  of  outgoings  "  will  have  a 
perfectly  sensible  meaning  if  referred  to  those  small  deductions 
which  tenants  sometimes  insist  upon,  as  for  repairs,  fences,  and 
other  little  matters  of  account  between  them  and  their  landlords. 
The  cases  which  have  been  cited  are  distinguishable.  Smith  v. 
Anderson  (6)  was  the  case  of  a  gift  by  will  of  an  annuity  without 
any  deduction  whatsoeyer,  and  from  the  nature  of  the  property 
out  of  which  the  annuity  was  to  be  paid  there  could  be  no  deduc- 
tion except  in  respect  of  the  legacy  duty.  It  was  held,  therefore, 
that  the  word  deduction  referred  to  legacy  duty.  Bennett  v. 
Womack  (c)  was  not  a  ca^e  between  landlord  and  tenant,  but  of 
the  assignment  of  a  lease;  and  the  only  question  was,  whether 
the  assignor  had  misrepresented  to  the  assignee  the  nature  of  the 
interest  which  he  had  to  assign.  In  Bradbury  v.  Wright  (d)  the 
question  arose  upon  a  grant  by  deed  of  a  rent-charge,  not  upon  a 
reservation  of  rent  by  agreement,  and  the  words  there  used  were 
more  express.  In  the  other  cases  cited  taxes  were  expressly 
referred  to,  and  that  is  not  so  iiere.  The  words  being  merely  gen- 
eral, do  not  extend  to  burdens  which  the  law  has  cast  on  the  land- 
lord. It  is  submitted,  moreover,  that  this  cannot  be  regarded  as  a 
term  usual  in  such  leases.  A  usual  term  means  nothing 
more  than  a  term  incidental  to  the  nature  *  of  the  grant,  as  *  881 
husbandry  clauses  and  the  like.  Church  v.  Brown,  {e)  It 
does  not  extend  to  terms  collateral  to  the  grant.  The  question  is 
one  simply  of  construction,  having  regard  to  the  rights  and  the 
probable  intention  of  the  parties.    All  grants  are  to  be  construed 

(a)  Sayer,  78.  (d)  2  Doug.  624. 

(5)  4Ru88.  852.  (0   16  Yes.  258. 

(c)  7  B.  A  C.  627. 
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strictly  as  against  the  grantor,  and  doubtful  or  ambiguous  words 
are  to  be  interpreted  in  the  sense  most  favourable  to  the  grantee. 
Doe  d.  Webb  v.  Dixon,  (a) 

Mr.  Speed,  in  reply.  —  Of  the  authorities  cited,  Cramtan  v. 
Clarke  (b)  alone  is  against  us ;  the  others  in  our  favour.  In  all 
these  the  question  arose  upon  deeds,  which  are  always  construed 
more  strictly  than  a  mere  executory  contract  to  be  performed  by 
the  Court. 

Judgment  reserved. 

January  12. 

The  Lobd  Ghamcellob.  —  The  only  question  before  me  in  this 
case  is,  whether,  upon  the  true  construction  of  an  agreement  dated 
the  8d  of  October,  1851,  between  the  plaintiff  and  one  Pattison, 
for  demising  a  farm  by  the  latter  to  the  former  for  fourteen  years, 
"  at  the  yearly  rent  of  40Z.,  payable  quarterly,  free  from  all  out- 
goings," and  by  which  ^^  the  parties  agreed  to  grant  and  accept 
a  lease  on  the  above  and  other  usual  terms,"  the  lease  to  be 
granted  should  or  should  not  entitle  the  tenant  to  deduct  from 
the  rent  the  land-tax  and  the  tithe  commutation  rent-charge  pay- 
able in  respect  of  the  farm  ? 

The  Yice-Ghancellor  held  that  the  land-tax  and  tithe 

*  882    *  rent-charge  were  to  fall  upon  the  landlord,  tlie  tenant  not 

being  deprived  by  the  words  of  the  agreement  of  the  right, 
which  he  would  otherwise  have  had,  to  deduct  them  from  the  rent 
of  40/.  According  to  the  only  report  of  the  case,  which  is  in  the 
Law  Times  of  November  19th,  18<59,  the  ratio  decidendi  is  given 
as  follows :  ^^  These  are  outgoings  not  from  the  tenant  at  all,  and 
in  respect  of  which,  but  for  the  default  of  the  landlord  in  discharg- 
ing the  duties  of  landlord,  the  tenant  would  be  under  no  liability. 
They  are  not,  therefore,  outgoings  of  the  tenant  in  the  sense  of 
this  agreement."  After  mature  consideration  I  am  not  able  to 
agree  with  the  Yice-Chancellor  in  this  conclusion.  By  the  Acts 
of  Parliament  upon  this  subject  the  tenant  is  made  primarily  liable, 
both  for  the  land-tax  and  the  tithe  rent-charge.  He  is  bound  to 
pay  both,  although,  having  made  the  payments,  he  is  entitled  to 

(a)  9  East,  15.  (b)  Sayer,  78. 
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deduct  both  from  the  rent  due  from  him  to  the  landlord.  There- 
fore both  are  ^'  outgoings  "  of  the  tenant  in  respect  of  his  occupa- 
tion of  the  demised  premises.  The  consequence  is,  that  instead 
of  these  outgoings  being  deducted  from  the  402.,  the  402.  should  be 
paid  to  the  landlord  free  from  such  outgoings. 

The  evidence  strongly  supports  this  construction ;  for  it  is  sworn 
and  stands  uncontradicted,  that  according  to  the  invariable  custom 
df  the  country,  where  there  is  an  agreement  for  a  lease  of  a  farm 
^^  on  the  usual  terms,"  the  lease  makes  the  land-tax  and  tithe  com- 
mutation rent-charge  fall  upon  the  tenant ;  and  the  plaintiff  him- 
self having  taken  possession  of  the  farm  under  this  agreement  in 
the  Autumn  of  1851,  from  thence  till  the  year  1858,  when  a 
dispute  arose  between  him  and  his  landlord  on  other  points,  con- 
tinued regularly  to  pay  the  402.  a  year  without  claiming  any 
deduction  for  land-tax  or  tithe  commutation  charge.  Mr, 
Sobhome^  who  very  ably  *  argued  for  the  tenant,  was  unable  ♦  838 
to  point  out  any  "  outgoings  "  to  which  the  words  in  the 
agreement  could  apply,  unless  the  payments  made  by  the  tenant 
for  which  the  tenant  was  primarily  liable,  but  which  without  a 
special  stipulation  would  ultimately  fall  upon  the  landlord.  He 
contended  that  they  were  merely  words  of  form,  introduced  by  a 
country  conveyancer  without  any  meaning.  But  I  cannot  consider 
them  wholly  inoperative,  when  a  very  sensible  meaning  may  be  put 
upon  them,  making  this  agreement  accord  with  the  general  custom 
of  the  country  upon  this  subject  between  landlord  and  tenant. 

Mr.  Hohhouse  mainly  relied  upon  the  decision  of  the  Court  of 
King's  Bench  in  Cramton  v.  Clarke^  (a)  which  no  doubt  is  closely 
in  point.  But  this  authority  seems  to  me  to  be  outweighed  by  the 
subsequent  decisions  cited  on  behalf  of  the  appellant,  particularly 
Bradbury  v.  Wright,  (6)  and  BenneU  v.  Wbmach.  ((?) 

Upon  the  whole  I  am  of  opinion  that  the  appellant  ought  to  suc- 
ceed, and  that  the  certificate  of  the  chief  clerk  should  be  varied 
by  making  the  rent  reserved  by  the  lease  payable  free  of  land-tax 
and  tithe  commutation  rent-charge. 

(a)  Sayer,  78.  (6)  2  Doug.  624.  (c)  7  B.  &  C.  627. 

r  255  1 


*  834  CASES  IN   CHANCEBY. 
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1859.    December  19,  20,  22.    1860.   January  18.    Before  the  LoBOS  Jusncss. 

L.,  a  partner  in  the  firm  of  B.  &  Co.,  retired  from  it,  and  shortly  afterwards 
borrowed  from  the  plaintiffs  20,000^.  on  his  promissory  note  payable  on  Slst 
May,  1848,  and  agreed  by  way  of  collateral  security  to  give  them  a  lien  on 
his  share  of  the  assets  of  the  partnership,  which  had  not  yet  been  ascertained 
and  paid.  In  furtherance  of  this,  B.,  one  of  the  continuing  partners,  in  July, 
1847,  at  L.'s  request,  and  with  the  consent  of  the  other  continuing  partners, 
gave  the  plaintiffs  an  order  on  C.  &  Co.,  the  agents  of  B.  &  Co.,  directing 
them  to  pay  to  the  plaintiffs^  out  of  the  funds  of  B.  &  Co.  in  their  hands,  the 
sum  of  6000/.,  and  engaged  to  pay  to  the  'plaintiffs  the  residue  of  L.*s  share. 
C.  &  Co.  bad  not  at  the  time,  nor  afterwards,  nearly  so  much  as  dOOO^  of 
B.  &  Co. ^8  money  in  their  hands.  In  August,  1847,  the  plaintiffs  presented 
the  order  to  C.  &  Co.,  and  were  informed  they  had  not  funds  to  pay  it.  The 
plaintiffs  gave  B.  no  notice  of  this.  In  September,  1847,  C.  &  Co.  became 
insolvent,  without  having  paid  any  part  of  the  5000Z.  The  promissory  note 
was  dishonoured.  B.  died  in  February,  1849.  The  share  of  L.  was  finally 
ascertained  in  1853,  and  L.  died  in  March,  1855.  In  November,  1855,  the 
plaintiffs  filed  this  bill  to  enforce  their  lien. 

Heldt  that  the  equitable  assignee  of  a  debt  is  not  subject  to  the  same  rules  as  the 
holder  of  a  bill  of  exchange,  and  that  as  the  plaintiffs  could  not  have  obtained 
payment  of  the  5000^  from  C.  &  Co.,  they  could  not  be  charged  with  that 
sum. 

ffdd,  also,  that  the  plaintiffs  were  not  under  the  circumstances  barred  from 
relief  by  delay,  there  being  no  statutory  bar. 

Hdd,  also,  that  the  loss  occasioned  by  the  failure  of  C.  &  Co.  having  money  of 
B.  &  Co.  in  their  hands,  was  to  be  treated  as  a  loss  of  the  new  firm  of  B.  & 
Co.  not  affecting  the  share  assigned  to  the  plaintiffs. 

This  was  an  appeal  by  the  defendants  from  a  decree  of  Vice- 
Ghancellor  Stuabt.  The  plaintifiTs,  who  represented  the  firm  of 
Glyn  &  Co.  the  hankers,  were  the  assignees,  by  way  of  mortgage 
for  securing  to  them  the  sum  of  20,000Z.,  of  the  share  of  the  late 
Sir  George  Larpent  in  the  assets  of  a  partnership  of  Bell  &  Co., 
in  which  he  was  a  partner,  and  which  determined  in  the  year 
1846 ;  and  the  principal  question  on  the  appeal  was,  whether  the 
plaintiffs  ought  to  be  charged  with  a  sum  of  5000Z.  alleged  to  have 
been  receivable  by  them  from  the  late  firm  of  Cockerell,  Larpent, 
&  Co.  on  account  of  Sir  George  Larpent's  share  in  the  partnership 
of  Bell  &  Co.,  the  yice-Chancellor  having  decided  that  the  plain- 
tiffs ought  not  to  be  so  charged. 
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The  partnership  of  Bell  &  Co.,  in  which  Sir  George 
♦  Larpent  was  a  partner,  was  formed  in  the  year  1848,  for  *  885 
the  purpose  of  carrying  on  business  at  Canton,  in  China, 
for  the  term  of  three  years ;  and  by  the  articles  of  partnership  it 
was  provided  that  the  accounts  should  be  settled  and  the  assets 
divided  within  eighteen  months  after  the  determination  of  the 
partnership.  The  partnership  terminated  on  the  81st  of  Decem- 
ber, 1846.  Sir  George  Larpent  then  retired  from  the  concern,  and 
it  seems  to  have  been  assumed,  on  all  sides,  that  his  share  of  the 
partnership  assets  became  payable  on  the  81st  of  May,  1848. 
After  the  retirement  of  Sir  George  Larpent,  the  remaining  part- 
ners in  the  Canton  firm  formed  a  new  partnership,  and  continued 
to  carry  on  the  business  under  the  same  firm  of  Bell  &  Co.  Mr. 
Bell,  who  was  one  of  the  partners,  resided  in  this  country,  and  was 
the  managing  partner  here. 

Sir  George  Larpent,  whilst  engaged  in  the  firm  of  Bell  &  Co., 
was  also  a  partner  in  the  firm  of  Cockerell  &  Co.,  who  carried  on 
the  business  of  East  India  agents  in  this  country.  That  firm  also 
determined,  at  the  end  of  the  year  1846,  and  was  succeeded  by  the 
firm  of  Cockerell,  Larpent,  &  Co.,  in  which  Sir  George  Larpent 
was  also  a  partner.  The  firm  of  Cockerell,  Larpent,  &  Co.  were 
the  London  correspondents  of  the  new  firm  of  Bell  &  Co.,  and  by 
an  agreement  between  those  firms.  Bell  &  Co.  were  at  liberty  to 
overdraw  their  account  with  Cockerell,  Larpent,  &  Co.  to  the  extent 
of  25,000/. 

In  the  month  of  July,  1847,  Sir  George  Larpent  applied  to 
Glyn  &  Co.  to  advance  him  the  sum  of  20,000i.  on  the  security  of 
what  would  be  coming  to  him  in  respect  of  his  share  of  the  part- 
nership assets  of  the  old  firm  of  Bell  &  Co.,  assumed,  as  it  has 
been  mentioned,  to  become  payable  on  the  81st  of  May, 
1848,  and  *  in  order  to  effectuate  this  transaction,  the  sev-  *  886 
eral  letters  following  passed  between  the  parties. 

On  the  10th  of  July,  1847,  Sir  George  Larpent  wrote  to  Glyn  & 
Co.  in  these  terma:  — 

"  Dear  Sirs,  —  My  partnership  with  Messrs.  Bell  &  Co.,  of  Can- 
ton, having  terminated  on  the  31st  December  last,  I  am  entitled 
by  its  conditions  to  receive  payment  of  my  capital  stock  on  the 
Slst  May  next.  The  amount  thereof,  clear  of  all  claims,  may  be 
taken  roughly  at  25,000Z.,  and  I  am  informed  by  Mr. William  Bell 
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that  a  portion  of  the  balance  at  credit  with  Messrs.  Oockerell,  Lar- 
pent,  &  Co.,  on  account  of  Messrs.  Bell  &  Co.,  say  about  40001.  or 
60002.,  will  be  appropriated  towards  payment  of  the  same.  In 
pursuance  of  the  arrangements  between  me  and  your  firm,  I 
hereby  authorize  Mr.  William  Bell,  acting  for  Messrs.  Bell  &  Go.  in 
this  country,  to  pay  to  you  the  amount  of  my  said  capital  stock, 
say  25,0002.  or  thereabouts,  and  your  acknowledgment  thereof  will 
be  a  sufficient  discharge ;  and  I  hereby  bind  myself  to  enter  into 
such  further  coyenants  and  engagements  as  you  jdaj  require  in 
order  to  give  you  a  full  and  perfect  lien  thereon,  such  as  you  may 
think  necessary  to  secure  to  you  an  exclusive  title  to  the  said 
balance,  the  same  being  in  consideration  of,  and  as  a  collateral 
security  for,  your  advances  now  due,  or  which  may  be  hereafter 
due,  by  the  house  of  Messrs.  Cockerell,  Larpent,  &  Co.  to  your 
firm." 

On  the  same  10th  of  July,  1847,  Glyn  &  Co.  wrote  to  Mr.  Bell 
as  follows:  — 

"  Sir,  —  On  the  other  side  we  beg  to  hand  you  a  copy  of  a  letter, 

addressed  to  us  this  day  by  Sir  George  Larpent,  authorizing  you  to 

pay  to  us  50002.,  at  present  in  the  hands  of  Messrs.  Cockerell  & 

Co.,  part  of  the  surplus  partnership  assets  of  his  late  firm 

*  387    of  Messrs.  Bell  &  Co.,  of  Canton,  together  with  *  the  bal- 

ance of  his  capital  of  20,0002.  or  thereabouts ;  and  we  shall 
be  obliged  by  your  acknowledging  the  receipt  of  this  letter,  and 
intimating  to  us,  in  conformity  thereto,  that  the  50002.  above 
alluded  to  will  \)e  paid  to  us ;  and  also  that  your  present  firm  will 
in  due  course  make  payment  to  us  of  the  balance  remaining  due 
to  Sir  George  Larpent  on  account  of  his  capital,  say  20,0002.  or 
thereabouts. " 

This  letter  was  placed  in  the  hands  of  Sir  George  Larpent,  and 
was  forwarded  by  him  to  Mr.  Bell,  on  the  12th  July,  1847,  in  a 
letter  of  that  date,  which  also  contained  a  copy  of  Sir  George  Lar- 
pent's  letter,  set  out  above,  and  the  draft  of  the  answer  proposed 
to  be  returned  by  Mr.  Bell,  to  Glyn  &  Co.'s  letter  of  the  same 
date. 

The  letter  of  the  12th  July,  1847,  from  Sir  George  Larpent  to 
Mr.  Bell,  was  as  follows :  — 
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"  Dear  Sir,  —  I  have  made  arrangements  with  my  friends  Messrs. 
Glyn  &.Co.  for  an  advance  of  20,000Z.  on  the  balance  forthcoming 
to  me  on  the  31st  May,  1848.  In  order  to  carry  the  same  into 
effect  in  a  business-like  manner,  I  have  written  to  Messrs.  Glyn 
&  Co.  the  letter  of  which  I  hand  you  a  copy,  and  I  enclose  also 
their  letter  to  you,  and  the  draft  of  a  letter  which  they  and  I 
request  you  will  be  so  good  as  to  sign  and  return  through  me. 
The  object  you  will  easily  see  :  it  is  to  give  Messrs.  Glyn  &  Co.  a 
complete  lien  on  my  said  balance,  and  to  guard  against  any  dis- 
turbance of  the  arrangements  by  my  death.  Your  early  attention 
to  the  business  of  this  letter  will  oblige." 

On  the  14th  of  July,  1847,  Mr.  Bell  wrote  to  Glyn  &  Co.  in 
these  terms :  — 

"  Gentlemen,  —  I. beg  to  acknowledge  the  receipt  of  your  letter 
of  the  10th  instant,  covering  copy  of  a  letter  of  same  date  from 
Sir  George  Larpent  to  yourselves,  authorizing  me  to  make 
payment  *  to  you  of  6000/.  on  account  of  his  capital  with  *  388 
Bell  &  Co.,  Canton,  and  also  to  make  further  payment  to 
you  of  the  remaining  balance  of  capital  in  that  firm,  say  together 
25,0002.  or  thereabouts.  In  compliance  with  your  request,  and 
with  Sir  George  Larpent's  letter  above  alluded  to,  I  beg  to  acquaint 
you  that  I  have  instructed  Messrs.  Cockerell  &  Co.  to  transfer  to 
yourselves,  from  the  surplus  partnership  assets  of  Bell  &  Co.  in 
their  hands,  the  sum  of  5000{.,  on  the  receipt  of  which  you  will 
please  grant  me  an  acknowledgment;  and  on  behalf  of  myself 
and  partners  in  the  present  Canton  house,  I  engage  to  pay  you, 
in  due  course,  the  remaining  balance  of  Sir  Gteorge  Larpent's  cap- 
ital with  them,  say  20,0002.  or  thereabouts." 

On  the  same  14th  of  July,  1847,  Mr.  Bell  also  wrote  to  Sir 
Gtoorge  Larpent  thus :  — 

"  My  dear  Sir  George,  —  In  compliance  with  your  request  of 
the  12th  instant,  I  have  now  the  pleasure  to  enclose,  first,  drafb  of 
a  letter  from  Glyn  &  Co ;  second,  mine  of  that  date  to  them  in 
reply  "  (i.«.,  the  two  letters  of  the  10th  July)  ;  "  third,  mine  to 
Messrs.  Cockerell  &  Co.  authorizing  payment  of  5000/.  to  Glyn  & 
Co.,  such  amount,  together  with  an  engagement  to  Glyn  &  Co., 
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being  the  aggregate  of  your  capital  with  Bell  &  Co.,  and  as  such 
secured,  preferable  to  the  payment  of  a  smaller  broken  sum." 

Mr.  Bell  also,  on  the  same  14th  of  July,  sent  to  Sir  Gteorge  Lar- 
pent  a  letter  addressed  to  Cockerel]  <&;  Co.  in  these  terms :  — 

"  Referring  to  a'  recent  correspondence  with  your  Sir  George 
Larpent  and  Messrs.  Glyn,  Hallifax,  &  Co.  relative  to  a  transfer 
to  the  latter  by  Sir  George  of  the  capital  belonging  to  him  in  the 
hands  of  my  firm,  I  have  now  to  request  you  will  pay  out  of  the 
funds  at  credit  of  Messrs.  Bell  &  Co.  five  thousand  pounds 
*839  (5000/.)  to  Messrs.  Glyn  &  Co.,  conformable  *  to  said  cor- 
respondence, taking  their  acknowledgment  for  the  same, 
as  also  one  from  Sir  Greorge  Larpent  as  a  payment  to  him  on 
account  of  his  capital." 

There  appeared  to  be  little  doubt  that,  at  the  time  when  these 
letters  were  written  by  Mr.  Bell,  he  was  aware  that  the  balance  in 
favour  of  Bell  &  Co.  with  Cockerell,  Larpent,  &  Co.  did  not  amount 
to  any  thing  near  5000Z.,  there  being  in  evidence  in  the  cause  a 
letter  from  Cockerell,  Larpent,  &  Co.  to  Mr.  Bell,  dated  the  18th 
July,  1847,  and  which  would  be  received  by  Mr.  Bell,  at  Chel- 
tenham, where  he  resided,  on  the  14th  July,  giving  him  that  infor- 
mation, and  from  which  it  appeared  that  on  the  30th  June,  1847, 
to  which  day  the  account  was  made  up,  the  balance  in  favour  of 
Bell  &  Co.,  including  outstandings,  was  only  18172.  12s,  2d.,  and 
the  total  estimated  balance  in  favour  of  Bell  &  Co.,  including  the 
estimated  proceeds  of  goods  to  arrive  and  remaining  in  hand  at 
New  York,  was  no  more  than  3878/.  lis. 

After  the  receipt  of  the  letters  sent  to  him  by  Mr.  Bell  on  the 
14th  of  July,  1847,  Sir  George  Larpent,  on  the  19th  of  July,  sent 
to  Glyn  &  Co.  his  promissory  note  for  20,000/.  and  Mr.  Bell's 
letters  of  the  14th  of  July  to  Glyn  &  Co.  and  to  Cockerell,  Larpent, 
&  Co.  enclosed  in  the  following  letter :  — 

"  Enclosed  I  hand  you  my  promissory  note  for  20,000/.  (twenty 
thousand  pounds),  payable  on  the  31st  of  May  next,  to  the  order 
of  Messrs.  Cockerell,  Larpent  &  Co.,  and  indorsed  by  them,  and 
as  collateral  security  for  the  due  payment  of  which  I  enclose  two 
letters  from  Mr.  W.  Bell,  of  the  firm  of  Bell  &  Co.,  of  Canton,  and 
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I  shall  be  obliged  by  your  discounting  the  same  as  verbally  agreed, 
and  placing  the  proceeds  to  the  account  of  Messrs.  Gockerell,  Lar- 
pent,  &  Co/* 

It  appeared,  however,  that  although  Mr.  Bell's  letter  to 
♦  Gockerell,  Larpent,  &  Co.  was  thus  sent  to  the  plaintiflFs,    *  840 
it  was  not  retained  by  them,  having  been  taken  back  by  Sir 
Greorge  Larpent. 

The  plaintifife,  upon  the  receipt  of  Sir  Gteorge  Larpent's  letter 
of  the  19th  July,  1847,  and  its  enclosures,  discounted  Sir  George 
Larpent's  promissory  note,  and  placed  the  proceeds  to  the  credit 
of  Gockerell,  Larpent,  &  Co.,  as  directed  by  Sir  George  Larpent. 
The  balance  in  favour  of  Bell  &  Co.  with  Gockerell,  Larpent,  &  Go. 
never  became  sufficient  to  pay  the  5000Z.  though  it  was  alleged 
that  the  Ganton  firm  credited  Gockerell  &  Go.  with  this  sum  as 
paid.  Glyn  &  Go.,  on  the  18th  of  August,  1857,  wrote  to  Mr. 
William  Bell  a  letter,  simply  acknowledging  the  receipt  of  his 
letter  of  the  14th  of  July,  without  saying  any  thing  more.  In  the 
same  month  they  applied  to  Gockerell  &  Go.  for  payment,  and 
were  informed  that  there  were  no  sufficient  funds  to  pay  them. 
Glyn  &  Go.  did  not  give  any  notice  of  this  to  Mr.  Bell,  or  to  the 
firm  of  Bell  &  Go.  In  September,  1847,  Gockerell,  Larpent;  &  Go. 
stopped  payment,  without  having  paid  to  the  plaintiffs  any  part  of 
the  5000Z.  Some,  intervening  circumstances  will  be  found  referred 
to  in  the  judgment  of  the  Lord  Justice  Turner,  but  being  only 
referred  to  as  corroborating  the  construction  to  be  given  to  the 
above  correspondence,  taken  by  itself,  it  is  not  thought  necessary 
to  state  them  here.  Sir  George  Larpent's  note  for  20,000Z.  was 
presented  by  the  plaintiffs  when  it  became  due,  but  was  dishonoured. 

Mr.  Bell  died  on  the  Ist  of  February,  1849.  The  accounts  of 
the  old  firm  of  Bell  &  Go.  were  finally  settled  in  the  year  1863 ; 
and  Sir  George  Larpent  died  on  the  Ist  of  March,  1855. 

In  November,  1855,  the  plaintiffs  filed  the  present  *  bill  *  841 
against  R.  J.  Hood  and  J.  T.  Kemp,  as  the  representatives 
of  Mr.  Bell,  and  against  Smith  and  Wilkinson,  the  surviving  part- 
ners in  the  firm  of  BellA  Go.,  for  the  purpose  of  establishing  a 
charge  upon  what  remained  due  from  Bell  &  Go.  in  respect  of 
Sir  George  Larpent's  share,  asking  also  for  an  account  of  all  sums 
received,  or  which,  but  for  wilful  default,  might  have  been  received 
by  Bell  &  Go.  in  respect  of  Sir  George  Larpent's  share  in  the  old 
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JEadaile  v.  Sowerhy^  (a)  Chitty  on  Bills,  (6)  Legge  v.  Tharp^  (c) 
Whitfield  V.  Savage^  (d)  Bravm  v.  Maffey^  (e)  Mucker  v. 

*  844    miler,   O)    Claridge  v.  *  Dalton.   (A)     Here    Bell  had 

reason  to  suppose  the  money  would  be  paid,  and  the  plain- 
tiffs positively  misled  him  by  leading  him  to  suppose  the  sum  had 
been  paid.  All  the  world,  except  bankers,  believed  Cockerell  & 
Go.  to  be  in  the  highest  state  of  solvency ;  the  plaintiffs  have  lost 
the  benefit  of  the  order  for  5000/.  by  their  own  delay,  and  should 
be  charged  with  that  sum.  Terry  v.  Parker  does  not  apply  in  this 
case;  but  Hx  parte  Mure  (i)  is  in  point.  At  all  events,  Sir 
George  Larpent's  share  ought  to  bear  its  proportion  of  the  loss 
occasioned  by  Cockerell  &  Co.  not  paying  this  sum. 

Mr.  Bacofij  in  reply.  —  There  is  no  ground  for  assimilating  the 
case  of  an  equitable  assignment  of  a  debt  to  that  of  a  bill  of  ex- 
change, mercantile  law  not  governing  the  former.  The  manifest 
intention  of  the  order  was  not  that  Cockerell  &  Co.  should  pay  in 
all  events,  under  an  obligation  upon  them  to  allow  Bell  &  Co.  to 
overdraw,  but  that  they  should  pay  when  they  received  funds. 
The  letter  of  the  24th  of  August,  1847,  proves  this.  They  never 
had  funds,  and  the  plaintiffs  cannot  be  chargeable  for  wilful 
default.  Ex  parte  Mure  does  not  apply,  for  in  that  case  there  was 
a  present  right  to  enforce  payment.  There  is  no  evidence  that 
Bell  &  Co.  were  in  any  way  damnified  by  not  receiving  notice  that 
the  5000/.  had  not  been  paid ;  there  is  indeed  an  entry  in  the 
books  of  the  firm  showing  that  Cockerell  &  Co.  had  been  credited 
with  the  5000/.,  but  that  appears  to  have  been  made  after  Cocker- 
ell &  Co.  had  stopped  payment. 

Judgment  reserved. 

January  18. 

♦345       *  The  Lord  Justice  Knight  Bruce.  — This  case,  which 
was  before  Sir  John  Stuart  in  November  last,  was  fully 
argued  before  us  in  the  following  month.     Having  since  reconsid- 
ered the  argument  and  read  the  papers  I  feel  no  longer  any  doubt 

(a)  11  East,  114.  (c)  16  East.  216. 

(6)  Page  302  (10th  ed.).  {g)  16  East.  43. 

(c)   12  East,  171.  (h)  4  M.  &  Sel.  226. 

(<0  2  Bos.  &  Pul.  277.  (i)  2  Cox,  63. 
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as  to  the  propriety  of  the  decree  made  by  the  Vice-Chancellor  in 
fayour  of  the  plaintiflFs.  The  equitable  mortgage  on  which  the 
plaintiffs  sue,  its  validity,  and  the  fact  that  Mr.  William  Bell,  from 
whom  alone  or  jointly  with  others  was  due  the  debt  the  subject  of 
the  equitable  mortgage,  had  express  notice  of  it  in  July,  1847, 
the  month  in  which  it  was  made,  were  and  are  undisputed.  The 
main  controversy  is  as  to  the  5000Z.  mentioned  in  the  letter  of  the 
14th  of  July,  1847,  from  Mr.  William  Bell  "  for  Bell  &  Co."  to 
Messrs.  Cockerell  &  Co.,  and  in  the  letter  of  the  same  date  from 
Mr.  William  Bell  to  the  firm  of  Glyn  &  Co.,  represented  by  the 
plaintiffs,  the  dispute  in  that  respect  being  not  whether  the  firm  of 
Glyn  &  Co.  received  that  sum  (for  it  neither  appears  nor  is  con- 
tended that  Glyn  &  Co.  received  the  whole  or  any  part  of  it),  but 
whether  Glyn  &  Co.,  though  not  having  received  payment  wholly 
or  partially  of  the  5000Z.,  or  any  satisfaction  totally  or  in  part  for 
it,  should  nevertheless  be  charged  with  the  6000Z.  in  favour  of  the 
defendants  representing  the  firm  of  Bell  &  Co. ;  that  is  to  say,  in 
extinguishment  or  diminution  so  far  of  the  debt  due  to  the  late 
Sir  Greorge  Larpent,  which  on  the  10th  of  July,  1847,  was  equitably 
mortgaged  by  him  to  Glyn  &  Co.  The  grounds  stated  in  the 
pleadings  for  maintaining  on  the  defendants'  part  the  affirmative 
of  this  proposition,  which  is  denied  by  the  plaintiffs,  are  found  in 
the  12th,  15th,  16th,  34th,  87th,  and  38th  paragraphs  of  Mr. 
Kemp's  answer  in  the  cause,  an  answer  adopted  by  his  codefend- 
ant  Mr.  Smith  and  by  the  late  defendant  Mr.  Hood. 

*  In  my  opinion  these  grounds  partly  foiled  the  defendants  *  346 
in  point  of  fact,  and  so  far  as  not  failing  in  point  of  fact  are 
unavailable  in  law.  I  think  it  not  established  nor  to  be  infefred 
that  any  such  arrangement  as  that  suggested  by  the  12th  para- 
graph was  made.  I  think  also  that  the  analogy,  if  any,  between 
what  has  been  termed  the  "  order  "  for  the  5000L  in  favour  of  Glyn 
&  Co.,  and  either  a  check  on  a  banker  or  a  bill  of  exchange,  is 
imperfect,  is  slight  and  distant,  and  does  not  assist  the  defendants, 
and  that  the  present  case  is  not  brought  within  the  rule  or  prin- 
ciple on  which  that  reported  by  Mr.  Cox,  which  was  mentioned 
during  the  argument  (^a;  parte  Mure)^  was  decided.  The  evi- 
dence seems  to  me  to  show  clearly  that  Glyn  &  Co.  were  unable 
to  obtain,  that  they  could  not  at  any  time  have  obtained,  the  SOOOZ. 
from  Sir  George  Larpent,  or  from  Cockerell  &  Co.,  and  were  not 
according  to  the  terms  of  the  documents  of  July,  1847,  or  any  of 
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them,  or  otherwise,  bound  to  proceed  against  Cockerell  4  Co.,  op 
Sir  George  Larpent,  or  to  give  any  notice  to  Mr.  Bell,  Mr.  Smith, 
and  Mr.  Wilkinson,  or  any  of  them,  of  the  non-payment  of  that 
sum ;  and  I  do  not  consider  it  established  or  to  be  inferred  that 
they  or  any  of  them  did  or  abstained  from  doing  any  act  in  the 
faith  or  belief,  or  believed  in  fact  at  any  time,  that  the  5000/.,  or 
any  portion  of' that  sum,  had  been  paid  or  satisfied  to  Glyn  &  Co., 
or  become  the  subject  of  any  arrangement  or  agreement  between 
them  and  Sir  George  Larpent,  or  between  them  and  the  house  of 
Cockerell  &  Co.,  not  appearing  on  the  face  of  the  documents  which 
form  or  are  parts  of  the  common  case  of  the  plaintiffs  and  defend- 
ants, nor  iu  my  judgment  is  there  any,  the  least,  reason  for 
supposing  that  any  such  arrangement  or  agreement  existed.  It 
appears  to  me  that  the  decree  is  upon  the  pleadings,  evidence,  and 
admissions  right  as  to  the  5000/.,  and  if  so,  then  plainly  right 

as  to  the  interest  on  that  sum. 
*  847       *  The  answer  alone  is  decisive  as  to  the  interest.    At  one 

time  I  doubted  whether  in  any  event  some  accounts  or 
account  might  not  be  necessary  to  be  directed.  Upon  examina- 
tion, however,  of  the  evideflce  and  admissions,  I  am  of  opinion  that 
none  is  requisite,  and  if  any  would  but  for  the  course  taken  at  the 
hearing  before  the  Vice-Chancellor  by  the  counsel  for  the  defend- 
ants  have  been  requisite,  that  course  (in  my  opinion  a  proper 
course)  has  excluded  them  from  demanding  an  account.  The 
suggestion  made  at  the  bar  that  the  defendants  by  way  of  set-off 
or  otherwise  are  entitled  to  some  benefit  or  allowance  in  diminu- 
tion at  least  of  the  charge  of  5000/.  by  reason  of  Sir  Geoi^  Lar« 
pent's  conduct,  or  because  he  was  throughout  the  transactions  in 
question,  and  at  the  time  of  the  failure  in  September,  1847,  of  the 
house  of  Cockerell  &  Co.,  a  partner  in  that  house,  is,  I  think,  with« 
out  foundation ;  especially  as  Mr.  Bell  had  notice  on  or  before  the 
14th  of  July  in  that  year  of  the  plaintiffs*  equitable  mortgage. 
Observations  were  with  some  plausibility  made  upon  the  lateness 
of  the  institution  of  the  suit,  the  bill  not  having  been  filed  before 
the  year  1855,  nor  before  the  death  of  Sir  George  Larpent,  who 
survived  Mr.  Bell.  There  is,  however,  neither  statutory  bar  nor, 
as  I  conceive,  any  ground  of  presumption  in  favour  of  the  defend- 
ants,  who  seem  not  to  have  lost  any  material  evidence,  and  the 
delay  in  my  opinion  Airnishes  them  with  no  defence.  The  appeal 
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I  think  fails  altogether,  and  should  be  dismissed  accordingly,  the 
appellants  paying  the  costs  of  it. 

The  Lord  Justice  Tubneb,  after  stating  the  facts  of  the  case  aa 
above,  down  to  the  placing  the  proceeds  of  Sir  George  Larpent's 
promissory  note  to  Uie  credit  of  Cockerell,  Larpent,  &  Co.,  pro* 
ceeded  as  follows :  — 

It  will  be  convenient  here  to  consider  how  the  case  *  stands  *  348 
upon  these  facts,  adding  merely  that  on  the  27th  of  Septem- 
ber, 1847,  Cockerell,  Larpent,  &  Co.  stopped  payment,  and  that  no 
part  of  the  5000/.  which  was  to  be  paid  to  the  plaintiffs  had  then 
been  paid  to  them.  The  defendants  by  whom  this  appeal  haa. 
been  presented,  have  contended  that  the  plaintiffs  are  nevertheless 
chargeable  with  this  sum  of  5000Z.,  insisting  that  it  was  by  their 
default  only  that  it  was  not  received,  and  that  the  same  obligation 
of  diligence  attached  upon  them  as  would  have  attached  upon  the 
holder  of  a  bill  of  exchange  or  promissory  note.  It  does  not  seem 
to  me,  however,  that  the  obligations  which  attach  upon  the  holders 
of  bills  of  exchange  and  promissory  notes  have  any  thing  to  do 
with  this  case.  This  is  not  the  case  of  a  bill  of  exchange  or  promis- 
sory note,  but  of  an  assignment  of  a  debt.  In  bills  of  exchange  and 
promissory  notes  the  time  for  payment  is  fixed,  and  there  is  no  par- 
ticular fund  out  of  which  the  payment  is  to  be  made.  Here  there  is 
no  time  for  payment  fixed,  but  there  is  a  fund  for  payment.  Bills  of 
exchange  and  promissory  notes  are  governed  by  the  mercantile  law. 
Assignments  of  debts  are  not,  as  I  conceive,  so  governed.  In  the 
cases  of  bills  of  exchange  and  promissory  notes  the  question  is  of 
the  discharge  of  third  persons,  not  of  the  acceptor  or  maker ;  here  the 
question  is  of  the  discharge  of  the  fund  itself.  £x  parte  Mure  (a) 
which  was  referred  to  in  the  course  of  the  argument,  does  not 
seem  to  me  to  govern  this  case.  In  that  case  there  was  an  un- 
doubted right  to  recover  on  the  bond  assigned,  and  there  was  for- 
bearance to  sue  upon  the  bond  at  the  instance  of  the  debtor.  Lord 
Thurlow  in  that  case,  although  in  the  course  of  his  judgment  he 
refers  to  the  case  of  bills  and  notes,  certainly  did  not  decide  the 
case  upon  the  ground  that  the  assignee  of  a  debt  is  in  the  same 
position  as  the  holder  of  a  bill  or  note.  He  says  that  the 
*  assignee  must  use  ordinary  diligence,  and  decides  upon    f  849 

(a)  2  Cox,  63. 
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the  ground  that  there  had  been  gross  negligence.  The  case  I 
think  goes  no  further  than  that  the  assignee  of  the  debt  is  charge- 
able for  wilful  default  as  every  mortgagee  of  course  must  be.  I 
think  therefore  that  this  part  of  the  argument  may  be  laid  out  of 
the  case,  and  that  the  true  question  is  simply  this,  whether  there 
has  been  any  such  default  on  the  part  of  Olyn  &  Go.  as  to  render 
them  liable  to  be  charged  with  this  sum  of  5000^.  as  if  they  had 
received  it. 

In  determining  this  question,  the  first  point  to  be  considered 
seems  to  me  to  be,  whether  the  plaintiffs  could  have  enforced  pay- 
ment of  this  sum.  If  not,  they  cannot,  as  I  apprehend,  be  charged 
with  it.  Now  the  letter  to  Cockerell,  Larpent,  &  Co.  of  the  14th 
«of  July  requests  the  payment  to  be  made  out  of  the  funds  at  credit 
of  Bell  &  Co.,  and  the  letter  to  the  plaintiffs  of  the  same  date, 
interpreting,  as  it  appears,  the  letter  to  Cockerell,  Larpent,  &  Co., 
says  tha^  the  payment  is  to  be  made  out  of  the  surplus  partnership 
assets  of  Bell  &  Co.  in  the  hands  of  Cockerell,  Larpent,  &  Co. 
Both  the  letters,  therefore,  treat  the  payment  as  being  to  be  made 
out  of  funds  of  Bell  &  Co.  (meaning,  as  I  assume,  the  new  firm)  ; 
in  the  one  letter  it  is  said  at  their  credit  with,  in  the  other  in  the 
hands  of  Cockerell,  Larpent,  &  Co.,  but  both  these  es^pressions 
mean,  as  I  think,  the  same  thing,  although,  if  there  be  any  doubt 
upon  this  point,  the  latter  as  being  contained  in  the  interpreting 
letter,  must  I  think  prevail.  At  this  time,  however,  Mr.  Bell  knew, 
as  appears  from  the  letter  of  the  13th  of  July,  that  there  were  not 
funds  of  Bell  &  Co.  in  the  hands  of  Cockerell,  Larpent,  &  Co.,  to 
the  amount  of  5000/.,  and  he  could  not  therefore  mean  that  the 
payment  should  be  made  but  of  funds  then  in  hand.  I  can  under- 
stand him  therefore  only  to  have  meant  that  it  should  be 

*  350  made  out  of  such  *  funds  when  they  should  come  to  hand ; 

but  the  evidence  shows  that  funds  to  a  sufficient  amount  to 
meet  the  payment  never  did  come  to  hand.  It  was  attempted  on  the 
part  of  the  defendants  to  meet  this  difficulty,  by  suggesting  that 
the  5000Z.  was  intended  to  be  provided  out  of  the  moneys  which 
Bell  &-Co.  were  authorized  to  overdraw  from  Cockerell,  Larpent, 
&  Co. ;  but  it  would,  I  think,  be  contrary  both  to  the  words  of  the 
letters  and  to  the  intention  of  the  parties  to  adopt  this  view,  for 
the  words  of  the  letters  refer  to  a  fund  actually  at  the  credit  of 
Bell  &  Co.,  with  or  in  the  hands  of  Cockerell,  Larpent,  &  Co. ;  and 
if  it  had  been  intended  by  Mr.  Bell  that  the  5000/.  should  be  paid 
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out  of  the  moneys  which  Bell  &  Co.  had  the  right  to  overdraw, 
there  seems  to  be  no  reason  why  he  should  not  at  once  have  drawn 
in  favour  of  Sir  George  Larpent,  or  at  all  events  in  favour  of  the 
plaintiffs.  He  must  have  known  from  the  letters  of  the  10th  and 
12th  of  July,  that  Sir  George  Larpent's  object  was  to  raise  20,000Z. 
for  the  benefit  of  Gockerell,  Larpent,  &  Co.,  and  his  wish  was  that 
that  object*  should  be  carried  out  as  expressed  in  his  letter  to  Sir 
Gteorge  Larpent  of  the  14th  of  July.  How  then  can  we  impute  to 
him  the  intention  that  the  5000Z.,  or  any  part  of  it,  was  to  be 
inmiediately  repaid  to  the  plaintiffs  out  of  the  funds  of  Gockerell, 
Larpent,  &  Co.  Besides,  Mr.  Bell  had  before  him  the  original 
statement  of  Sir  George  Larpent  in  his  letter  to  the  plaintiffs  of 
the  10th  of  July,  in  which  he  stated  that  he  had  been  informed  by 
Mr.  Bell  that  a  portion  of  the  balance  at  credit  with  Gockerell, 
Larpent,  &  Co.,  on  account  of  Bell  &  Co.,  say  about  4000/.  to  5000^., 
would  be  appropriated  towards  payment  of  the  25 ,000^.,  Sir  George 
Larpent's  assumed  share  in  the  assets  of  Bell  &  Go. ;  but  Mr.  Bell, 
in  his  letter  to  Sir  Gteorge  Larpent  of  the  14th  of  July,  says  he 
prefers  the  payment  of  the  5000/.  to  the  payment  of  the 
sntialler  broken  sum,  thus  showing,  as  it  seems  to  me,  *  that  *  851 
he  did  not  mean  to  deal  with  that  broken  sum,  with  which 
he  must  have  dealt  if  he  had  drawn  on  the  general  credit  which 
Bell  &  Co.  had  with  Gockerell,  Larpent,  &  Go.  for  25,000Z.  Look- 
ing  at  the  case,  therefore,  as  it  stands  upon  the  facts  already 
stated,  I  think  that  the  plaintiffs  had  no  right  to  demand  the  pay- 
ment of  the  5000/.  by  Gockerell,  Larpent,  &  Co.,  and  cannot  there- 
fore be  charged  with  it. 

What  subsequently  passed  seems  to  m6  to  confirm  this  view  of 
the  case.  Mr.  Bell,  in  his  letter  to  the  plaintiffs  of  the  14th  of 
July,  had  desired  that  on  receipt  of  the  5000/.  they  would  grant 
him  an  acknowledgment ;  and  in  his  letter  to  Gockerell,  Larpent, 
&  Co.  of  the  same  date,  he  had  desired  them,  when  they  paid  the 
5000/.  to  take  an  acknowledgment  both  from  the  plaintiffs  and 
from  Sir  George  Larpent.  On  the  12th  of  August,  Sir  George 
Larpent  sends  him  an  acknowledgment  of  his  letters  of  the  14th  of 
July  to  the  plaintiffs,  and  to  Gockerell,^  Larpent,  &  Co.,  having 
been  received  by  him  (Sir  George  Larpent).  He  is  not  satisfied, 
and  on  the  18th  of  August,  1847,  writes  to  Sir  George  Larpent  for 
the  plaintiffs'  letter  to  him  of  the  10th  July  (which  would  be  his 
authority  for  making  payment  to  the  plaintiffs,  and  which  he  had 
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returned  to  Sir  George  Larpent  in  his  letter  of  the  14th  of  July), 
and  for  the  plaintiffs'  acknowledgment  of  his  letter  to  them  of  the 
14th  of  July ;  and  on  receiving  these  documents  from  Sir  George 
Larpent,  he  writes  on  the  20th  of  August  that  they  are  quite  sat- 
isfactory, without,  in  any  way,  adverting  either  to  the  plaintiffs  or 
to  Sir  George  Larpent's  receipt  for  the  5000Z.  Again,  in  October 
and  December,  1847,  payments  are  made  to  the  plaintiffs  by 
remittances  from  China,  through  the  medium  of  Mr.  Bell,  and  still 
there  is  no  request  for,  and  no  reference  to,  the  receipts  for  the 
•  6000«. 

•  852       *  It  was  said  for  the  defendants  that  Mr.  Bell  went  on 

in  the  belief  that  the  50001.  had  been  paid,  and  that  notice 
ought  to  have  been  given  to  him  that  the  payment  had  not  been 
made,  and  he  would  then  have  stopped  the  consignments  coming 
from  China  to  Cockerell,  Larpent,  &  Co.,  and  thus  it  was  said  that 
the  firm  of  Bell  &  Co.  were  damnified  by  the  notice  not  having 
been  given  ;  but  Mr.  Bell  had  the  means  of  knowing,  and  must,  I 
think,  be  assumed  to  have  known,  the  state  of  the  accounts  be- 
tween his  own  firm  and  Cockerell,  Larpent,  &  Co.,  and  whether 
the  5000/.  had  been  paid  or  not.  And,  independently  of  this  con- 
sideration, the  whole  weight  of  this  part  of  the  argument  depends, 
as  it  seems  to  me,  upon  the  previous  question,  when  the5000Z.  was 
to  be  paid ;  for  if,  as  for  the  reasons  already  given,  I  think  was  the 
case,  it  was  to  be  paid  only  when  there  were  funds  in  hand  to  pay 
it,  the  time  for  giving  notice  never  arrived.  It  could  not  surely 
be  said  that  it  was  incumbent  on  the  plaintifBs  to  inform  Mr.  Bell 
from  day  to  day  what  was  the  state  of  the  accounts  between  his 
firm  and  Cockerell,  Larpent,  &  Co.  It  was  attempted  on  the  part 
of  the  defendants  to  strengthen  this  part  of  their  argument,  by 
referring  to  a  credit  said  to  have  been  given  to  Cockerell,  Larpent, 
&  Co.  for  the  sum  of  5000Z.  by  this  firm  of  Bell  &  Co.  at  Canton, 
immediately  upon  the  receipt  by  them  of  the  correspondence  which 
had  passed  in  this  country  between  Sir  George  Larpent,  the  plain- 
tiffs, and  Mr.  Bell,  and  which  correspondence  was  sent  to  the  Can- 
ton firm  by  Sir  George  Larpent  on  the  24th  of  August,  1847  ;  but 
even  if  we  give  full  faith  to  the  bona  fides  of  the  alleged  entry  of 
this  credit  of  5000Z.,  which,  however,  I  doubt  exceedingly,  it  does 
not  appear  to  me  to  affect  the  case.  Bell  A  Co.  could  not  by  such 
an  entry  affect  the  rights  of  the  plaintiffs,  and  the  correspondence 
which  had  passed  having  been  before  the  Canton  firm  at  the  time 
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when  the  credit  is  alleged  *  to  have  been  given,  they  had  *  858 
full  means  of  judging  of  its  effect  as  to  the  period  when  the 
5000/.  was  to  be  paid. 

Another  argument  which  was  pressed  for  the  defendants  on  this 
part  of  the  case  was,  the  delay  in  bringing  forward  the  claim.  Mr. 
Bell  died  on  the  first  of  February,  1849,  Sir  George  Larpent  on  the 
Ist  of  March,  1855,  and  this  bill  was  not  filed  till  the  month  of  No- 
yember,  1855 ;  but  it  is  clear  that  there  is  no  statutory  bar,  and  it 
appears  that  the  plaintiffs  asserted  this  claim  in  an  action  which 
was  brought  by  them  in  the  year  1848,  and  was  stopped  by  the 
death  of  Mr.  Bell ;  and  it  further  appears  that  the  accounts  of 
what  was  coming  in  respect  of  Sir  George  Larpent's  share  were 
not  brought  to  a  close  till  the  year  1853,  and  under  these  circum- 
stances I  cannot  see  iny  way  to  hold  that  the  plaintiffs  can  be 
barred  of  relief  upon  the  ground  of  delay,  more  especially  as  the 
case,  in  my  opinion,  depends  mainly,  if  not  wholly,  on  the  corre- 
spondence, so  tliat  there  is  no  reason  to  suppose  any  loss  of  evi- 
dence ;  and  still  more,  as  the  defendants  might  themselves,  as  I 
apprehend,  have  filed  a  bill  to  have  the  account  taken  upon  the 
footing  for  which  they  have  contended.  It  is  upon  these  grounds 
I  agree  with  the  Vice-Chancellor  in  opinion  that  the  plaintiffs 
ought  not  to  be  charged  with  this  sum  of  5000^.;  and  I  may  add. 
that  I  think  that  in  any  view  of  the  case  it  would  have  been  dif- 
ficult so  to  charge  the  plaintiffs,  standing  as  they  do  in  the  position 
of  mortgagees,  who  were  told,  as  it  appears,  that  there  were  no 
funds  to  meet  this  payment. 

Some  minor  points  were  raised  on  the  part  of  the  defendants. 
It  was  said  that  an  account  ought  to  have  been  directed  to  ascer- 
tain what  was  due  in  respect  of  Sir  George  Larpent's  share 
in  the  partnership  of  Bell  &  Co.,  *  but  tlie  balance  which  *  354 
was  due,  independently  of  the  question  as  to  the  5000/., 
having  been  clearly  admitted,  I  think  there  was  no  occasion  to 
direct  the  account.  It  was  said  that  the  balance  would  be  affected 
by  the  5000/.  not  being  treated  as  being  paid  to  Sir  George  Lar- 
pent ;  that  there  would  be  a  loss  by  the  5000/.  becoming  a  debt 
due  from  Cockerell,  Larpent,  &  Co.;  and  that  Sir  George  Larpent's 
share  ought  to  bear  its  proportion  of  that  loss.  But  the  loss  thus 
arising  must  I  think  be  attributable  to  the  dealings  of  the  new  firm 
of  Bell  &  Co.  with  Cockerell,  Larpent,  &  Co.,  and  would  not  affect 
Sir  George  Larpent's  share  in  the  old  firm,  more  especially  as 
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against  the  plaintiffs,  the  assignees  of  that  share.  The  decree  was 
also  objected  to  upon  the  ground  of  interest  being  given  in  favour 
of  the  plaintiffs,  but  this  I  understand  to  have  been  according  to 
the  course  of  the  account  between  Bell  &  Co.  and  Sir  Gkorge 
Larpent,  and  if  so  it  is  correct.  The  decree  therefore  appears  to 
me  to  be  right  in  all  points,  and  the  appeal  must  be  dismissed, 
and  I  think  with  costs. 


*355  *  MAKINGS  v.  MAKINGS. 

1860.    January  12, 19.    Before  the  Lord  Chancellor  Lord  Campbell. 

A  testator  gave  all  his  real  and  personal  estate  to  his  wife  for  life,  and  after  her 
decease  to  his  son  absolutely,  chargeable  with  the  payment  of  a  legacy  of 
200Z.  to  the  testator^s  daughter,  within  six  months  after  his  decease,  and  with 
the  payment  of  the  testator^s  debts  and  funeral  and  testamentary  expenses. 
There  was  no  personal  estate :  Edd^  that  the  legacy  was  charged  on  the  life- 
interest  as  well  as  on  the  remainder  of  the  real  estate,  and  ought,  with  the 
arrears  of  interest  for  six  years,  to  be  raised  by  mortgage  of  the  property, 
and  that  the  remainder-man  ought  to  be  recouped  out  of  the  rents  and  profits 
to  the  full  amount  of  the  arrears  of  interest  raised  out  of  the  estate. 

This  was  the  appeal  of  the  plaintiff  from  the  decree  of  Yice- 
Ghancellor  Stuart,  declaring  that  a  legacy  of  200/.  bequeathed  by 
the  will  of  the  testator  in  the  cause,  and  charged  on  his  real  and 
personal  estate,  was  not  payable  until  the  reversion  of  the  testator's 
real  estate  fell  into  possession,  and  that  it  was  consequently  not 
to  be  raised  until  the  death  of  a  tenant  for  life. 

The  facts  of  the  case,  and  the  arguments  are  fiilly  stated  in  the 
Lord  Chancellor's  judgment. 

Mr.  W.  Forster^  for  the  plaintiff  and  appellant,  the  infant  rever- 
sioner, cited  Hawkins  v.  Hawkins,  (a) 

Mr.  Karslakcj  for  the  tenant  for  life,  referred  to  Seton  on 
Decrees.  (6) 

Mr.  Matins  and  Mr.  Prendergast  appeared  for  other  parties. 

(a)  6  L.  J.  Rep.  (N.  S.)  Ch.  60.  (ft)  2d  ed.  p.  187,  No.  8. 
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Mr.  ForsteVj  in  reply,  cited  Warinff  v.  Coventry,  (a) 

Judgment  reserved. 

January  19. 

*  The  Lord  Chancellor.  —  The  will  of  John  Makings,  to  ♦  356 
be  construed  in  this  case,  is  in  the  words  following : — 

"  I  give  and  devise  my  real  estate  whatsoever  and  wheresoever, 
and  also  all  and  singular  my  personal  estate  and  effects  of  what 
nature  or  kind  whatsoever,  unto  my  wife  Elizabeth  Makings,  for 
and  during  her  natural  life  without  impeachment  of  waste,  and 
from  and  after  her  decease  I  give  and  devise  my  said  real  and  per- 
sonal estate  to  my  son  John  Makings,  his  heirs,  executors,  admin- 
istrators, and  assigns  for  ever,  subject  nevertheless  to  and  charge- 
able with  the  payment  of  the  sum  of  200/.  to  my  daughter  Sarah 
within  six  calendar  months  after  my  decease,  and  also  subject  to 
the  payment  of  my  just  debts  and  funeral  and  testamentary  ex- 
penses." 

The  testator  died  in  1840,  having  no  personal  property  of  any 
yalue,  but  having  land  of  which  he  was  seised  in  fee-simple  pro- 
ducing 32Z.  a  year  rent,  which  has  since  been  received  by  his 
widow.  John  the  son  died  in  1851,  intestate,  leaving  the  plaintiff, 
his  son  and  heir-at-law,  now  of  the  age  of  fifteen  years. 

The  daughter  Sarah  has  never  received  the  legacy  of  200Z.  or 
any  interest  upon  it« 

The  question  before  the  Vice-Chancellor  was,  whether  the  leg- 
acy of  200Z.  was  charged  on  the  life-estate  as  well  as  on  the  rever- 
sion, or  on  the  reversion  only. 

The  decree  appealed  against  declared,  ^'  That  the  legacy  of  200/. 
bequeathed  by  the  said  testator  to  his  daughter  Sarah  is  chargeable 
on  the  reversion  of  the  real  estate  devised  by  the  said  testator, 
and  that  the  said  legacy  is  not  payable  until  the  reversion 
falls  into  possession,  *  and  that  it  is  not  to  be  raised  until  *  857 
the  death  of  the  tenant  for  life  of  the  said  real  estate." 

I  am  of  opinion  that  this  declaration  is  erroneous,  and  that  the 
life-estate  in  the  land  was  given  subject  to  the  charge  of  the  legacy 
of  200/.  as  well  as  the  testator's  debts  and  funeral  and  testa- 
mentary expenses.    Although  these  charges  are  created  after  the 

(a)  2  Myl.  ft  K.  406. 
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deyise  of  the  reversion,  it  seems  to  me  that,  even  literally  and 
grammatically,  the  life-estate  was  taken  as  well  as  the  reversion 
subject  to  these  charges.  There  seems  a  great  difficalty  in  coming 
to  the  conclusion  that  a  legacy  directed  to  be  paid  within  six 
months  after  the  death  of  the  testator  shall  not  be  raised  tiU  after 
the  death  of  the  tenant  for  life,  who,  after  a  lapse  of  twenty  years, 
is  still  alive.  Then  the  legacy  is  charged  on  the  real  estate  in  the 
same  manner  as  the  testator's  debts  and  funeral  and  testamentary 
expenses,  and  it  can  hardly  be  supposed  that  he  intended  to  defer 
such  payment  indefinitely  till  the  death  of  his  widow. 

It  therefore  appears  to  me  that  the  legatee  is  entitled  to  have 
the  legacy  raised  forthwith  by  mortgage  of  the  land  charged  with 
it ;  and  the  only  question  is,  whether  the  arrears  of  interest  doe 
on  the  legacy  from  six  years  before  the  filing  of  the  bill  ought  to 
be  included  in  the  mortgage  ?  The  counsel  for  the  infant  rever- 
sioner contends  that,  as  the  tenant  for  life  has  been  allowed  by  the 
legatee  to  be  in  the  receipt  of  the  rents  and  profits  since  the  death 
of  the  testator,  the  remedy  of  the  legatee  for  these  arrears  is  only 
against  the  tenant  for  life. 

But  the  legacy  being  a  charge  upon  the  life-estate  as  well  as 

upon  the  reversion,  the  legatee  was  entitled  to  have  it  raised  by 

mortgage  six  months  after  the  death  of  the  testator,  and  if  such  a 

mortgage  had  been  executed,  and  if  for  six  years  before  the 

*  358    filing  of  the  bill  no  interest  *  had  been  paid,  in  a  foreclos- 

ure suit  the  mortgagee  would  have  been  entitled  to  insist 
on  payment  not  only  of  the  principal  but  also  of  the  arrears  of 
interest ;  and  the  remainder-man  could  not  have  redeemed  without 
paying  the  arrears  of  interest  as  weU  as  the  principal.  But,  in 
this  Court,  are  not  the  three  parties,  the  legatee,  the  tenant  for 
life,  and  the  remainder-man,  to  be  considered  in  the  same  situa- 
tion as  if  a  legal  mortgage  had  actually  been  executed  ? 

On  behalf  of  the  remainder-man,  chief  reliance  was  placed  on  the 
alleged  laches  of  the  legatee  in  not  claiming  these  arrears  out  of 
the  estate  in  the  hands  of  the  tenant  for  life.  But,  in  Lofiu$  v. 
Smft^  (a)  Lord  Bedesdale  held  that  the  mere  laches  of  a  mort- 
gagee in  not  demanding  interest  from  the  tenant  for  life  from 
1755  to  1802  was  not  a  sufficient  bar  to  his  claim  for  the  arrears 
as  against  the  remainder-man,  there  being  nothing  to  show  con- 
nivance or  collusion  between  him  and  the  tenant  for  life,  and  the 

(a)  2  Sch.  &  Lef.  642. 
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same  rule  was  followed  by  Lord  St.  Leonards,  when  Chancellor 
of  Ireland,  in  Wrixon  v.  Vize.  (a)  Where  there  is  a  charge  upon 
the  inheritance  the  remainder-man  may  file  a  bill  to  compel  the 
tenant  for  life  to  keep  down  the  interest  as  far  as  the  rents 
and  profits  of  the  estate  will  go,  and  in  this  case  these  rents  and 
profits  considerably  exceeded  the  interest  on  the  legacy.  The 
present  plaintiff,  the  remainder-man,  is  an  infant;  but  the  bill 
might  have  been  filed  by  his  father,  under  whom  he  claims.  The 
case  of  Haiffkins  v.  Hawkins^  (6)  much  commented  upon  during 
the  argument,  seems  to  me  to  have  no  bearing  upon  this  question, 
at  least  as  far  as  the  rights  of  the  legatee  are  concerned.  There 
the  contest  arose  between  the  tenant  for  life  and  the  remainder- 
man, the  legatee  taking  no  part  in  the  discussion. 

*  But  in  the  present  case,  as  between  the  plaintiff,  the  *  359 
remainder-man,  and  his  grandmother  the  tenant  for  life, 
he  has  a  clear  right  to  be  recouped  to  the  full  amount  of  the 
arrears  of  interest  to  be  raised  out  of  his  inheritance.  It  is  settled 
law  that  tenant  for  life  of  an  equity  of  redemption  is  bound  to 
keep  down  the  interest  accruing  during  his  tenancy ;  ^  and  Waring 
t:  Coventry  (c)  shows  that  the  fiill  amount  of  such  arrears  will  be 
a  charge  upon  future  rents  and  profits  payable  during  the  tenancy 
for  life. 

Upon  the  whole  I  think  that  the  Court  must  declare  that  the 
legacy  is  charged  on  the  life-estate  as  well  as  on  the  reversion, 
and  tliat  the  legacy  is  raisable  forthwith,  together  with  interest, 
from  six  years  next  before  the  filing  of  the  bill.  The  decree  will 
be,  that  the  legacy  and  interest  be  raised  and  paid  accordingly, 
together  with  the  costs  of  all  parties,  to  be  taxed  as  between 
solicitor  and  client ;  with  a  direction,  as  prayed  in  the  alternative 
clause  of  the  prayer  of  the  bill,  viz.,  that  the  plaintiff,  the  remain- 
der-man, be  recouped  out  of  future  rents  and  profits  of  the  tenant 
for  life  to  the  full  amount  of  the  arrears  of  interest,  to  be  raised 
out  of  the  estate. 

It  was  proposed  by  Mr.  Torster^  on  behalf  of  the  plaintiff,  that 
the  tenant  for  life  be  ordered  to  keep  down  the  interest  on  the 
mortgage  out  of  the  future  rents  and  profits  of  the  estate ;  but  this 
is  quite  unnecessary,  as  there  is  a  clear  obligation  to  do  so. 

(a)  2  Dni.  &  War.  192.  (c)  2  Myl.  ft  K.  406. 

(6)  6  L.  J.  (N.  8.)  Ch.  69. 
^  See  1  Stoiy  £q.  Jar.  §  48S. 
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•360  *  ATKINS  v.  RETELL. 

1860.    January  23.    Before  the  Lords  Justices. 

The  plaintSQf  accepted  a  bill  for  the  accommodation  of  R.  R.  afterwards  com- 
pounded with  his  creditors,  who  executed  a  release  in  which  the  holder  of  the 
bill  concurred,  under  a  secret  understanding  between  him,  the  plaintiff,  sod 
R.,  that  his  rights  against  the  plaintiff  should  not  be  prejudiced.  R.  died, 
appointing  the  plaintiff  his  executor.  The  plaintiff*,  at  the  request  of  B/i 
widow,  renounced  probate,  and  allowed  the  widow  to  take  out  administration, 
in  consideration  of  which  Mrs.  R.  and  her  brother  gave  him  a  memorandum, 
undertaking  to  indemnify  him  against  all  his  liabilities  as  surety  for  R.  on 
several  instruments  and  under  the  accommodation  bill,  but  not  beyond  the 
amount  of  the  assets.  The  holder  of  the  bill  pressed  the  plaintiff  for  paj- 
ment,  the  plaintiff  paid  him,  and  filed  his  bill  against  Mrs.  R.  and  her  brother 
for  indemnity  out  of  the  assets. 

Hdd,  that  however  the  case  might  have  stood  apart  from  the  memorandum,  Mn. 
R.  had  thereby  estopped  herself  from  treating  the  plaintiff  ^s  payment  to  the 
bill  holder  as  voluntary,  and  not  made  in  satisfaction  of  a  legal  liability,  and 
that  she  had  therefore  no  defence  to  the  suit ;  and  that  although  the  demand 
against  her  brother  might  be  of  a  legal  and  not  of  an  equitable  nature,  yet  u 
he  was  surety  in  respect  of  a  demand  which  as  against  his  principal  was  the 
proper  subject  of  a  suit  in  equity,  he  was  properly  made  a  party  to  the  suit. 

This  was  an  appeal  by  the  defendants  from  a  decree  of  the 
Duchy  Court  of  Lancaster. 

In  July,  1853,  the  plaintiff  accepted  an  accommodation  bill  for 
400Z.,  drawn  upon  him  by  Thomas  Horrobin  Revell,  who  was  then 
carrying  on  business  as  a  cooper.  This  bill  was  discounted  by 
George  Hay  Anderson,  who  it  appeared  was  aware,  when  he  dis- 
counted it,  that  it  was  an  accommodation  bill. 

After  this,  Revell  fell  into  difficulties,  and,  on  the  20th  of  July, 
1854,  executed  a  composition  deed,  in  which  the  plaintiff  joined  as 
his  surety.  By  this  deed  the  creditors,  parties  thereto,  agreed  to 
accept,  in  satisfaction  of  their  debts,  the  sum  of  lOs.  in  the  pound, 
by  the  following  instalments:  viz.,  58.  before  the  execution  of  the 
deed,  2«.  6d.  upon  its  execution,  and  28.  6d.  on  1st  February, 
1855 ;  and  in  consideration  of  the  two  instalments  of  5^.  and  2$. 
6d.  so  paid,  and  of  the  covenant  thereinafter  contained  by  Revell 
and  the  plaintiff  for  payment  of  the  third  instalment,  they  re- 
leased Revell  from  the  debts  due  to  them,  the  operative 

*  361    *  part  being  framed  in  the  widest  terms,  without  any  ^ese^ 
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vation.  Bevell  and  the  plaintiff  jointly  and  severally  covenanted 
for  payment  of  the  remaining  28.  6d.  in  the  pound. 

This  deed  was  executed  on  behalf  of  Anderson,  the  holder  of 
the  bill  for  400Z.,  by  a  Mr.  Batey,  who  acted  by  his  authority,  but 
held  no  power  of  attorney  from  him.  Anderson  acceded  to  the 
deed,  on  the  understanding  between  himself,  Bevell,  and  the 
plaintiff,  that  his  rights  against  the  plaintiff  under  the  bill  should 
not  be  prejudiced.  This  understanding  was  not  made  known  to 
any  of  the  other  creditors. 

To  indemnify  the  plaintiff  against  his  liability  as  surety  under 
the  composition  deed.  Re  veil  deposited  with  him  a  policy  of  insur- 
ance on  Bevell's  own  life,  and  an  agreement  under  which  a  sum 
of  lOOZ.  was  coming  to  Revell  from  a  Mr.  Hine. 

Revell  died  on  7th  August,  1855,  leaving  a  will,  by  which  he 
appointed  the  plaintiff  and  T.  F.  Ashe  his  executors.  His  widow, 
the  defendant  Anne  Revell,  being  desirous  of  becoming  his  per- 
sonal representative,  asked  the  executors  to  renounce.  The  plain- 
tiff expressed  his  willingness  to  do  so  if  Mrs.  Revell  would  give 
him  an  authority  to  receive  from  Mr.  Hine  the  lOOZ.,  and  would 
also  procure  a  responsible  person  to  join  as  surety  with  her  in 
indemnifying  the  plaintiff  against  the  liabilities  under  which  he 
had  come  on  behalf  of  Revell. 

On  12th  December,  1855,  Mrs.  Revell  gave  to  the  plaintiff  the 
following  agreement :  — 

"  To  Mr.  George  Atkins. 

"Sir,  —  In  consideration  of  your  (at  my  request)  re- 
nouncing *  the  office  of  executor  of  my  late  husband  Thomas  *  362 
Horrobiu  Revell,  deceased,  in  order  that  I  may  become 
administratrix  with  the  will  annexed,  I  consent  that  you  shall 
receive,  and  (so  far  as  authority  from  me  as  legal  personal  repre- 
sentative of  the  said  T.  H.  Revell  is  required)  I  authorize  you  to 
receive,  of  Mr.  Robert  Hine  the  sum  of  100/.,  which  is  payable 
pursuant  to  an  agreement  between  the  deceased  and  him,  dated 
7th  July,  1855,  and  you  may  retain  thereout  the  debt  due  to  you 
from  the  deceased,  and  apply  any  balance  in  satisfying  the  liabili- 
ties you  are  under  on  behalf  of  the  deceased,  and  what  other  (5t(?) 
the  subject  of  the  annexed  engagement  of  this  date.  Dated  this 
12ih  December,  1855. 

"  Anne  Revell." 
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Mrs.  Revell,  and  her  brother  Robert  Douglas,  at  the  same  time 
gave  to  the  plaintiff  the  following  memorandum :  — 

^^  Mr.  George  Atkins. 

**  Sir,  —  In  consideration  of  your  (at  our  request)  renouncing 
the  office  of  executor  of  the  will  of  the  late  Mr.  T.  H.  Bevell,  we 
and  each  of  us  do  undertake  and  promise  to  indemnify  and  save 
you  harmless  from  all  costs,  losses,  damages,  and  expenses  by 
reason  of  your  liability  as  surety  for  the  said  T.  H.  Revell  to  [here 
followed  particulars  of  several  liabilities]  and  upon  your  accept- 
ance of  the  draft  of  the  said  T.  H.  Revell  (for  his  accommodation) 
for  400/.,  which  became  due  on  or  about  the  28th  of  November, 
1853.  But  our  liability  under  this  engagement  is  not  to  subject 
us  to  the  payment  of  any  greater  amount  than  the  assets  of  the 
deceased  which  shall  be  received  by  his  legal  personal  representa- 
tive.   Dated  this  12th  day  of  December,  1855. 

"Anne  Revell. 

"Robert  Douglas." 

*  863       *  The  plaintiff  and  Ashe  thereupon  renounced  the  exec- 
utorship ;  letters  of  administration,  with  the  will  annexed, 
were  granted  to  Mrs.  Revell,  and  the  plaintiff  gave  up  to  her  the 
policy  of  insurance,  that  she  might  receive  the  amount  due  upon  it 

Some  time  after  this,  Anderson  pressed  the  plaintiff  for  pay- 
ment of  the  money  remaining  due  on  the  bill  of  exchange ;  and 
the  plaintiff,  after  some  correspondence  with  Mrs.  Revell,  during 
which  it  did  not  appear  that  she  ever  suggested  that  Anderson  had 
no  right  to  compel  payment,  paid  the  amount ;  and,  being  unable 
to  obtain  reimbursement  from  Mrs.  Revell,  filed  the  present  bill 
against  Mrs.  Revell  and  Douglas,  praying  that  the  agreements  of 
the  12th  of  December,  1855,  might  be  specifically  performed  ;  that 
an  account  might  be  taken  of  all  the  debts  mentioned  in  the  said 
agreement,  for  which  the  plaintiff  was  a  surety  for  the  testator ; 
an  account  of  the  moneys  paid  by  the  plaintiff  in  respect  of  them ; 
an  account  (if  necessary)  of  assets  received  by  Mrs.  Revell ;  and 
that  the  defendants  might  be  decreed  to  pay  the  debts  mentioned 
in  the  said  agreement  of  December,  1855,  and  to  reimburse  the 
plaintiff  what  he  had  paid  to  Anderson. 

The  Vice-Chancellor  made  a  decree  directing  an  account  of 
what,  if  any  thing,  had  been  paid  by  and  was  due  to  the  plaintiff 
[278] 


ATKINS  9.  BBVELL.  *  868 

in  respect  of  the  debts  and  liabilities  mentioned  in  the  second  agree- 
ment of  12th  December,  1855,  having  regard  to  what,  if  any  thing, 
was  received  by  the  plaintiff  under  a  deed  of  20th  March,  1854, 
mentioned  in  the  answer  of  the  defendants ;  an  account  of  all 
moneys,  if  any,  received  by  the  plaintiff  under  the  first  agreement 
of  12th  December,  1855  ;  and  an  account  of  the  personal  estate  of 
the  testator  received  by  Mrs.  Bevell.    The  defendants  appealed. 

*  Mr.  lAtde^  in  support  of  the  decree.  —  We  have  a  clear  ♦  864 
right  to  a  decree,  even  if  we  are  wrong  as  to  the  money  paid 
to  Anderson,  for  that  is  a  mere  item  in  an  account.  But  it  is 
wished  to  have  the  opinion  of  the  Court  on  that,  as  it  is  really  the 
substantial  matter  in  dispute.  The  composition  deed  did  not  at 
law  release  Anderson's  debt,  for  it  was  only  executed  by  an  agent 
not  shown  to  have  been  authorized  by  deed  ;  it  therefore  operated 
only  as  an  agreement.  This  makes  the  whole  matter  a  question 
of  equity.  Now  Batey  signed  under  an  express  agreement  with 
the  surety,  that  his  liability  to  the  creditors  should  not  be  altered ; 
the  surety,  therefore,  could  not  set  up  the  deed  as  a  release.  Wyhe 
V.  Rogers  J  (^a)  JEz  parte  Harvey.  (6)  The  plaintiff,  therefore,  was 
liable  to  Anderson  at  the  time  when  the  agreements  of  December, 
1855,  were  entered  into.  Again,  those  agreements  treat  us  as 
being  liable  in  respect  of  this  bill  of  exchange,  and  the  defendants 
had  notice  before  we  paid  Anderson,  but  they  never  raised  the 
question  of  our  payment  to  him  being  voluntary  till  after  we  had 
paid  him.  The  objection,  therefore,  comes  too  late.  It  is  urged 
that  we  ought  to  have  proceeded  at  law,  not  here ;  but  how  could 
we  usefully  proceed  at  law  to  recover  a  demand  limited  to  the 
amount  of  Bevell's  assets  ? 

Mr.  Matins  and  Mr.  Norths  for  the  appellants.  —  It  is  not  alleged 
that  there  is  any  liability,  except  in  respect  of  Anderson's  debt. 
The  plaintiff's  case,  therefore,  must  stand  or  fall  by  that.  Now 
Anderson,  when  he  discounted  the  bill,  knew  that  the  plaintiff  was 
a  surety  only.  That  being  so,  the  release  in  the  composition 
deed  by  releasing  the  principal  debtor  without  any  *  reserva-  *  365 
tion  of  the  remedy  against  the  surety,  released  the  plaintiff, 
whose  subsequent  payment  to  Anderson  was  therefore  voluntary. 
It  is  said  that  there  was  an  agreement  that  the  liability  of  the 

(a)  1  De  G.,  M.  ft  G.  40S.  (5)  4  De  G..  M.  &  G.  881. 
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surety  should  be  kept  alive ;  but  such  an  agreement  was  illegal  as 
a  fraud  upon  the  body  of  creditors  who  executed  the  deed.  This 
makes  Wyke  v.  Rogers  inapplicable,  as  no  such  point  arose  there. 
Ex  parte  Qlendinning^  (a)  and  Lewis  v.  Jones^  (bi)  show  that  such 
a  secret  reservation  is  wholly  void,  and  are  almost  on  all  fours 
with  this  case.  At  the  time,  then,  of  the  agreements  of  December, 
1855,  the  plaintiff  was  under  no  liability  to  Anderson  ;  he  might 
consider  himself  under  a  moral  liability,  but  that,  in  the  absence  of 
Tegal  liability,  does  not  prevent  a  payment  from  being  voluntary. 
Lake  v.  Brutton,  (c)  The  agreements  of  December,  1855,  were 
not  intended  to  create  a  liability  to  indemnify  the  plaintiff  against 
any  thing  to  which  he  was  not  in  law  liable.  Those  agreements 
were  substituted  for  any  demand  the  plaintiff  might  have  against 
the  testator's  assets :  they  create  a  mere  liability  to  pay  money,  in 
respect  of  which  liability  there  is  no  right  to  come  here,  there  really 
being  nothing  of  the  nature  of  specific  performance  in  the  case. 
Ardrohus  v.  Davidson,  (ji') 

King  v.  MalcoUy  («)  Cowper  v.  Oreen^  (^)  Price  v.  Barker^  (h) 
Ex  parte  CHffard^  (%)  Kearsley  v.  Cole^  (k)  and  WM  v.  Hewitt^  (l) 
were  also  referred  to. 

♦866  •The  Lord  Justice  Knight  Bruce. —  This  is  a  case 
which  it  is  proper  to  consider  under  two  aspects :  the  one  in- 
clusive, the  other  exclusive,  of  Mr.  Douglas,  one  of  the  defendants. 
Considering  it,  in  the  first  place,  under  the  latter  view,  I  conceive 
that,  on  the  pleadings  and  evidence,  the  plaintiff  has  clearly  estab- 
lished himself  to  be  a  creditor  of  the  testator,  Mr.  Bevell,  suffi- 
ciently for  the  purpose  of  obtaining  the  ordinary  decree  against 
Mr.  Bevell's  assets  ;  has  sufficiently  proved  himself  to  have  been 
a  surety  for  Mr.  Revell,  and  to  have  paid  money  which  ought  to 
be  repaid  out  of  the  estate ;  and  a  decree  against  the  assets  accord- 
ingly is  within  the  scope  of  the  bill,  though  other  matters  also  are 
contained  in  it.     It  is  said  that  this  title  is  excluded,  and  all  right 


(a)  Buck,  617. 

(6)  4  B.  &  C.  606. 

See  2  Beav. 

396,  n. 

(c)   ISBeav.  34. 

(A)  4  E.  &  B.  760. 

(rf)  3  Meriv.  669. 

(0   6Ve8.806. 

(e)  9  Hare,  692. 

(A:)  16  M.  &  W.  128 

(g)  7  M.  &  W.  633. 

(0   8K.  AJ.  438. 
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to  sue  in  equity  taken  away,  by  the  two  agreements  of  December, 
1855.  That  is  not  my  opinion.  Those  agreements,  in  my  judg- 
ment, only  modify  the  plaintiff's  right,  and  leave  him  a  title  to  sue 
in  equity  against  the  assets ;  giving  him,  also,  a  right  against  the 
representative  personally.  Therefore,  as  between  the  plaintiff  and 
the  personal  representative  there  is  a  right,  not  necessarily  and  of 
course,  to  have,  in  the  first  place,  the  ordinary  relief  to  which  he 
would  be  entitled  in  the  absence  of  the  agreements,  but  to  obtain 
relief  modified  by  those  agreements ;  and  the  decree  so  treats  the 
case.  The  rights  which  the  plaintiff  has,  independently  of  the  bill 
for  4002.,  are  enough  to  support  the  decree  as  it  stands ;  but  as 
the  parties,  without  prejudice  to  their  right  of  appeal,  wish  for  our 
opinion  as  to  the  bill,  we  have  no  objection  to  giving  it.  I  need 
not  say  what  I  should  have  thought  of  the  case  as  to  that  bill,  but 
for  the  agreements  of  December,  1855.  I  am  of  opinion 
that  those  agreements  are  effectual  to  preclude  and  do  *  pre-  *  367 
elude  the  defendant,  the  personal  representative,  from  al- 
leging that  the  payment  made  by  the  plaintiff  to  Anderson,  in 
respect  of  the  400Z.  bill,  was  not  made  under  an  enforceable  obli- 
gation, but  was  made  ouly  under  a  moral  obligation,  or  voluntarily. 
I  think  that  they  amount  to  an  acknowledgment  that  the  plaintiff 
was  under  enforceable  liabilities  as  a  surety  for  the  testator.  As 
between  the  plaintiff  and  the  personal  representative,  the  decree, 
in  my  judgment,  was  a  matter  of  course.  It  is  said,  however,  that 
Mr.  Douglas  is  only  concerned  in  the  matter  as  a  surety,  and  that 
there  is  no  equitable  case  as  against  him.  But  he  has  joined  with 
the  personal  representative  in  an  agreement  which  has  modified 
the  plaintiff's  title  to  relief  in  equity  ;  and  though  he  may  by  the 
second  agreement  have  made  himself  liable  severally,  he  has  asso- 
ciated himself  with  a  demand  which  is  the  proper  subject  of  an 
account  here.  He  has  an  interest  in  checking  that  account,  and 
having  become  surety  in  respect  of  a  demand  to  which  the  per- 
sonal representative  is  liable  in  equity,  he  cannot  complain  of  being 
made  a  party  to  a  suit  in  equity  respecting  it.  I  have  seldom  met 
with  a  contested  decree  against  which  so  little  could  be  said.  The 
appeal  must  be  dismissed,  with  costs. 

The  Lord  Justice  Turner. —  I  entirely  agree  with  the  conclusion 
at  which  my  learned  brother  has  arrived,  and  for  the  same 
reasons. 
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♦368  ♦NELSON  v.  SEAMAN. 

I860.    January  24.    Before  the  Lords  Justices. 

New  trustees  had  been  appointed  under  a  power  in  a  settlement,  but  no  assign- 
ment or  transfer  had  been  made  to  them  of  the  trust  fund,  which  consisted  of 
moneys  paid  into  Court  in  a  suit.  Rdd,  on  a  motion  for  decree  in  a  suit  for 
the  execution  of  the  trusts  of  the  settlement,  that  the  new  trustees  ought  to 
have  been  made  defendants,  and  an  objection  for  want  of  parties  having  been 
taken  by  affidavit,  no  answer  having  been  required  \m  the  bill : '  Hdd^  thst 
the  plaintiff  had  been  properly  ordered  to  pay  the  costs  of  the  day.' 

This  was  the  appeal  of  the  plaintiff  from  an  order  made  bj 
Vice-Chancellor  Stuabt  on  a  motion  for  decree,  whereby  he  directed 
the  motion  to  stand  over,  with  liberty  to  the  plaintiff  to  amend  his 
bill  by  adding  parties  and  otherwise  in  relation  thereto,  and  that 
the  plaintiff  should  paj  to  the  defendants  (except  the  defendant 
Charles  Lee)  lOZ.  for  the  costs  of  the  day. 

The  following  were  the  facts  of  the  case :  — 

By  a  po8t>-nuptial  settlement  dated  6th  March,  1829,  all  the 
interest  of  Georgiana  Spencer  Seaman,  under  the  will  of  Francis 
Norton,  then  deceased,  was  assigned  to  John  Smith  and  J.  S. 
Morse,  their  executors,  administrators,  and  assigns,  upon  trust  for 
Gteorgiana  Spencer  Seaman  for  her  life,  to  her  separate  use,  witii 
remainder  to  her  husband  John  Seaman  and  his  assigns  during 
his  life,  and  after  the  decease  of  the  surviyor  of  them  upon  trost 
for  their  children,  the  shares  of  such  children  to  be  vested  at 
twenty-one  in  the  case  of  a  son,  and  at  twenty-one  or  marriage  in 
the  case  of  a  daughter,  with  limitations  over  in  events  which  did 
not  happen.  The  settlement  contained  a  power  to  John  Seaman 
to  appoint  new  trustees. 

On  the  20th  of  November,  1880,  John  Seaman  became  bankrapt, 
and  Charles  Lee  was  appointed  the  official  assignee  of  his  estate 
and  effects. 

On  the  81st  of  December,  1885,  Mr.  and  Mrs.  Seaman 
*  869    assigned  by  deed  all  their  interest  under  the  will  of  *  Fran- 
cis Norton,  together  with  other  property,  to  P.  St.  Quentin 
and  George  William  Dyer,  for  the  benefit  of  the  creditors  of  John 

>  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  206.  206. 
*  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  976. 
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Seaman  who  should  sign  the  deed,  with  a  direction  that  the  snrplns 
(if  any)  left,  after  providing  for  the  trusts  of  the  deed,  should  be 
held  upon  the  trust  of  the  settlement  of  the  6th  of  March,  1829. 

In  1851,  Oeorgiana  Isabella  Spencer  Seaman,  the  only  child  of 
Mr.  and  Mrs.  Seaman,  attained  twenty-one. 

By  an  indenture  dated  the  17th  of  January,  1852,  made  between 
Georgiana  Isabella  Spencer  Seaman  of  the  first  part,  Oeorgiana 
Spencer  Seaman  of  the  second  part,  William  Lowless  of  the  third 
part,  and  Thomas  James  Nelson  of  the  fourth  part,  the  parties 
thereto  of  the  first  and  second  parts  assigned  to  Thomas  James 
Nelson  by  way  of  mortgage  (among  other  things)  all  their  interest 
under  the  will  of  Francis  Norton,  and  the  settlement  of  6th  of 
March,  1829,  to  secure  the  repayment  of  ceiiiain  advances  then 
made,  and  of  further  advances  which  might  thereafter  be  made, 
by  William  Lowless  to  or  by  the  direction  of  Georgiana  Isabella 
Spencer  Seaman,  with  interest. 

A  suit  of  Fisk  v.  Norton  had  been  instituted  for  the  administrar 
tion  of  the  estate  of  the  testator  Francis  Norton,  and  by  the  chief 
clerk's  certificate  in  this  and  some  supplemental  suits,  it  was  cer- 
tified that  the  clear  residue  of  the  estate  of  the  testator  was  divi* 
sible  into  eight  equal  shares;  that  Georgiana  Spencer  Seaman 
was  beneficially  interested  in  one  of  such  shares,  subject  to  an 
incumbrance  in  favour  of  Peter  Day ;  and  that,  subject  to  such 
incumbrance,  her  share  was  vested  in  H.  E.  Backham,  J.  H. 
Backham,  and  Henry  Cooke,  who  were  the  legal  personal  represen- 
tatives of  the  last  survivor  of  the  trustees  of  the  indenture  of 
March  6th,  1829. 

♦  The  present  suit  was  instituted  by  Thomas  James  Nel-  *  870 
son,  for  an  account  of  the  trust  funds  vested  in  H.  E.  Rack- 
ham,  T.  H.  Backham,  and  Henry  Cooke,  or  which  might  in  any 
manner  be  vested  in  them  upon  or  subject  to  the  trusts  of  the 
indenture  of  the  6th  March,  1829 :  and  the  bill  also  prayed  that 
the  same,  when  ascertained,  might  be  carried  over  to  the  credit  of 
the  present  cause,  subject  and  without  prejudice  to  the  claim  of 
Peter  Day;  and  that  new  trustees  of  the  indenture  of  the  6th 
March,  1829,  might  be  appointed,  and  the  trusts  of  it  carried  into 
efiect  under  the  direction  of  the  Court. 

The  bill  stated  that  the  moneys  in  Court  in  the  suit  of  Fisk  v. 
Nortouy  to  the  credit  of  the  share  of  Georgiana  S.  Seaman,  were 
more  than  sufficient  to  satisfy  the  incumbrance  of  Peter  Day,  and 
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that  the  right  to  the  surplus  was  in  H.  E.  Rackham,  T.  H.  Rack- 
ham,  and  Henry  Cooke,  as  the  personal  representatives  of  the  last 
survivor  of  the  trustees  of  the  settlement  of  the  6th  March,  1829. 

The  only  defendants  to  the  bill  were,  John  Seaman  and  Georgi- 
ana  Spencer  Seaman  his  wife,  Georgiana  Spencer  Isabella  Sea- 
man, Charles  Lee,  H.  E.  Rackham,  T.  H.  Rackham,  and  Henry 
Cooke,  and  George  Arthur  Dye,  who  was  the  surviving  trustee  of 
the  indenture  of  the  31st  December,  1835. 

No  answer  was  required  to  the  bill,  and  notice  of  motion  for  a 
decree  having  been  given,  the  defendant  John  Seaman,  in  July, 
1859,  filed  an  affidavit,  stating  that  he  had,  by  deed-poll  dated  the 
16th  June,  1858,  exercised  the  power  given  to  him  in  the  indenture 
of  the  6th  March,  1829,  by  appointing  two  persons  named  Goatley 
and  Tress  to  be  trustees  in  the  place  of  the  deceased  trustees 
*371  of  the  indenture,  and  submitting  whether  *the  trustees 'so 
appointed  should  not  be  parties  to  the  record. 

On  the  8th  of  December,  1859,  the  cause  came  on  to  be  heard 
tipon  motion  for  decree,  when  it  was  objected  on  the  part  of  the 
defendant  John  Seaman  that  the  new  trustees  ought  to  have  been 
made  parties.  It  was  admitted  on  his  part  that  the  appointment 
of  new  trustees  was  unknown  to  the  plaintiff,  and  had  not  been 
communicated  to  him  till  after  the  institution  of  the  suit,  and  that 
the  trust  fund  had  not  been  assigned  to  Messrs.  Goatley  &  Tress, 
but  still  continued  in  Court  in  the  cause  of  Fisk  v.  Norton. 

The  Yice-Chancellor,  after  hearing  counsel  against  the  objection, 
made  the  order  appealed  from. 

Mr.  A.  E.  MUler^  in  support  of  the  appeal.  —  The  executors  of 
the  survivor  of  the  trustees  of  the  settlement,  in  whom  the  legal 
estate  in  the  fund  in  question  is  vested,  are  parties  to  the  record, 
and  all  the  persons  beneficially  interested  under  the  settlement  are 
also  parties ;  for  it  is  not  probable,  considering  the  age  of  Mrs. 
Seaman,  that  other  children  of  the  marriage  will  be  born.  Under 
these  circumstances,  the  trustees  recently  appointed  by  Mr.  Sea- 
man, and  who,  as  no  assignment  has  been  made  to  them,  have 
only  an  equitable  interest  in  the  fund,  are  not  necessary  parties  to 
the  suit.  Head  v.  Lord  Teynham^  (a)  Mcdone  v.  Qerachty^  (h) 
Calvert  on  Parties,  (c)  The  power  given  to  Mr.  Seaman  to 
appoint  new  trustees  is  not  a  power  in  gross,  as  he  takes  a  rever- 

(a)  1  Cox,  67.  ifi)  8  Dr.  &  War.  262.  (c)  Page  288. 
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aionary  life-interest  under  the  settlement.  It  is,  therefore,  very 
questionable  whether  the  exercise  by  him  of  the  power  after  his 
bankruptcy  is  valid.  The  objection  for  want  of  parties  is 
not  taken  on  ♦the  record,  but  by  affidavit.  The  defendant,  ♦  872 
therefore,  even  if  the  new  trustees  should  be  held  to  be  nec- 
essary parties  to  the  record,  ought  to  pay  their  costs  incurred  in 
taking  the  objection. 

[The  Lord  Justice  Turner.  —  The  bill  prays  for  the  appoint- 
ment of  new  trustees  of  the  fund,  and  yet  the  actual  trustees  are 
not  before  the  Court.] 

The  plaintiff  is  willing  to  waive  that  part  of  the  relief  prayed 
for. 

Mr.  Archibald  Smithy  for  the  defendants  the  Seamans;  Mr. 
Charles  ffallj  for  the  defendant  A  Dyer ;  and  Mr.  Haynes,  for  the 
two  Rackahms  and  Cooke,  asked  for  the  costs  of  the  appeal. 

The  Lord  Justice  Knight  Bruce.  —  The  order  under  appeal 
is,  in  my  opinion,  correct,  and  the  bill  must  be  amended.  The 
plaintiff  should,  I  think,  have  been  satisfied  with  one  decision  upon 
«uch  a  point. 

The  Lord  Justice  Turner.  —  I  concur  in  the  opinion  that  the 
new  trustees  are  necessary  parties  to  the  suit.  In  Head  v.  Lard 
Teynham^  (a)  original  trustees  of  the  will,  in  whom  the  legal 
estate  was  vested,  were  before  the  Court ;  but  in  the  present  case 
we  are  called  upon  to  execute  the  trusts  of  a  settlement  when  the 
trustees  of  that  settlement  are  not  before  us.  The  objection  was 
taken  by  Mr.  Seaman  by  affidavit,  the  plaintiff  not  requiring  an 
answer  from  him.  That  affidavit  was  filed  in  July,  and  the  cause 
was  heard  in  December.  The  objection,  therefore,  cannot  be  said 
to  have  come  by  surprise  upon  the  plaintiff.  The  appeal  must  be 
dismissed,  and  dismissed  with  costs. 

(a)  1  Cox,  67. 
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*878  ♦GUION  V.  TRASK. 

I860.    J&nuary  18,  20,  25.    Before  the  Lords  Jnsncss. 

S.  &  Co.  were  owners  of  seven-eighths  of  an-  American  vessel,  and  ship's  hos- 
hands.  T.  was  the  owner  of  the  remaining  eighth,  and  was  captain  of  the 
vessel,  which  was  despatched  on  a  voyage  to  Liverpool.  Before  the  voyage, 
S.  &  Co.  spent  a  large  sum  in  repairs,  and  for  the  purpose,  as  was  alleged, 
of  taking  up  hills  which  they  had  accepted  on  account  of  the  repairs,  they 
borrowed  a  sum  of  money  from  the  plaintiff,  and  assigned  the  freight  to  them 
by  way  of  security.  On  the  arrival  of  the  vessel  in  Liverpool,  the  plaintiffi 
obtained  an  injunction  to  prevent  T.  from  receiving  the  freight.  Held,  on 
appeal,  that  a  part  owner  who  is  ship^s  husband  has  not  the  right,  as  against 
other  part  owners,  of  making  an  assignment  of  the  whole  freight  to  secure 
moneys  advanced  to  him ;  that  the  legal  right  to  receive  the  freight  was  in  the 
captain ;  and  that  in  the  absence  of  any  sufficient  allegation  and  proof  that  he 
was  about  to  misapply  it,  the  injunction  ought  not  to  have  been  granted. 

This  was  a  motion  by  way  of  appeal  from  a  decision  of  Yioe- 
Chancellor  Stuart,  who  had  refused,  with  costs,  an  application  by 
the  defendant  Ti*ask  to  dissolve  an  injunction. 

The  defendants  Slate  &  Co.  of  New  York,  were  the  owners  of 
seven-eighths  of  the  ship  Saratoga,  which  was  an  American  ship, 
and  they  were  also  the  ship's  husbands.  The  defendant  Trask 
was  the  owner  of  the  remaining  eighth,  and  was  also  employed  as 
captain  of  the  ship.  The  uniform  practice  of  the  owners  was  to 
settle  accounts  and  divide  the  profits  on  the  return  of  the  vessel  to 
America. 

The  plaintiffs  carried  on  business  at  Liverpool,  under  the  firm 
of  Ouion  &  Co.,  and  three  of  them  carried  on  business  at  New 
York,  under  the  firm  of  Williams  &  Guion.  There  was  an  account 
current  between  the  two  firms,  and  their  practice  was,  that  the 
credits  becoming  due  to  each  firm  in  the  country  of  the  other,  were 
transferred  to  the  firm  in  whose  country  they  became  due. 

In  the  early  part  of  November,  1859,  Williams  &  Guion  ad- 
vanced 2000Z.  to  Slate  '&  Co.  The  ship  was  then  on  a  voyage 
from  Mobile  to  Liverpool  with  a  cargo  of  cotton,  and  was 

*  8T4    consigned  to  William  Sager  &  Son,  *  of  Liverpool.    The 

crew  were  engaged  for  a  year,  which  would  not  expire  till 
after  the  time  required  for  the  return  voyage.    On  November  7th, 
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Slate  A  Go.  gave  to  Williams  &  Guion,  as  security  for  their  advance, 
a  letter  addressed  to  William  Sager  &  Son,  as  follows :  — 

^^  We  are  advised  by  Captain  Trask,  of  ship  Saratoga,  now  on 
the  passage  from  Mobile  to  your  port,  that  he  has  consigned  the 
ship  inward  to  you.  She  has  on  board  2,800,318  pounds  of  cotton, 
with  freight  and  primage,  amounting  to  49172.  158.  2(2.,  against 
which  he  has  drawn  upon  you,  at  sixty  days'  sight,  for  15882. 
The  balance  of  her  freight,  when  collected,  we  will  thank  you  to 
pay  over  to  Messrs.  Guion  &  Co.,  to  our  credit." 

On  the  22d  of  November,  1859,  this  letter  was  handed  to 
William  Sager  &  Son.  In  the  following  month  the  vessel  arrived 
at  Liverpool.  Captain  Trask  insisted  on  his  right  to  receive  the 
freight,  and  this  bill  was  thereupon  filed  against  Captain  Trask, 
Slate,  &  Co.,  and  the  Mersey  Dock  and  Harbour  Board,  to  prevent 
his  receiving  it.  The  bill  alleged  that  ^'  The  defendant  B.  J.  H. 
Trask  claims  that  the  whole  of  the  said  freight  should  be  paid  to 
him  under  some  alleged  right,  which  is  adverse  to  the  aforesaid 
claim  of  the  plaintiffs,  and  the  ground  of  which  is  unknown  to  the 
plaintiffs,  and  is  disputed  by  them,  and  the  said  defendant  ought 
to  discover  all  the  particulars  of  such  claim,  and  havf  he  makes 
out  the  same." 

On  the  28th  of  December  1859,  the  plaintiffs  obtained'  an  ex 
parte  injunction  to  prevent  Captain  Trask  from  receiving  the 
freight.  Captain  Trask,  on  the  81st  of  December,  gave  notice  of 
motion  to  dissolve  the  injunction.  In  an  affidavit  which 
the  defendant  Trask  filed  in  support  *  of  the  motion,  he  *  875 
deposed  that,  before  the  commencement  of  the  voyage,  Slate 
&  Ck).  had  made  extensive  repairs  in  the  ship,  and  accepted  bills 
of  exchange  for  the  amounts  due ;  that  Slate  &  Co.  had  stopped 
payment,  and  that,  according  to  American  law,  payment  of  these 
bills  might  be  enforced  against  the  captain  and  the  ship  on  her 
return  to  America.  No  evidence  was  adduced  to  disprove  this 
allegation  as  to  American  law  ;  but  the  plaintiffs,  in  their  bill  as 
amended,  made  the  case  that  the  advance  from  them  had  been 
obtained  .by  Slate  &  Co.  for  the  purpose  of  taking  up  the  bills  of 
exchange  accepted  for  the  amount  due  for  repairs.  It  appeared  to 
be  the  practice  that  the  ship  should  return  to  America  in  ballast, 
unless  an  opportunity  occurred  of  chartering  her  to  some  English 
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firm.  Captain  Trask  stated,  by  affidavit,  that  it  was  his  intention, 
on  receiving  the  fi^ight,  to  make  the  necessary  and  proper  dis- 
bursements on  behalf  of  the  ship,  and  to  procure  for  the  return 
voyage  a  cargo  of  salt,  which,  he  alleged,  would  answer  for  the 
purpose  of  ballast.  This  motion  was  refused,  with  costs,  by  Vice- 
Chancellor  Stuart,  who  was  of  opinion  that  the  assignment  of  the 
freight  was  valid.    The  defendant  Trask  appealed. 

Mr,  Walker y  Mr.  MUwardj  and  Mr.  Bobinsony  for  the  appel- 
lant. —  Our  case  is,  that  this  was  a  pledge  of  partnership  property 
by  some  only  of  the  partners,  for  their  separate  debt.  The  freight 
was  partnership  property,  being  money  arising  from  a  joint  advent- 
ure, and  each  partner  has  a  right  to  insist  that  the  expenses  of 
the  voyage  shall,  in  the  first  instance,  be  paid  out  of  it.  A  ship's 
husband  has  no  right  to  pledge  the  vessel  or  its  earnings  for 

♦  376    *  money  borrowed.     Abbott  on  Shipping,  (a)     Green  v. 

Brigga  (5)  shows  that  all  expenses  of  the  voyage  must  be 
taken  into  account  before  the  freight  is  divisible  among  the  part- 
owners,  and  no  part-owner  can  pledge  more  than  what  is  ulti- 
mately coming  to  him.  The  rights  of  part-owners  are  defined  in 
Soldemesa  v.  Shackeh.  (ji)  The  captain's  is  the  legal  hand  to 
receive  the  freight,  and,  unless  a  case  of  intended  misapplication 
of  it  be  made  out,  the  Court  will  not  interfere  to  prevent  his 
receiving  it. 

Walshe  V.  Provan  (ci)  was  also  referred  to. 

Mr.  Bacon  and  Mr.  Kay^  for  the  plaintiffs.  —  Slate  A  Co.  were 
ship's  husbands,  and  having  spent  2000Z.  on  the  ship,  they  bor- 
rowed that  sum  from  the  plaintiffs  for  the  purpose  of  paying  those 
expenses.  The  creditors  having  received  bills  from  Slate  &  Go.  in 
payment.  Captain  Trask  and  the  ship  are  exonerated.  Hvam  t. 
Drummondy  (e)  Reed  v.  White^  (jf)  Thompson  v.  Percival  (A) 
Story  on  Partnership.  (%)  Captain  Trask,  therefore,  has  no  occa- 
sion to  receive  the  freight  in  order  to  indemnify  himself.  Slate  k 
Co.  had  a  clear  right  to  deal  with  seven-eighths  of  the  freight,  and 

(a)  Page  85.  -  (e)  4  Esp.  89. 

(6)  6  Hare,  895,  692.  {g)  5  Esp.  122. 

(c)  8  B.  &  0.  612.  (h)  5  6.  &  Ad.  925. 

(d)  8  Ezch.  848.  (0  Page  289  (4tli  ed.). 
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they  haye  a  lien  on  the  entirety  of  it  for  their  advances  on  account 
of  repairs.  The  plaintiffs  do  not  ask  to  have  the  freight  paid  to 
them,  they  only  ask  to  have  it  reserved  for  future  division,  that  it 
may  not  be  disposed  of  in  derogation  of  their  rights. 

Mr.  Walker y  in  reply. 

Judgment  reserved. 

January  25. 

♦  The  Lord  Justice  Turner.  —  This  is  a  motion  to  dis-    *  377 

solve  an  injunction,  granted  ex  parte  by  Yice-Chancellor  Sir 

John  Stuart,  and  to  discharge  an  order  made  by  his  Honor, 

refusing,  with   costs,  an  application  to  dissolve  the  injunction. 

The  facts  of  the  case  have  been  so  recently  before  the  Court,  that 

it  is  not  necessary  to  enter  at  all  into  detail  upon  them.     It  is 

sufficient  to  state  that  Messrs.  Slate  &  Co.,  of  New  York,  were 

the  part-owners  to  the  extent  of  seven-eighths  of  an  American 

vessel,  called  the  Saratoga,  and  they  were  the  ship's  husbands. 

The  defendant,  Mr.  Trask,  was  the  captain  of  the  ship,  and  owner 

of  the  other  eighth.     Messrs.  Slate  &  Co.  borrowed  a  sum  of  2000Z. 

of  the  firm  of  Williams  &,  Guion,  at  New  York,  and  Williams  & 

Guion  remitted  that  sum  of  2000Z.  to  their  correspondents,  a  firm 

of  Guion  &  Co.,  at  Liverpool ;  the  course  of  conduct  between  tlie 

two  houses  appearing  to  have  been,  that  each  house  remitted  to 

the  other  the  different  credits  which  were  coming  due  in  the 

respective  countries.     Slate  &  Co.,  in  order  to  create  a  security  in 

favour  of  Williams  &  Guion  for  the  2000Z.  which  they  had  borrowed 

of  them,  gave  Williams  &  Guion  an  order  to  receive  the  freight 

which  was  coming  upon  the  ship  the  Saratoga,  on  a  voyage  which 

I  am  about  to  mention.     That  order  extended,  it  appears,  to  the 

entire  freight.     Williams  and  Guion  having  received  that  order,  as 

the  security  for  2000Z.,  remitted  it  to  the  Liverpool  firm  of  Guion 

&  Co.,  the  plaintiffs  in  the  present  suit.    The  ship  Saratoga  pro* 

ceeded  from  America  —  from  Mobile,  I  think  —  to  Liverpool ;  and 

in  the  course  of  that  voyage  earned  freight  which,  after  paying  the 

captain's  bills,  was  more  than  sufficient  to  pay  the  2000Z.  secured 

to  Williams  &  Guion  by  assignment  to  Guion  &  Co.     The  ship 

arrived  at  Liverpool,  consigned  to  Sager  &  Son  ;  and  upon 

her  arrival  at  Liverpool,  this  bill  was  *  filed  by  Guion  &    *  378 

Co.  for  the  purpose  of  restraining  Captain  Trask  from 
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receiving  the  freight  coming  from  the  voyage  from  Mobile  to 
Liverpool. 

The  allegations  in  the  bill  for  the  purpose  of  this  injunction 
seem  to  me  to  be  simply  these :  that  Slate  &  Co.  have  assigned  to 
Williams  &  Guion,  and  through  Williams  &  Ouion  to  Ouion  k  Co., 
the  freight  upon  this  voyage  ;  and  I  do  not  find,  so  far  as  I  have 
examined  the  bill,  any  allegations  which  would  furnish  a  ground 
for  an  injunction  to  restrain  Captain  Trask  from  receiving  the 
freight,  except  this  allegation :  *'  The  defendant  Trask  claims  that 
the  whole  of  the  freight  of  the  said  ship  should  be  "paid  to  him 
under  some  alleged  right,  which  is  adverse  to  the  aforesaid  claim 
of  the  plaintiffs,  and  the  ground  of  which  is  unknown  to  the  plain- 
tiffs, and  is  disputed  by  them,  and  he  ought  to  discover  aU  the 
particulars  of  such  claim,  and  how  he  makes  out  the  same."  Now, 
with  the  utmost  deference  and  respect  to  his  Honor  the  Vice- 
Chancellor,  in  my  opinion  that  is  not  an  allegation  on  which  a 
special  injunction  ought  to  have  been  granted.  The  legal  right  to 
the  receipt  of  the  freight  is  in  the  captain.  There  is  no  allegation 
here  of  any  intention  on  the  part  of  the  captain  to  misapply  the 
freight  when  he  has  received  it ;  there  is  no  allegation  beyond  the 
simple  allegation  that  the  owners  of  seven-eighths  of  the  vessel 
have  assigned  the  entire  freight  of  that  vessel  as  a  security.  So 
far,  therefore,  as  the  injunction  was  granted  on  this  bill,  it  rests 
upon  the  broad  statement  that  at  all  times,  and  under  all  circum- 
stances, a  part-owner  of  the  ship,  being  the  ship's  husband,  has 
a  right  as  against  the  other  part-owners  of  the  vessel  to  assign  the 
entire  freight  for  securing  moneys  to  him.  Now  that  is  an  allega- 
tion which,  in  my  opinion,  is  unfounded  in  law ;  and  I  think, 
therefore,  that  this   injunction   was  improvidently  issued  on  the 

allegations  of  this  bill. 
*  879  *  I  think,  when  we  examine  the  facts  of  this  case,  it 
appears^  still  more  clearly  that  the  injunction  was  improv- 
idently issued ;  for  what  are  the  facts  of  this  case  ?  This  ship 
being  an  American  ship  belonging  to  Captain  Trask  and  Messrs. 
Slate  &  Co.,  it  appeai*s  that,  from  the  year  1850,*when  she  was  first 
built,  down  to  the  year  1858,  she  has  been  sailed  by  the  owners  on 
their  joint  account,  and  navigated  under  the  orders  of  Captain 
Trask  ;  that  she  has,  from  time  to  time,  sailed  from  America  and 
made  voyages,  and  that  the  course  of  practice  between  the  co-owners 
of  this  vessel  has  been  at  all  times  to  settle  the  accounts  between 
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ihem,  in  respect  of  the  freight  whiph  was  earned  by  the  vessel,  on 
the  return  of  the  vessel  home  to  America,  making  the  divisions 
between  the  co-owners  upon  that  return  and  upon  that  settlement. 
It  appears,  farther,  tiiat  the  crew  of  this  vessel,  upon  the  present 
occasion,  were  engaged  for  the  period  of  a  year ;  and  I  cannot  see, 
therefore,  that  this  voyage  of  the  vessel  was  terminated  upon  hef 
arrival  at  Liverpool.    Whether  the  voyage  would  terminate  at  the 
expiration  of  the  year  for  which  the  crew  had  been  engaged,  or 
whether  it  would  terminate  on  the  return  of  the  ship  to  America 
I  do  not  know ;  but  of  this  I  am  perfectly  certain,  that  this  voyage 
was  not  terminated  on  the  arrival  of  the  ship  at  Liverpool.    Then 
in  what  position  are  the  plaintiffs  ?    Why,  they  are  the  assignees 
of  an  item  of  profit  earned  by  this  ship  during  the  progress  of  a 
joint  adventure  ;  not  an  item  of  profit  realized  on  the  result  of  the 
entire  adventure  in  which  the  part-owners  of  the  ship  were  engaged 
as  partners,  but  an  item  of  profit  earned  as  part  of  that  joint 
adventure,  and  the  whole  of  which  might  be  lost  in  the  future 
prosecution  of  that  adventure.    I  think,  therefore,  that,  upon  that 
ground  also,  this  injunction  could  not  be  maintained. 

Again,  it  appears  that  Slate  &  Co.,  part-owners  and 
^  ship's  husbands  of  the  ship,  had  very  extensive  repairs  *  380 
done  to  the  ship  before  she  left  New  York  on  her  voyage  to 
Mobile,  for  the  purpose  of  coming  from  Mobile  to  Liverpool,  and 
they  had  accepted  bills  of  exchange  drawn  by  tradesmen  by  whom 
the  repairs  were  done.  They  have  accepted  these  bills  to  the 
amount,  I  think,  of  somewhere  about  10,000  dollars  ;  but  they  have 
stopped  payment,  and  these  bills,  as  the  case  stands  before  us  at 
present,  are  unpaid.  Now  here  another  question  arises :  Is  or  is 
not  the  captain  liable  for  these  bills  ?  or  may  or  may  not  the  ship 
be  arrested  when  it  comes  within  the  jurisdiction  of  the  Courts  of 
America,  for  the  purpose  of  paying  the  expenses  incurred  in  those 
repairs  ?  It  is  said  that  they  are  not  liable,  for  that  Slate  &  Co. 
have  pven  bills  which  were  accepted  by  the  creditors  in  discharge 
of  the  liability  to  which  the  captain  and  ship  would  otherwise  be 
subject.  That,  as  I  view  the  case,  is  a  question  of  American  law, 
and  no  evidence  as  to  the  law  of  America  on  this  point  has  been 
given  by  the  plaintiffs.  The  captain  swears  that  he  believes  that 
both  he  and  the  ship  are  liable,  and  we  cannot,  in  the  absence  of 
evidence  to  the  contrary,  assume  in  the  face  of  this  affidavit, 
though  not  made  by  an  expert,  that,  according  to  the  law  of 
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In  the  Matter  of  GEORGE  JAMES  GORDON,  deceased,  and 
of  the  Act  18  &  14  Vict,  c.  85. 

I860.    Janaarj  26.    Before  tbe  Lord  Chancellor  Lord  Campbeix  and  the 

Lords  Justices. 

A  debtor  was  discharged  in  1833,  under  the  Indian  Luolvent  Act,  9  Greo.  4, 
c.  73,  from  liability  to  arrest,  and  afterwards  applied  to  the  Court  in  India, 
under  4  &  5  Will.  4,  c  79,  for  a  complete  discharge,  which  that  Act  empowers 
the  Court  to  grant  to  anj  person  **  who  now  is,  or  shall  hereafter  become, 
insolvent.^^  Held,  that  a  supplementary  order  for  such  discharge  had  been 
properly  made,  and  was  effectual,  and  that  it  was  not  necessary  for  the  order  to 
recite  in  the  words  of  the  latter  Act  that  the  insolvent  appeared  to  the  Court 
to  have  acted  fairly  and  honestly  towards  his  creditors. 

This  was  a  motion  by  way  of  appeal  from  the  order  of  the 
Master  of  the  Rolls,  varying  the  separate  certificate  of  the 
chief  clerk,  dated  the  12th  of  December,  *  1859,  whereby  ♦  882 
the  chief  clerk  certified  that  a  sum  of  18,81  IZ.  14«.  2d,  was 
due  to  the  appellant,  as  administrator  of  Colonel  Mouat  deceased, 
from  the  estate  of  a  testator  named  George  James  Gordon,  an 
account  of  whose  debts  and  liabilities  was  in  the  course  of  being 
taken  under  the  above  Act.  The  case  is  reported  below  in  the 
28th  volume  of  Mr.  Beavan's  Reports,  (a) 

The  testator,  George  James  Gordon,  acting  under  a  power  of 
attorney,  obtained  a  grant  of  letters  of  administration  from  the 
Supreme  Court  at  Port  William,  in  Bengal,  of  the  estate  and 
effects  of  Colonel  Mouat  in  India ;  and  under  these  letters  collected 
and  received  considerable  sums  of  money  on  account  of  Colonel 
Mouat*s  estate. 

On  the  24th  of  July,  1838,  the  testator  George  James  Gordon 
presented  a  petition  to  the  Court  for  the  Relief  of  Insolvent  Debtors 
at  Calcutta,  and  h&  filed  his  schedule  on  the  27th  of  the  same 
month.  A  firm  in  which  he  had  been  a  partner  had,  in  May,  1833, 
been  declared  insolvent,  and  he  had  filed  with  his  partners  a  joint 
schedule.  On  the  28th  of  September,  1833,  he  obtained  an  order 
of  the  Court  adjudging  him  to  be  entitled  to  the  benefit  of  the  9 
Greo.  4,  c.  73,  as  to  the  several  debts  in  his  schedules,  which  com- 
prised the  amount  due  from  him  to  the  estate  of  Colonel  Mouat. 

(a)  Page  6. 
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three  months  from  the  making  of  such  assignment  as  in  the  9  Geo. 
4,  c.  78,  directed,  or  from  any  such  adjudication  of  insolvency  as 
therein  mentioned  (as  the  case  might  be)  to  apply  by  petition  for 
his  discharge  to  any  one  of  the  Courts  in  the  East  Indies  .for  the 
Relief  of  Insolvent  Debtors  as  should  have  already  jurisdiction  over 
the  matter,  of  his  insolvency ;  and  that  the  principal  officer  of  such 
Court  should  cause  a  notice  of  such  petition  to  be  forthwith  in- 
serted in  the  gazette  of  the  presidency  within  which  such  Court 
should  be  holden ;  and  the  chief  seicretary  of  the  government  of 
such  presidency  should,  without  delay,  transmit  by  diCFerent  ships 
two  copies  at  least  of  every  such  gazette  which  should  contain 
such  notice  to  the  court  of  directors,  who  should  without  delay 
cause  such  notice  to  be  inserted  in  the  "  London  Gazette ; "  and 
that  all  creditors  of  the  said  insolvent,  either  alone  or  as  a 

*  886    partner  with  any  other  *  person  or  persons,  and  either  within 

the  limits  of  the  charter  or  elsewhere,  who  should  not,  within 
fourteen  calendar  months  from  the  filing  of  such  petition  for  a 
discharge  as  aforesaid,  have  given  notice  to  the  said  Court  of  his 
dissent  from  such  insolvent  having  his  discharge,  should  be  taken 
to  have  assented  thereto ;  and  that  thereupon  and  at  the  expira- 
tion of  the  said  fourteen  calendar  months  from  the  filing  of  such 
petition  for  discharge  as  aforesaid,  if  it  should  appear  to  such  Court 
that  the  said  insolvent  had  acted  fairly  and  honestly  towards  his 
creditors,  and  unless  creditors  to  the  amount  of  one-sixth  in  num- 
ber and  value  of  the  debts  that  should  have  been  established  in 
such  Court  should  have  given  notice  of  their  dissent  as  aforesaid, 
or  unless  a  fiat  in  bankruptcy  (not  being  a  fiat  issued  under  the 
provisions  of  the  Acts  to  provide  for  the  relief  of  insolvent  debtors 
in  the  East  Indies)  should  have  been  sued  out  in  England  against 
such  insolvent  within  the  time  thereinafter  provided,  such  Court 
should  be  authorized  and  empowered  to  order  the  discharge  of  the 
insolvent  from  liability  for  debts,  claims,  and  demands  of  and 
against  such  insolvent,  and  that  such  order  should  operate  (save 
as  thereinafter  provided)  as  a  release  and  discharge  from  all  debts, 
claims,  and  demands  for  which  such  insolvent  was  liable  at  the 
time  of  his  petition  for  relief  being  filed,  or  of  any  such  act  of  in- 
solvency committed  as  aforesaid  (as  the  case  might  be),  and  whether 
within  the  limits  of  the  charter  or  elsewhere,  and  whether  such 
debts,  claims,  and  demands  should  or  should  not  have  been  estab- 
lished in  such  Court  as  aforesaid  ;  provided,  nevertheless,  that  such 
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order  should  not  operate  as  a  release  or  discharge  of  any  person 
who  was  partner  with  such  insolvent,  or  jointly  bound  or  liable 
with  him. 

The  4th  section  provides  ^^  that  any  such  insolvent  trader 
who  shall  not  be  made  a  bankrupt  under  the  provisions  *  of  *  387 
the  said  Act  for  the  relief  of  insolvent  debtors  in  the  East 
Indies,  or  of  any  other  Act  passed  or  hereafter  to  be  passed  respect- 
ing insolvent  debtors  in  the  East  Indies,  if  he  shall,  after  such 
order  for  his  discharge  shall  have  been  made  as  aforesaid,  be 
arrested  or  have  any  action  brought  against  him  for  any  debt, 
claim,  or  demand  for  which  he  was  so  liable  as  aforesaid,  either 
within  the  limits  of  the  charter  of  the  said  united  company  or  else- 
where, shall  be  discharged  upon  common  bail,  and  may  plead  in 
general  that  the  cause  of  action  accrued  before  he  became  insolvent, 
and  may  give  this  Act  and  the  special  matter  in  evidence,  and 
such  order  as  aforesaid,  duly  sealed  with  the  seal  of  the  said  Court, 
shall  be  sufficient  evidence  in  all  Courts  and  places  whatsoever  of 
all  the  proceedings  precedent  to  such  order  being  made  and  of  the 
same  being  duly  obtained." 

It  was  in  1885  that  George  James  Gordon  petitioned  the  Court 
for  the  Belief  of  Insolvent  Debtors  at  Calcutta  for  his  discharge  i 

under  the  4  &  5  Will.  4,  c.  79,  and  the  above-mentioned  order  of  I 

the  23d  of  April,  1836,  the  operation  of  which  was  the  subject  of 
the  appeal, /loticed  the  filing  of  the  petition,  and  that  due  notice 
thereof  had  been  given  according  to  the  provisions  of  the  4  &  5 
Will.  4,  c.  79,  §  1.  It  also  referred  to  a  preliminary  order  made  in 
the  matter  of  the  petition  on  the  7th  of  February,  1835,  directing 
that  the  petition  should  be  received  and  filed,  and  that  the  princi- 
pal officer  of  the  Court  should  cause  a  notice  of  the  petition  having 
been  filed  to  be  forthwith  inserted  in  the  gazette  published  at  Cal- 
cutta, at  the  presidency  of  Fort  William,  in  Bengal ;  and  also 
directing,  pursuant  to  the  7th  section  of  the  Act,  that  the  principal 
officer  of  the  Court  should,  without  delay,  transmit  to  the  Court  of 
Directors,  by  difierent  ships,  two  or  more  copies  of  the 
schedule  filed  *  by  the  testator.  The  order  then  proceeded  *  388 
as  follows :  — 

^^  And  also  upon  reading  a  petition  of  the  said  George  James 
Gordon,  filed  this  day,  praying  that  the  said  George  James  Gordon 
be  relieved  and  discharged  from  all  debts,  claims,  and  demands  for 
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which  the  said  Greorge  James  Gordon  was  liable  at  the  time  of  the 
said  original  joint  schedule  being  filed  on  the  18th  day  of  May, 
1833,  aforesaid ;  and  also  upon  reading  a  certificate  that  notice 
had  been  published  in  the  Calcutta  Gazette,  and  upon  proof  that 
the  Calcutta  Gazette  for  the  month  of  March,  1836,  had  been  duly 
forwarded  to  the  Court  of  Directors,  and  of  the  insertion  of  notice 
in  the  London  Gazette;  and  on  reading  an  affidavit  of  Thomas 
Holroyd,  Esq.,  the  assignee  of  the  estate  and  effects  of  the  said 
George  James  Gordon,  sworn  this  day,  an  order  made  in  this  mat- 
ter on  Saturday,  the  28th  day  of  September,  1833,  whereby,  in  pur- 
suance of  the  38th  section  of  the  Act  9  Geo.  4,  c.  73,  intituled  ^  An 
Act  to  provide  for  the  Belief  of  Insolvent  Debtors  in  the  East 
Indies,'  the  Court  did  adjudge  that  the  said  Greorge  James  Gordon 
was  entitled  to  the  benefit  of  the  said  Act  as  to  the  several  debts 
and  sums  of  money  due  or  claimed  to  be  due  at  the  time  of  the  fil- 
ing of  the  schedule  of  the  said  George  James  Gordon  from  the  said 
G^rge  James  Gordon  to  the  several  persons  named  in  his  sched- 
ule as  creditors  for  the  same  respectively,  or  for  which  such  per- 
sons have  given  credit  to  the  said  George  James  Gordon  before 
the  time  of  filing  such  schedule,  and  which  were  not  then  payable, 
and  as  to  the  claims  of  all  other  persons  not  known  to  the  said 
George  James  Gordon  at  the  time  of  the  said  adjudication,  who 
might  be  indorsers  or  holders  of  any  negotiable  security  set  forth 
in  such  schedule ;  and  also  upon  reading  a  certificate  of  John 
Franks,  Esq.,  the  chief  clerk  of  the  Court,  whereby  it  appears 
that  he  forwarded  to  the  solicitor  of  the  Honourable  the  East 

India  Company  two  copies  of  the  schedules  filed  by  the 
•  389    *  said  Gteorge  James  Gordon  as  well  of  his  joint  as  of  his 

separate  estate  and  effects ;  and  that  no  creditors  or  cred- 
itor of  the  said  George  James  Gordon,  either  alone  or  as  a  partner 
with  any  other  person  or  persons,  or  either  within  the  limits  of  the 
East  India  Company's  charter  or  elsewhere,  hath  given  notice  to 
this  Court  of  their,  his,  or  her  dissent  from  the  said  George  James 
Gordon  having  his  discharge :  It  is  ordered,  pursuant  to  the  terms 
of  the  4  &  6  Will.  4,  c.  79,  §  1,  that  the  said  George  James  Gordon 
be  and  he  is  hereby  discharged  from  liability  for  debts,  claims,  and 
demands  of  and  against  the  said  George  James  Gordon." 

The  representatives  of  Colonel  Mouat  received  various  dividends 
under  the  insolvency,  but  a  large  balance  remained  unpaid. 
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G.  J.  Gk)rdon  returned  to  England  in  the  early  part  of  1844, 
and  died  there  in  February,  1853.  His  executors,  on  the  27th 
March,  1855,  obtained  an  order  of  this  Court  under  the  13  &  14 
Vict.  c.  85,  §  19,  which  empowers  the  Court,  on  the  application  of 
executors  or  administrators,  to  make  an  order  upon  motion  or 
petition  of  course  for  taking  an  account  of  the  debts  and  liabilities 
of  deceased  persons,  and  gives  liberty  to  any  person  claiming  to 
be  a  creditor  to  apply  to  the  Court  by  motion  for  the  allowance  of 
any  claim  not  wholly  allowed  by  the  Master,  and  to  the  executors 
or  administrators  to  move  for  the  disallowance  of  any  debt  or 
claim  allowed  by  the  Master. 

Under  this  order  the  chief  clerk,  by  his  separate  certificate,  cer- 
tified that  a  balance  of  18,81  IZ.  148.  2d,  was  due  from  the  estate  of 
G.  J.  Gordon  to  the  representative  of  Colonel  Mouat.    The 
executors  of  Gordon  *  took  out  a  summons  to  vary  the  cer-    *  890 
tificate  by  disallowing  the  debt,  and  upon  the  hearing  of  the 
summons  the  Master  of  the  Bolls  made  the  order  appealed  against. 

Mr.  Selwyn  and  Mr.  G.  W.  Collins^  for  the  representative  of 
Colonel  Mouat. — The  4  &  6  Will.  4,  c.  79,  is  not  applicable  to 
this  case,  Mr.  Gordon  not  having  been,  at  the  time  of  passing  that 
Act,  a  trader  "  who  now  is  an  insolvent  debtor  within  the  intent 
and  meaning  of  the  Act  9  Geo.  4,  c.  73."  The  words  of  the  later 
statute  are  not  retrospective  so  far  a  regards  insolvent  debtors, 
and  the  insolvent  debtors  pointed  to  in  the  Act  must  be  limited  to 
those  then  insolvent  or  afterwards  becoming  so.  The  person  des- 
ignated by  the  expression  ^'  now  is  insolvent,"  is  any  person  in  the 
position  of  an  insolvent  debtor,  but  whose  insolvency  was  pending, 
and  had  not  been  finally  adjudicated  upon ;  that  is,  any  person 
who  had  then  been  adjudged  to  be  insolvent  provided  no  final 
order  had  been  made  in  the  matter  of  his  insolvency.  The  testator 
was  then  an  insolvent  debtor,  in  whose  case  every  thing  had  been 
done  and  concluded  by  the  final  order  of  the  28th  September, 
1833.  After  that  order  wIeis  made,  his  future  property  did  not  vest 
in  the  assignee  of  the  Court,  but  in  himself,  subject  only  to  any 
proceeding  by  his  creditors.  The  order  of  the  23d  April,  1836,  is 
defective.  It  does  not  set  out  the  facts  required  to  be  shown  by 
the  statute.  There  does  not  appear  to  have  been  any  affidavit 
showing  to  the  Court  that  the  alleged  insolvent  had  acted  fairly 
and  honestly  towards  his  creditors.    The  special  jurisdiction  given 
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by  the  statute  does  not  therefore  appear  on  the  face  of  the  order, 
so  as  to  make  it  available  as  evidence  under  the  4th  section  of  the 

statute.  The  order,  to  be  valid,  must  strictly  follow  the 
♦891    *  terms  of  the  statute  giving  the  jurisdiction,  particularly 

where,  as  in  the  present  case,  it  is  intended  to  operate  as  a 
release  to  the  after-acquired  property  of  the  insolvent. 

They  referred  to  Wcttson  v.  Humphrey^  (a)  Christie  v.  Unwin^  (6) 
Lee  V.  Rowley^  (<?)  Claggefs  Case,  (rf) 

Mr.  B.  Palmer  and  Mr.  Cotton^  for  the  representatives  of  6.  J. 
Gordon,  were  not  called  upon. 

The  Lord  Chancellor.  —  I  am  of  opinion  that  the  order  of  the 
Master  of  the  Rolls  was  right.  It  seems  to  me  that  the  legis- 
lature intended  to  transfer  the  power  of  giving  an  absolute  dis- 
charge to  insolvent  traders  in  India  from  the  creditors  to  the 
Court.  It  rested  with  the  creditors  under  the  Statute  9  Geo.  3, 
c.  78,  unless  there  were  eCFects  giving  a  dividend  to  a  certain 
amount;  but,  according  to  a  policy  that  has  prevailed  of  late 
times,  it  has  been  thought  fit  that  the  power  should  be  in  the 
hands  of  a  Court  of  justice  rather  than  with  the  creditors ;  and 
with  that  view  it  seems  to  me  that  the  Statute  4  &  6  Will.  4, 
c.  79,  was  passed ;  and  that  applies  to  those  who  were  insolvent 
debtors  at  the  time  that  the  Act  passed. 

Now  Mr.  Gordon  was  then  a  debtor;  he  was  insolvent,  and 

owed  the  money  because  his  discharge  under  the  statute  9  Geo.  4, 

c.  73,  was  only  a  protection  to  his  person  within  certain  local 

limits,  but  the  debt  remained  in  full  vigour  in  so  far  as  it  was  not 

satisfied  by  the  receipt  of  dividends.    Therefore  he  was  an 

*  892   insolvent  debtor,  and,  *  being  an  insolvent  debtor,  I  think 

he  comes  within  the  scope  of  the  4  &  5  Will.  4,  c.  79,  and 
is  entitled  to  take  advantage  of  it ;  and  therefore,  if  he  is  dift- 
charged  properly  under  that  statute,  the  debt  is  extinguished. 

Mr.  Collins  has  ingeniously  argued  that  the  order  is  bad  ;  and 
if  it  were  not  for  the  4th  section,  by  which  such  subtleties  are 
obviated,  there  might  have  been  a  great  deal  in  what  has  been 
argued ;  but  by  that  section  it  is  provided,  "  And  such  order  as 

(a)  10  Exch.  781.  (c)  8  EL  &  BL  857. 

(6)  11  A.  &  £.  373.  (d)  2  Bank.  &  Ins.  Gas.  101. 
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aforesaid,  duly  sealed  with  the  seal  of  the  said  Court,  shall  be 
sufficient  evidence  in  all  courts  and  places  whatsoever,  of  all  the 
proceedings  precedent  to  such  order  being  made,  and  of  the  same 
being  duly  obtained."  Now  it  is  "  such  order."  Therefore,  we 
must  look  back  to  see  what  that  order  is,  and  I  think  it  is  the  one 
first  mentioned  in  the  first  section  of  the  Act  of  Parliament,  which 
says  that  the  Court  may  order  ^^  the  discharge  of  such  insolvent 
from  liability  for  debts,  claims,  and  demands  of  and  against  such 
insolvent ; "  and  then  immediately  follows,  "  such  order  shall 
operate  as  a  release."  Therefore  the  order  here  meant  is  the 
order  directing  that  he  shall  be  discharged.  There  is  that  order 
in  the  present  case,  because  it  does  require  him  to  be  discharged ; 
and  I  think  that  the  necessity  is  thus  obviated  of  setting  out  upon 
the  face  of  the  order  all  the  requisites  that  would  be  necessary  for 
giving  the  Court  jurisdiction,  and  that  this  order,  which  is  sealed 
by  the  Court,  and  is  an  order  for  his  discharge,  is  sufficient  evi- 
dence in  all  Courts  and  places  whatsoever  of  all  the  proceedings 
precedent  to  such  order  being  made,  and  of  the  same  being  duly 
obtained.  Therefore  I  think  it  is  the  same  as  if  all  the  requisites 
giving  the  Court  jurisdiction  to  grant  the  order  had  been  ex- 
pressly set  out  on  the  face  of  it ;  that  the  order  is  good  ex  facie; 
and  that  the  Master  of  the  Bolls  properly  varied  the  cer- 
titicate  of  *  the  chief  clerk,  and  held  that  the  debt  was  *  898 
barred  by  the  discharge  under  the  second  Act  of  Parlia- 
ment. 

The  Lord  Justice  Knight  Bruce.  —  I  agree,  thinking  it,  how- 
eyer,  a  material  circumstance  that  at  the  time  when  the  Act  which 
is  under  consideration  passed,  the  debtor  was,  under  his  former 
insolvency,  in  a  position  analogous  to  that  of  an  uncertificated 
bankrupt,  with  protection  to  his  person,  but  subject  to  a  liability 
to  have  all  his  property  taken  from  him.  Therefore  I  consider 
that  he  was  within  the  description  of  an  insolvent  at  the  time. 

The  Lord  Justice  Turner.  —  I  also  agree.  It  seems  to  me 
plain,  upon  the  construction  of  the  Act  of  the  4  A;  5  Will.  4,  o.  79, 
that  it  was  intended  to  extend  the  powers  given  by  the  9  Geo.  4, 
0.  78,  so  as  to  enable  the  Court  to  discharge,  insolvent  debtors  who 
had  to  a  certain  extent  obtained  the  benefit  of  the  Act  of  9  Geo. 
4,  c.  78 ;  that  intention  is,  I  think,  to  be  collected  clearly  firom 
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the  recitals  of  the  Act,  referring  as  those  recitals  do  in  terms  to 
the  intention  ^^  to  extend  and  add  to  the  provisions  of  the  said 
Acts,  so  as  to  give  to  insolvent  debtors,  being  traders,  who  shall 
have  acted  fairly  and  honestly  ^towards  their  creditors,  an  ad- 
ditional and  more  complete  discharge,  and  also  to  render  more 
effectual  the  means  of  obtaining  such  discharge,  and  at  the  same 
time  to  preserve  to  such  insolvent  debtors  such  relief  as  is  already 
afforded  by  the  said  recited  Acts."  The  intention  seems  to  be  at 
the  same  time  to  give  the  relief  already  afforded,  and  also  to  add 
to  and  extend  that  relief.     With  reference  to  the  objection  taken 

as  to  the  form  of  the  order,  it  seems  to  me  not  immaterial 
♦  394  to  observe,  that  this  order  does,  in  truth,  upon  the  *  face  of 

it,  mention  this  gentleman  not  merely  as  a  trader,  but  as  a 
trader  seeking  the  benefit  of  the  Act  of  Parliament  passed  in  the 
9th  year  of  his  late  Majesty's  reign,  intituled,  ^<  An  Act  to  provide 
for  the  Belief  of  Insolvent  Debtors  in  the  East  Indies."  I  think, 
therefore,  that  upon  either  point  this  petition  of  appeal  must  be 
dismissed. 


HODGSON  V.  CLARKE. 

1860.    January  26.     Before  the  Lord  Chancellor  Lord  Campbell  and  the 

Lords  Justices. 

A  teatator  bequeathed  40002.  in  trust  for  his  brother  for  life,  and  after  his  decease 
upon  trust  to  pay  or  divide  the  principal  sum  unto  or  equally  between  the 
child  or  children  of  the  brother  living  at  his  decease  except  Thomas  (his 
eldest  son),  and  the  issue  then  living  of  any  (except  the  said  Thomas)  then 
dead,  such  issue  taking  their  parent's  share  only.  It  was  shown  by  parol 
evidence,  that  Thomas  was  the  youngest  son  of  the  testator^s  brother  at  bii 
decease ;  and  that,  to  the  testator's  knowledge,  when  he  made  hia  wiU*  the 
eldest  son  of  his  brother  was  possessed  of  a  large  fortune,  while  the  youngest 
and  other  children  were  unprovided  for.  Hddt  that  the  eldest  son,  and  not 
Thomas,  was  the  son  intended  to  be  excepted.^ 

This  was  an  appeal  from  the  construction  put  by  Vice-Chancel* 
lor  Stuart  upon  a  bequest  of  4000/.  to  trustees  upon  trusts,  after 

1  See  1  Jarman  Wills  (3d  Eng.  ed.),  860';  1  Story  £q.  Jur.  §  179 ;  Wigram 
Wills,  Props,  in.  V.  Vn. ;  Del  Mare  v,  RebeUo,  3  Bro.  C.  C.  (Am.  ed.  1844) 
451,  and  cases  cited ;  Holmes  o.  Custanoe,  12  Yes.  (Am.  ed.  279,  note  (a)). 
[302] 


HODGSON  1^.  CLABKE.  *  894 

the  decease  of  the  testator's  widow,  thns  expressed  ^^  to  pay  the 
interest  and  dividends  thereof  to  my  brother  James  Clarke  during 
his  life,  and  from  and  after  his  decease,  upon  trust  to  pay  or 
divide  the  principal  sum  unto  or  equally  between  the  child  or 
children  of  my  said  brother  living  at  his  decease  (except  Thomas, 
his  eldest  son),  and  the  issue  then  living  of  any  (except  the  said 
Thomas)  then  dead,  such  issue  taking  their  parent's  share  only." 
The  question  was,  whether  the  exception  referred  to  Robert 
Addison  Clarke,  the  eldest  son  of  the  testator's  brother,  or  to 
Thomas  Clarke,  his  youngest  son,  or  was  void  for  uncertainty.     It 
arose  upon  the  petition  of  Thomas,  presented  after  the 
death  of  the  testator's  *  widow,  for  payment  to  the  peti-   *  395 
tioner  of  one-third  of  the  fund  bequeathed  in  trust  for  the 
children  of  the  testator's  brother  James,  on  the  ground  that  the 
eldest  son  of  James  was  not  entitled  to  participate  in  the  benefit 
of  the  bequest. 

In  support  of  the  petition,  evidence  was  adduced  showing  that 
the  testator's  brother  had  four  children  ;  —  Robert  Addison  Clarke, 
the  eldest ;  Thomas  Clarke,  the  youngest ;  one  other  son  and  a 
daughter ;  that  the  eldest  son  was,  to  the  knowledge  of  the  testator, 
entitled  to  a  fortune  of  2000Z.  a  year,  under  the  will  of  his  maternal 
grandfather,  while  Thomas  was  also,  to  the  knowledge  of  the  tes- 
tator, totally  unprovided  for,  and  that  there  was  no  known  reason 
why  Thomas  should  have  been  excluded. 

The  Vice-Chancellor  held  the  bequest  void  for  uncertainty.  The 
case  is  reported  in  the  first  volume  of  Mr.  GiflTard's  Reports,  (a) 

The  daughter  appealed. 

Mr.  McUins  and  Mr.  Jessel^  in  support  of  the  appeal.  —  It  is 
submitted  that  the  fund  in  question  is  divisible  into  thirds,  and  not 
into  fourths  as  declared  by  the  order  of  the  Vice-Chancellor.  A 
bequest  ought  not  to  be  held  void  for  uncertainty  if  the  Court  has 
the  means  of  arriving  at  a  reasonable  degree  of  certainty  as  to  the 
intention.  Adams  v.  Janes.  (J)  The  ambiguity  here  is  not 
apparent  on  the  face  of  the  will,  but  arises  wholly  out  of  the  cir- 
cumstances disclosed  by  extrinsic  evidence,  and  may  there- 
fore be  removed  by  evidence  of  the  same  *  nature ;  and,  *  896 
at  all  events,  the  Court  may  and  is  bound  to  place  itself 
in  the  same  situation  as  to  knowledge  of  surrounding  facts  as  the 

(a)  Page  139.  (&)  9  Hare,  485. 
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testator  was,  so  far  as  the  circumstances  of  the  case  admit.  Lot 
d.  Le  Chevalier  v.  Huthwaite^  (a)  Bradshaw  v.  Bradshaw^  (i) 
Lord  Camoy9  v.  BlundelL  (c)  The  evidence  here  shows  that,  to 
the  knowledge  of  the  testator,  the  eldest  son  was  amply  provided 
for,  while  Thomas,  the  youngest,  was  wholly  unprovided  for,  and 
that,  therefore,  the  mistake  in  the  will  is  in  the  name  and  not  in 
the  description.  The  bircumstance  that  in  the  latter  part  of  the 
gift  the  name  Thomas  is  repeated  weighed  with  the  Vice-Chancel- 
lor.  This,  however,  occurred  also  in  some  of  the  cases  which  have 
been  cited,  and  all  that  can  be  inferred  from  it  is  that  the  testator, 
in  writing  the  name,  did  not  make  a  mere  slip  of  the  pen,  but 
meant  deliberately  to  write  it.  The  evidence  shows  that  the  tes- 
tator had  but*  little  communication  with  the  family  of  his  brother, 
and  that,  though  aware  of  the  ample  provision  for  his  eldest 
nephew,  he  might  very  well  be  mistaken  as  to  his  name. 

Mr.  Birkbeckj  for  the  petitioner  Thomas,  the  youngest  son  of  the 
testator's  brother  James,  took  the  same  course  of  argument. 

Mr.  BohhouBe^  for  Robert  Addison  Clarke.  —  In  the  cases  which 
have  been  cited,  there  was  a  scheme  of  disposition  appearing  upon 
the  will  or  instrument  itself,  which  weighed  much  with  the  Court 
in  coming  to  a  conclusion  as  to  whether  the  error  was  in  the 
description  or  in  the  name.  That  is  not  so  in  the  present 
*  897  case,  and  tlie  extrinsic  evidence  is  not,  it  *  is  submitted, 
sufficient  to  explain  the  ambiguity  in  question.  That  being 
so,  the  exception  must  necessarily  fail  for  uncertainty.  Drake  v. 
Drake  (^No.  2).  (rf) 

Mr.  Jesael.  —  That  case  is  under  appeal  to  the  House  of  Lords. 

Mr.  Malin8y  in  reply. 

The  Lord  Chancellor.  —  I  am  of  opinion  that  the  order  under 
appeal  ought  not  to  be  affirmed.  The  question  in  this  case  arises 
upon  a  latent  ambiguity,  and  it  was  very  properly  conceded  by  Mr. 
JBobhouse  that  parol  evidence  was  admissible  of  the  circumstances 
existing  at  the  date  of  the  will  for  the  purpose  of  arriving  at  what 

(a)  3  B.  &  Aid.  682.  (c)   1  H.  L.  Cm.  778. 

(6)  2  Y.  &  C.  £xch.  72.  (d)  25  Beav.  642. 
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the  intention  of  ^the  testator  was.^  That  evidence  has  been  ad- 
mitted ;  and  it  has  been  proved,  and  is  not  disputed,  that  Robert 
Addison  Clarke,  at  that  time,  had  a  considerable  family  estate  and 
was  amply  provided  for  ;  that  the  two  other  sons  of  James  Clarke 
were  wholly  unprovided  for  ;  and  that  these  facts  were  known  to 
the  testator.  Under  these  circumstances  it  seems  to  me  that  we 
cannot  treat  the  exception  as  a  nullity,  and  read  the  gift  as  if  no 
such  exception  had  been  made,  but  that  we  are  bound  to  determine 
whether  the  name  or  the  description  of  the  person  intended  to  be 
excluded  is  to  prevail.  It  appears  to  me  that,  whether  we  con- 
sider the  case  upon  its  own  circitmstances  merely,  or  in  connection 
with  the  cases  which  have  been  cited,  the  strict  conclusion  is  that 
the  description  '^  eldest  son  "  of  the  person  intended  to  be  excluded, 
and  not  the  name,  must  prevail ;  and  that  the  plain  intention  of 
the  testator  was  that  the  property  should  be  divided  equally  in 
thirds  between  the  younger  children  of  his  brother  James. 

*  The  Lord  Justice  Knight  Bruce.  —  I  am  of  the  same  *  398 
opinion. 

The  Lord  Justice  Turner.  —  I  also  agree  in  the  conclusion 
which  has  been  arrived  at.  There  can  be  no  doubt  that  in  cases 
circumstanced  as  the  present  is,  parol  evidence  of  the  motive  of  the 
testator  in  making  the  exception  is  admissible.  The  only  question 
that  can  arise  in  such  cases  seems  to  me  to  be,  whether  the  parol 
evidence  adduced  is  or  is  not  sufficient  to  enable  the  Court  to  say 
what  the  intention  of  the  testator  was.  Now  as  regards  Robert 
Addison  Clarke,  the  circumstances  disclosed  by  the  evidence 
clearly  point  to  a  competent  motive  for  his  exclusion  by  the  tes- 
tator ;  but  as  to  the  three  other  children  of  James  Clarke,  no  such 
ground  for  exclusion  is  shown.  Upon  the  result  of  the  evidence,  I 
think  there  is  sufficient  to  show  that  the  testator  has  made  a  mis- 
take in  the  name  and  not  in  the  description  of  the  nephew  to  be 
e'xcluded  from  the  benefit  of  the  bequest. 

As  the  testator  has  created  the  difficulty,  and  the  fund  has  not 
been  set  apart,  the  costs  of  all  parties,  including  the  costs  of  the 
appeal,  must  be  paid  out  of  the  estate.'-^ 

»  See  1  Story  Eq.  Jur.  §  179 ;  Wigram  Wills,  Props.  V.  VII. 
»  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1426. 
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said  birthplace,  and  also  of  restoring  the  said  birthplace  to  its 
original  state,  or  as  near  thereto  as  the  said  parties  hereto  of  the 
second  part  can  ascertain,  shall  stand  and  be  possessed  of  the 
residue  of  the  said  sum  of  2500/.  upon  such  trust  and  to  and  for 
such  purpose  as  the  said  John  Shakespear  shall,  by  deed  intended 
to  be  prepared  and  executed  by  him  and  the  said  parties  hereto  of 
the  second  part,  declare  and  provide  concerning  the  same.  Pro- 
vided always,  and  it  is  hereby  declared  and  agreed,  and  the  said 
John  Shakespear  doth  hereby  direct  that,  in  case  default  shall  be 
made  by  him  in  executing  the  said  deed,  or  declaring  the  trusts  of 
the  residue  of  the  said  sum  of  2500Z.  within  six  calendar  months 
from  the  date  hereof,  that  then  the  said  trustees,  parties  thereto  of 
the  second  part,  shall  and  may  appropriate  and  apply  the  residue 
of  the  said  sum  in  or  towards  the  restoration  and  preservation  of 
the  said  birthplace,  as  they  in  their  discretion  and  judgment  shall 
think  necessary  and  proper." 

By  his  will,  dated  the  17th   November,  1856,  the  testator, 
among  other  things,  gave  and  bequeathed  as  follows :  — 

"  I  give  to  my  said  trustees  and  executors,  out  of  my  personal 
estate,  and  before  any  other  legacies,  the  sum  of  2500Z.,  to  be  laid 
out  by  them  as  they  shall  think  fit,  with  the  concurrence  of  the 
trustees  of  Shakspeare's  house,  already  sanctioned  by  me,  in 
forming  a  museum  at  Shakspeare's  house,  in  Stratford,  and  for 
such  other  purposes  as  my  said  trustees  in  their  discretion  shall 
think  fit  and  desirable  for  the  purpose  of  giving  effect  to 

*  402  my  wishes.     I  direct,  moreover,  that,  *  out  of  the  rents  of 

the  Langley  Priory  estate,  the  sum  of  30Z.  half-yearly, 
namely,  on  the  24th  day  of  June  and  on  the  24th  day  of  Decem- 
ber of  each  year  following  my  decease,  be  applied  to  the  wages  of 
a  keeper  or  guardian,  whose  duty  it  shall  be  to  reside  at  Stratford- 
on-Avon,  near  Shakspeare's  reputed  birthplace,  attend  the  visi- 
tants, and  offer  to  them  a  bound-up  volume,  with  pen  and  ink,  to 
inscribe,  on  certain  conditions,  such  lines,  in  verse  or  prose,  as 
the  fancy  of  each  visitant  may  induce  to  write ;  and  I  will  that 
this  half-yearly  payment  be  a  rent-charge  for  ever  upon  the  Lang- 
ley  Priory  domain,  —  consisting  of  the  mansion-house  and  660 
acres  or  thereabouts  of  land  adjoining." 
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The  testator  never  executed  any  deed  for  declaring,  nor  did  he 
in  anywise  declare,  the  trusts  of  the  residue  of  the  2500Z. 

He  died  on  the  9th  of  June,  1858,  and  the  executors  declined 
to  concur  with  the  plaintiffs  in  applying  the  legacy  of  2500Z.  in 
accordance  with  the  testator's  wishes,  without  the  direction  of 
the  Court ;  and  they  also  alleged  that  the  half-yearly  rent-charge 
of  30/.  was  not  well  charged  upon  the  Langley  Priory  domain. 

The  plaintiffs  thereupon  filed  the  bill  in  the  present  suit,  pray- 
ing that  the  trusts  of  the  legacy  of  2500Z.  might  be  ascertained 
and  declared  under  the  direction  of  the  Court ;  that,  if  necessary, 
a  scheme  for  the  application  thereof  might  be  settled,  and  the 
legacy  be  ordered  to  be  paid  and  applied  accordingly ;  and  that  it 
might  be  declared  that  the  half-yearly  rent-charge  of  30/.  was 
well  charged  on  the  Langley  Priory  estate,  and  that  the  same 
might  be  ordered  to  be  raised  and  applied  in  accordance  with  the 
will. 

*  On  the  8th  December,  1859,  the  cause  was  set  down  for    *  403 
hearing  before  Vice-Chancellor  Wood,  when  his  Honor  made 
the  decree  under  appeal. 

Mr.  Daniel  and  Mr.  Martindaie,  in  support  of  the  appeal.  —  The 
intention  of  these  bequests  was  merely  to  accomplish  the  private 
purposes  of  the  subscribers  represented  by  Shakspeare's  Birthplace 
Committee.  Those  subscribers  having  purchased  the  fee-simple  of 
a  particular  estate  with  particular  objects  in  view,  another  indi- 
vidual, approving  of  the  purchase  and  approving  of  the  objects,  by 
his  will  bequeaths  a  sum  of  money  and  a  rent-charge  to  be  applied 
for  the  lawful  purpose  of  the  improvement  of  the  purchased  estate. 
When  the  museum  was  completed,  the  trust  of  the  property  pur- 
chased by  the  committee  in  1848  was  exhausted,  and  the  property 
purchased  became  the  private  property  of  the  subscribers.  Brigg9 
V.  Penny,  (a) 

There  is  here  no  public  or  charitable  trust  expressed,  nor  can 
such  a  trust  be  inferred  from  any  thing  on  the  face  of  the  will,  or 
in  the  deed  of  1858,  to  which  the  will  refers.  The  private  char- 
acter of  the  gift  is  not  altered  by  the  subsequent  words, "'  for  such 
other  purposes  as  my  said  trustees  in  their  discretion  shall  think 
fit  and  desirable  for  the  purpose  of  giving  effect  to  my  wishes ; " 
for  these  wishes  must  be  read  as  referring  to  the  objects  previously 

(a)  3  Mac.  &  6.  646. 
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expressed,  and  as  limited  to  the  formation,  improvement,  and  en- 
largement of  a  museum.     Towrdey  v.  BedweU.  (a)     A  trust  for 
such  a  purpose  is  not  too  vague  or  uncertain  for  this  Court 

*  404    to  execute  by  *  means  of  a  scheme.     Came  v.  Lang^  (6) 

Tru9tee9  of  the  British  Museum  v.  White,  (<j)  The  gifts  in 
question  do  not  infringe  the  rule  against  perpetuities,  for  as  they 
are  made  to  private  individuals,  there  is  nothing  to  prevent  those 
individuals  with  the  concurrence  of  the  trustees  from  selling  the 
trust  property.  The  concurrence  of  the  Attorney-General  in  such 
a  sale  vrould  be  unnecessary. 

Mr.  Rolt^  Sir  Hugh  Cairns^  and  Mr.  H.  P.  RochCj  for  the  de- 
fendants. —  Assuming  the  gifts  to  be  for  private  individuals,  upon 
a  private  trust,  and  not  for  a  charity,  they  are  void  for  uncertainty. 
A  trust  for  the  formation  of  a  museum  is  not  sufficiently  definite 
for  the  Court  to  execute.  The  objects  of  the  museum  pointed  to 
in  the  will  are  not  expressly  confined  to  the  collection  and  preser- 
vation of  Shakspearian  relics,  but  the  words  of  gift  are  consistent 
with  a  range  over  every  department  of  art,  science,  or  literature. 
It  would  be  impossible  for  the  Court  to  say  when  there  would  be 
default  in  the  performance  of  the  trusts.  That  difficulty  might  be 
met,  perhaps,  in  the  case  of  a  charity,  by  a  scheme  cy-pris  :  but 
not  so  where  the  trust  is  a  private  one.  The  gifts,  moreover,  are 
not  simply  for  the  formation  of  a  museum,  but  for  that  and  such 
other  purpose  as  the  trustees  shall  think  desirable,  in  order  to 
give  effect  to  the  testator's  wishes.  The  words  "  other  purpose  " 
are  not  necessarily  to  be  confined  to  a  purpose  connected  with  the 
formation  of  a  museum,  but  may  apply  to  one  of  a  different  char- 
acter. The  gifts,  therefore,  are  void  for  uncertainty.  Mlis  v. 
Selby.  Qd) 

*  405        *  If  they  are  not  void  as  charitable  or  for  uncertainty, 

they  are  so  as  tending  to  create  a  perpetuity.  The  plain 
object  of  the  gift  is  not  merely  to  form  a  museum,  but  to  maintain 
it  throughout  all  time  for  the  admission  of  visitors.  This  is  shown 
by  the  terms  of  the  gift  of  the  rent-charge.  The  testator  cannot 
be  supposed  to  have  intended  a  gift  of  so  much  money  to  the 
owners  of  Shakspeare's  house,  as  would  be  sufficient  to  form  and 
maintain  a  museum,  whether  the  museum  was  formed  or  main- 

(a)  6  Yes.  194.  (c)  2  Sim.  &  Stu.  594. 

(6)  27  Law  J.,  N.  S.,  Ch.  689.  {d)  7  Sim.  352. 
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tained  or  not*  Lastly,  if  the  gift,  so  far  as  it  relates  to  the  for- 
mation of  a  mnsenm,  might  be  upheld  as  charitable,  still  the  gifts 
are  void,  as  the  discretion  given  to  the  trustees  extends  to  purposes 
of  an  indefinite  nature,  and  not  charitable. 

They  referred  to  WUliams  v.  KershatOy  (a)  Moriee  v.  The  Bishop 
of  Durham,  (J) 

Mr.  Daniel  J  in  reply,  cited  AUomey-O-eneral  v.  Stepney  ^  (c)  The 
University  of  London  v.  Yarrow.  (cZ) 

The  Lord  Chancellor.  —  We  must  all  feel  such  an  inclination 
in  favour  of  giving  efiect  to  the  bequest,  that  it  is  necessary  to  enter 
into  a  covenant  (as  a  Chief  Justice  once  said  about  entering  into 
a  covenant  about  peerages)  not  to  violate  the  rules  which  have 
governed  the  Courts  on  such  subjects.  All  must  be  delighted  at 
any  thing  that  can  be  done  to  do  honour  to  the  memory  of  such  a 
remarkable  man  as  Shakspeare ;  but  I  think  the  Court  below  came 
to  a  right  conclusion,  that  this  bequest  was  altogether  void. 

*  It  is  quite  clear  that  it  cannot  be  supported  as  a  char-  *  406 
itable  bequest.  Mr.  Daniel  did  quite  right  to  abandon  that. 
The  great  latitude,  then,  that  has  been  established  with  regard  to 
the  construction  of  charitable  bequests  cannot  apply,  and  this  is  a 
bequest  to  individuals,  and  still  upon  a  trust,  not  for  their  own 
private  benefit.  It  is  quite  clear  that  it  was  not  intended  that 
those  who  were  to  have  the  disbursement  of  the  2500Z.  could  apply 
any  portion  of  it  to  their  own  benefit.  It  was  a  trust,  and  I  think 
that  the  cestuis  que  trust  must  be  considered  to  be  the  subscribers 
to  the  fund  with  which  Shakspeare's  birthplace  was  purchased. 
Then  that  being  so,  it  seems  to  me  that  it  is  void  in  the  first  place 
for  uncertainty. 

I  think  we  might  get  over  the  all^;ed  uncertainty  as  to  the  erec- 
tion of  a  museum  at  Shakspeare's  house,  because,  applying  the 
common  understanding  to  that  phrase  *'  museum  "  we  could  per« 
fectly  well  direct  what  ought  to  have  been  done,  and  at  Shakspeare's 
house,  which  is  the  locality.  But  then  follows  what  seems  to  me 
to  be  fatal  to  the  bequests  as  to  private  individuals,  ^^  and  for  such 
other  purpose  as  my  said  trustees,  in  their  discretion,  shall  think 

(a)  6  CI.  &  Fin.  111.  n.  (c)   10  Ves.  22. 

(6)  10  Ves.  622.  (d)  1  De  G.  &  J.  72. 
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fit  and  desirable  for  the  purpose  of  giving  effect  to  my  wishes.'* 
Thi9  is  something  beyond  the  formation  of  a  museum,  and  it  is 
something  not  necessarily  ejusdem  generis,  when  this  is  not  to  be  con- 
sidered as  a  charity,  and  then  it  is  "  for  giving  eCFect  to  my  wishes." 
Now,  there  is  nothing  here  to  connect  any  written  document  with 
the  wishes  that  appear  expressed  on  the  face  of  the  will ;  and  we 
cannot  at  all  know  what  those  wishes  were,  without  violating  the 
rules  of  law  relating  to  the  admission  of  parol  evidence  to  add  to 
or  vary  the  effect  of  the  will.  I  think  that  the  bequest  is  clearly 
Void  for  uncertainty  as  to  this  portion  of  the  destination  of  the 
fund.i 

*  407       ♦  But  if  we  could  discover  or  really  guess  that  it  was  the 

real  intention  of  the  testator,  about  which,  as  a  private  indi- 
vidual, I  have  no  doubt,  that  there  should  be  a  structure  erected 
at  Stratford-upon-Avon,  in  the  house  where  the  immortal  Shak- 
speare  was  born,  or  near  it,  and  that  this  should  be  a  museum, 
then  it  is  quite  clear  that  it  was  the  intention  of  the  testator  it 
should  exist  in  scecvla  sceciUorum.  That  intention  is  even  ex- 
pressed on  the  face  of  the  will,  because,  when  you  come  to  look  at 
that  part  in  which  he  charges  the  estate  with  60Z.  a  year  for  a 
custodian,  it  is  quite  clear  that  was  to  be  perpetual ;  and  if  yon 
look  to  the  intention  of  the  testator,  to  be  gathered  from  the  will, 
then  his  intention  was  that  this  should  be  laid  out  upon  a  building 
that  was  to  stand  and  be  perpetual  in  memory  of  Shakspeare. 
That  is  a  perpetuity,  and  not  being  a  charity,  it  is  void.^ 

It  seems  to  me  unnecessary  to  enter  into  the  various  cases  that 
have  been  very  properly  brought  before  us.  For  these  short  rea- 
sons, I  am  of  opinion  that  the  appeal  must  be  dismissed. 

The  Lord  Justice  Knight  Bruce.  —  It  is  almost,  if  not  alto- 
gether, with  regret  that  I  have  found  myself  arriving  at  the  same 
conclusion. 

I  think  it  clear  of  doubt  that  the  legacy  was  not  given  benefi- 
cially to  any  person  or  persons  whomsoever,  but  that  it  was  a 
legacy  intended  by  the  testator  to  be  applied  by  those  to  whqm  it 
was  given  in  some  manner  otherwise  than  for  their  own  benefit ; 
that  is  to  say,  upon  some  trust  or  for  some  purpose  in  the  nature 
of  a  trust.     If  that  is  so,  it  must  follow  that,  unless  he  has  sufiS- 

>  See  Perry  Trusta,  §  713. 

*  See  Perry  Trusts,  §§  388,  384. 

[812] 


THOMSON   V.  SHAKBSPBAR.  *  407 

ciently  expressed  a  legal  purpose,  the  legacy  wholly  fails. 
On  *  looking  at  the  instrument  in  that  point  of  view,  the  *  408 
reader  is  struck  at  once  by  the  words  "  and  for  such  other 
purpose  as  my  said  trustees  in  their  discretion  shall  think  fit  and 
desirable  for  the  purpose  of  giving  effect  to  my  wishes."  If  that 
member  of  the  sentence  cannot  be  connected  with  the  formation  of 
a  museum,  the  whole  of  necessity  fails  for  tmcertainty,  and  I  am 
not  sure  that  it  can  be  connected  with  the  formation  of  a  museum. 
I  am  not  sure,  therefore,  that  the  whole  does  not  fail  for  uncer- 
tainty. 

But  let  it  be  assumed  that,  on  the  true  construction  of  the  irreg- 
ular and  inaccurate  manner  in  which  this  great  Oriental  scholar 
(for  such  I  believe  the  testator  was)  has  expressed  himself  in 
writing,  let  it  be  assumed,  as  very  possibly  it  may  be  quite  right 
to  assume  (to  assume  I  mean  effectually),  that  the  words  which  I 
have  mentioned,  namely  the  words,  "  and  for  such  other  purpose 
as  my  said  trustees  in  their  discretion  shall  think  fit  and  desirable 
for  the  purpose  of  giving  effect  to  my  wishes,"  are  to  be  connected 
with  the  object  of  forming  a  museum  ;  and  to  be  restricted  to  such 
objects  as  are  intimately  and  closely  connected  with  the  museum ; 
still  in  that  point  of  view,  the  object  is  a  museum.     A  museum, 
where  ?    At    Shakspeare's  house.     But  it  is,  as    I  understand, 
proved,  if  not  admitted,  that  the  property  called  "  Shakspeare's 
house  "  is  not  devoted  to  what  we  call  purposes  of  mortmain ; 
that  it  belongs    absolutely  to    certain    persons,  and    that  the 
application  of  it  for  any  particular  purpose  cannot  be  compelled. 
Then  the  question  would  arise,  or  might  arise,  whether  the  case, 
nevertheless,  falls  within  those  cases  where  a  gift  for  a  charitable 
or  public  purpose  will  be  supported  by  the  Court  (to  use  our  own 
technical  language)  cy-prisj  where  the  particular  mode  to  which 
the  testator  has  pointed  cannot  be  used,  cannot  be  adopted, 
cannot  be  applied.    There  are  cases  of  that  *  description,   ♦  409 
of  which  the  case  of  the  Attorney- General  v.  Stepney  (a) 
is  a  striking  instance,  a  case  I  have  no  doubt  rightly  decided  ;  and 
therefore,  perhaps,  if  the  object  of  a  museum  could  be  dissociated 
from  Shakspeare's  house,  it  might  be  possible  to  support  the  gift. 
But  I  am  of  opinion  that  this  case  falls  rather  within  the  principle 
of  the  Attorney- General   v.   Whitchurch  (6),  and  other  cases  of 
that  descinption,  where  a  particular  place  is  of  the  essence  of  the 
(a)  10  Ves.  22.  (6)  8  Ves.  141. 
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establishment,  and  where  you  cannot  impute  to  the  giver  an  inten- 
tion independent  of  place.  That  is  my  opinion  upon  this  testator's 
will,  and  under  the  impossibility,  which  as  I  think  exists,  of 
imputing  to  him  any  intention  independent  of  place,  you  find  that 
the  place  which  he  has  selected  is  one  not  devoted  to  charity, 
not  devoted  to  any  public  purpose,  and  the  appropriation  of  which 
to  any  such  object  as  he  has  pointed  out  cannot  be  secured. 

For  these  reasons  I  think  that  the  legacy  wholly  fails,  and  agree 
that  the  bill  was  (I  am  almost  sorry  to  say  so)  properly  dismissed. 

The  Lord  Justice  Turner. — I  entirely  agree,  and  so  precisely 
for  the  same  reasons  that  have  been  assigned,  that  it  is  quite 
unnecessary  for  me  to  express  them. 


*104  ♦WYLIB  V.  WYLIE.1 

WYLIE  V.  ENOHIN. 

I860.    February  15,  17.    Before  the  Lords  Justices. 

A  British  subject  domiciled  in  Russia  made  a  will  in  the  Russian  language  and 
in  Russian  form,  commencing  with  the  statement  that  he  thereby  disposed  of 
all  his  property.  He  then  directed  a  sale  of  his  landed  estates  in  Russia, 
which  he  specified,  and  proceeded  to  make  a  disposition  of  "  the  money  pro- 
ceeds of  all  the  above,  as  also  the  whole  of  my  capital  which  shall  remain  with 
me  after  my  death  in  ready  money,  and  in  bank  billets,  belonging  to  me.*^ 
He  then  closed  his  will  with  the  statement  that  as  all  his  property  was  entirely 
his  own,  and  acquired  by  himself,  nobody  had  a  right  to  interfere  with  or 
contest  his  dispositions  or  those  of  his  executors.  It  was  proved  that  **  bank 
billets  '^  were  a  particular  kind  of  Russian  negotiable  securities.  At  the  time 
of  the  testator^s  death,  he  had,  beside  his  Russian  property,  a  large  sum  in 
the  English  funds.  Hdd^  that  the  words  "in  ready  money  and  in  bank 
billets  ^*  were  not  merely  words  of  defective  enumeration,  but  a  description 
comprising  the  whole  subject  of  the  gift ;  that  the  description  of  the  gift  being 
clear  and  unambiguous,  the  first  and  last  clauses  of  the  will  were  not  sufficient 
to  extend  the  meaning  of  that  description,  and  that  the  testator^s  prc^erty  in 
the  English  funds  was  undisposed  of.' 


»  S.  C.  affirmed,  10  H.  L.  Cas.  1. 

*  See  Slingsby  v,  Grainger,  7  H.  L.  Cas.  278;  West  ».  Lawday.  11  H.  L. 
Cas.  379,  3S0;  1  Jarman  Wills  (3d  Eng.  ed.),  493,  715;  et  seq,,  728,  724,  and 
note  (m). 
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This  was  an  appeal  by  the  defendants  Enohin  and  others  from  a 
decree  of  Vice-Chancellor  Wood,  declaring  that  Sir  James  Wylie, 
the  testator  in  the  cause,  had  died  intestate  as  to  all  his  property 
in  the  public  funds  of  Great  Britain. 

The  testator  was  a  native  of  Scotland,  but  was  domiciled  in 
Bussia  at  his  decease.  He  possessed  a  large  property  in  Bussia, 
and  a  sum  of  above  60,000Z.  consols.  He  died  in  1854,  having  made 
a  will  valid  according  to  Bussian  law,  and  written  in  the  Bussian 
language.  The  material  parts  of  this  instrument  as  appearing  in 
the  translation,  of  which  probata  was  granted,  were  as  follows  :  — 

"  I,  the  undersigned  actual  privy  councillor  James  Wylie,  being 
of  sane  mind  and  clear  memory,  make  this  will,  by  which,  in  case 
of  my  death,  I  dispose  of  all  my  movable  and  immovable  property 
honestly  acquired  by  myself,  in  the  following  manner :  My  two 
stone  buildings  situate  First  Admiralty  Section,  Fourth  Quarter, 
with  all  the  household  establishments  and  different  articles 
*  belonging  to  them,  with  the  exception  of  such  articles  to  *  411 
which  I  shall  give  a  separate  destination,  also  my  property 
or  estate  situate  in  the  province  of  St.  Petersburgh,  in  the  districts 
of  New  Ladoga  and  Schlusselburg,  in  different  villages,  with  the 
peasants  (excepting  only  those  of  my  serfs,  who  for  their  faithful 
and  zealous  services  to  my  person  shall  be  set  free),  and  all  my 
woodlands,  with  farms  and  country  houses,  and  in  general  with  all 
the  economical  establishments  therein,  I  destine  to  be  sold.  The 
money  proceeds  of  all  the  above,  as  also  the  whole  of  my  capital 
which  shall  remain  with  me  after  my  death  in  ready  money  and 
in  bank  billets  belonging  to  me,  shall  be  divided  into  ten  equal 
parts  :  two  of  these  I  destine  to  be  employed  in  arranging  a  decent 
'funeral  and  erecting  a  monument  to  me,  and  also  in  acts  of  charity 
in  my  commemoration,  at  the  discretion  of  the  executors.  Of  the 
remaining  eight  parts,  I  intend  making  afterwards  a  detailed  dis- 
posal, but  should  I  from  any  cause  whatsoever  not  dispose,"  &c. ; 
the  testator  here  expressed  his  wish,  in  that  event,  to  lay  the  same 
at  the  feet  of  his  Imperial  Majesty,  "  to  be  employed  for  some 
establishment  of  public  or  charitable  benefit  which  might  bear  his 
name."  Then,  after  bequeathing  to  the  Medico-Chirurgical  Acad- 
emy a  silver  vase,  which  had  been  presented  to  him  as  a  testimo- 
nial, he  proceeded  :  ^'  As  executors  of  this  my  testament  and  my 
will,  which  shall  hereafter  follow  as  a  supplement  to  this  testa- 
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ment,  I  name  the  actual  councillors  of  State,  Iwan  Wassil-yewiteh 
Enohin  and  Wassily  Sergeywitch  Saharoff,  and  the  titular  council- 
lor, Alexander  Petrowitch  Ewfanoff.  .  .  .  Therefore  any  other 
disposal  made  preyious  to  this  one  concerning  my  movable  and 
immovable  property,  by  whatever  papers  and  acts  such  might  be 
found,  or  by  whomsoever  produced,  shall  be  considered  as  of  no 
effect,  null  and  void,  and  as  of  no  power,  and  that  such  papers 
and  acts  shall  not  be  accepted  from  anybody,  and  that  no 

*  412   disposal  or  proceeding  *  shall    be  effected   according  to 

them ;  and  as  all  my  movable  and  immovable  property  is 
mine  own,  and  honestly  acquired  by  myself,  so  nobody  has  a  right 
to  interfere  with  my  dispositions  and  contest  the  same,  under  any 
pretence  whatever ;  and,  likewise,  no  one  has  a  right  to  interfere 
with  or  contest  the  dispositions  of  my  executors." 

Shortly  after  the  testator's  decease,  his  brother  Walter  Wylie, 
obtained  letters  of  administration  to  his  estate  in  England,  sup- 
posing him  to  have  died  intestate,  and  the  first  above-mentioned  suit 
was  instituted  by  one  of  the  next  of  kin,  to  have  his  estate  admin- 
istered by  the  Court.  A  decree  was  made  in  this  suit  by  Vice- 
Ghancellor  Wood,  in  June,  1855,  directing,  among  other  things, 
an  inquiry  as  to  the  testator's  domicile,  and  whether  he  had  made 
any  testamentary  disposition  according  to  the  law  of  the  country 
of  his  domicile.  The  existence  of  the  Russian  will  having  been 
found,  the  Vice-Chancellor  directed  notice  of  the  proceedings  to 
be  given  to  the  Russian  executors,  who  took  proceedings,  the 
result  of  which  was,  that  the  grant  of  administration  to  Walter 
Wylie  was  revoked  and  probate  granted  to  them.  The  plaintiff  in 
the  first  suit  then  filed  his  bill  in  the  second  suit  to  establish  that 
the  testator  had  made  no  disposition  of  his  English  property: 
The  Yice-Chancellor  made  a  decree  containing  a  declaration  to 
the  effect  stated  above.    The  Russian  executors  appealed. 

It  was  proved  that  the  words  translated  "  bank  billets  "  were 
words  exclusively  applicable  to  a  species  of  securities  well  known 
in  Russia,  being  obligations  by  certain  Russian  banks  to  repay 
certain  sums  of  money  with  interest,  which  securities  were  negoti- 
able by  indorsement,  and  that  the  word  translated  '^  capital" 

*  413   had  *  the  same  meaning  as  the  English  word  used  in  its 

widest  sense.    It  was  ascertained,  in  answer  to  questions 
from  the  Court,  that  the  expression,  ^'  in  ready  money  and  in 
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bank  billets,"  was  an  accurate  rendering  of  the  ori^nal ;  for  that, 
although  the  second  "  in  "  was  not  found  there,  the  two  substan- 
tiyes  were  in  the  same  case,  and  governed  by  the  preposition.  It 
was  also  proved  that  there  was  no  rule  of  Russian  law  entitling  an 
executor  to  take  the  undisposed-of  residue  beneficially. 

Mr.  W.  M.  JameB  and  Mr.  T,  H.  Hail^  for  the  plaintiff,  in 
support  of  the  decree,  -r-  There  are  no  words  in  this  will  that  can, 
upon  any  fair  construction,  pass  the  English  funded  property. 
The  expressions  at  the  beginning  and  end  of  the  will  referring  to 
a  complete  disposition  of  the  testator's  property  would  be  suf- 
ficient to  determine  the  Court  to  give  the  more  extended  meaning 
to  words  of  doubtful  import,  but  cannot  alter  the  meaning  of 
plain  words.  In  Sir  Brook  Brydges*  Oase^  (a)  on  which  the 
appellants  relied  below,  there  was  a  videlicet^  followed  by  an 
imperfect  enumeration  of  particulars,  and  it  was  decided  only 
that  this  imperfect  enumeration  was  a/a/^a  description  and  did 
not  restrict  the  preceding  words,  which  were  wide  enough  to  pass 
every  thing.  Cambridge  v.  B^u%  (li)  is  similar,  the  decision  being 
merely  that  certain  words  did  not  restrict  what  went  before. 
Fisher  v.  Hepburn  (<?)  went  on  the  same  principle.  In  the  present 
case,  there  are  no  words  of  gift  wide  enough  to  pass  all  the  per- 
sonal estate  :  there  is  no  gift  of  any  thing  but  ready  money 
and  bank  billets ;  and  even  if  there  had  *  been,  these  words  *  414 
might  have  operated  by  way  of  restriction.  Boe  v.  Ver- 
non, (d) 

Mr.  Bolt  and  Mr.  Brooksbank^  for  another  of  the  next  of 
kin.  —  The  executors  lay  great  stress  on  the  testator's  expression 
of  his  intention  to  dispose  of  every  thing ;  but  the  force  of  this 
ai'gument  is  taken  away  by  the  expression  of  an  intention  to  make 
a  further  testamentary  disposition,  so  that  there  is  no  strong  infer- 
ence that  he  meant  to  dispose  of  every  thing  by  this  instrument. 
"  Capital,"  no  doubt,  is  a  generic  term,  which,  if  it  had  stood 
alone,  would  have  passed  the  property  in  question ;  but  it  is 
restricted  in  two  ways :  first,  by  the  words,  "  which  shall  remain 
with  me,"  words  more  naturally  applying  to  ready  money  and 
securities  in  his  own  possession  than  to  mere  choses  in  action  like 

(a)  Vin.  Ab.  Devise,  O.  b.  13.  (c)   14  Beav.  626. 

(6)  8  Yes.  12.  (d)  5  East,  61. 
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stock ;  secondly,  by  the  use  of  the  words  ^^  in  ready  money  and 
in  bank  billets."  These  words  do  not  occur  in  the  form  of  a 
defective  enumeration,  it  is  only  property  of  that  description  that 
is  given.  The  testator  directs  a  sale  of  his  houses,  but  does  not 
direct  a  conversion  of  the  property  comprised  in  his  gift,  thus 
showing  that  he  himself  understood  it  as  consisting  of  ready 
money,  or  property  equivalent  to  ready  money,  and  not  to  property 
which  would  naturally  be  the  subject  of  sale. 

Mr.  Danidj  Mr.  Martineau^  and  Mr.  BobertSj  for  others  of  the 
next  of  kin. 

Sir  E.  M.   Cairns  and  Mr.  Karslake^  for  the  appellants.— 
The  will  may  be  looked  at  as  consisting  of  three  parts, 

*  415   —  *  the  introductory  words,  the  close,  and  the  disposition, 

the  effect  of  which  is  now  in  question.  If  the  terms  of 
this  disposition  are  clear,  there  is  no  occasion  to  look  further,  but 
unless  they  clearly  admit  of  no  more  extended  constmction  than 
the  respondents  contend  for,  they  may  be  construed  by  aid  of  the 
introductory  and  closing  parts.  In  the  beginning  of  the  will,  the 
testator  declares  his  intention  to  dispose  of  his  whole  property 
"  in  the  following  manner."  This  leads  us  to  expect  in  the  will 
a  disposition  of  the  whole.  Then  by  the  final  clause  he  declares 
that  no  one  has  a  right  to  contest  the  dispositions  of  his  executors, 
which  words  stand  in  immediate  connection  with  words  clearly 
relating  to  his  whole  property,  so  that  the  final  clause,  in  fact, 
comes  to  the  same  thing  as  a  declaration  that  by  this  will  he  has 
disposed  of  all  his  property.  He  did  not  intend  to  leave  any 
thing  to  his  relatives ;  and  with  a  view  to  this  he  states  the  cir- 
cumstances which  as  he  considered  gave  him  a  moral  right  to 
dispose  of  his  property  without  regard  to  them.  The  argument 
that  he  intended  a  further  disposition  is  of  no  weight :  he  only 
intended  to  make  it  as  to  the  eight  shares,  of  which  he  makes  by 
his  will  only  a  provisional  disposition.  The  intention  to  make  a 
complete  testamentary  disposition  is  plainly  expressed,  and  unless 
the  operative  words  used  are  clearly  and  plainly  insufficient,  they 
must  be  construed  sufficient  by  the  help  of  such  a  context  as  this. 
The  closing  part  of  the  will  amounts  to  a  gift  by  means  of  recital. 
Jordan  v.  Forteamej  (a)  Bibin  v.  Walker,  (b)    The  words  of  gift 

(a)  10  Beav.  259.  (6)  Ambl.  661 ;  1  Jarman  Wills,  441. 
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are  not  clearly  and  plainly  restricted  to  the  limits  contended  for 
by  the  respondents.  If  the  testator  had  intended  to  give  nothing 
but  ready  money  and  bank  billets,  he  would  have  said,  "  such  of 
my  capital  as  is  in,"  Ac,  or  "  so  much  of  my  capital  as  is 
in,"  4c.,  or  have  given  *  the  ready  money  and  bank  billets,  *  416 
without  any  mention  of  capital,  which  on  the  respondents' 
construction  is  quite  surplusage.  The  fair  construction  is  that 
ready  money  and  bank  billets  are  words  of  enumeration  only,  and 
so  not  restrictive.  Sir  Brook  Brydges^  CaBey(a)  Cambridge  v. 
Rousy  (6)  Chalmers  v.  Storril,  (c)  Whateley  v.  Spooner^  (d)  Eng- 
land V.  Doumesy  (e)  Faasmore  v.  Huggins.  (gr)  In  Waite  v. 
CoombeSj(^h}  Vice- Chancellor  Park£b  held  that  a  context  much 
less  strong  than  this  would  have  passed  stock  if  there  had  not 
been  words  of  gift  which  in  themselves  were  sufficient  to  pass  it. 
On  the  above  grounds,  we  say  that  even  if  the  dispositive  clause  is 
ambiguous,  the  funded  property  must  be  held  to  pass  ;  but  we  say 
it  is  not  ambiguous,  for  that  the  words  ^'  the  whole  of  my  capital" 
are  repugnant  to  words  confining  the  gift  to  ready  money  and 
bank  billets.  The  Vice-Chancellor  met  the  difficulty  arising  from 
the  commencement  and  close  of  the  will  by  referring  to  the 
intention  to  make  a  future  disposition.  But  it  is  evident  that  the 
testator  did  not  contemplate  a  future  disposition  of  property  not 
already  included  in  his  will.  Then  the  Vice-Chancellor  thought 
the  words  of  enumeration  restrictive,  which  we  submit  is  opposed 
to  the  authorities. 

[The  Lord  Jdsticb  Knight  Bbuce.  —  Do  cases  in  which  the 
generic  term  precedes  the  specific  terms,  and  those  in  which  it 
follows  the  specific  terms,  stand  on  the  same  footing  ?] 

Then  his  Honor  disposes  of  the  last  clause  by  saying  that  it 
cannot  amount  to  more  than  a  declaration  that  the  next  of  kin 
shall  not  take,  which  of  course  would  be  inoperative  unless 
the  property  were  given  to  some  one  else ;  but  *  that  does  *  417 
not  take  away  the  effect  which  such  words,  even  if  they  do 
not  amount  to  a  gift  by  recital,  have  in  explaining  the  disposition 
in  the  middle  of  the  will.    In  Boe  v.   Vernon^  which  is  referred 

(a)  Vin.  Ab.  Devise,  O.  b.  18.  (e)  2  Beav.  622. 

lb)  8  Vea.  12.  (g)  21  Beav.  103. 

(c)  2  Yea.  &  Bea.  222.  (A)  5  De  G.  &  Sm.  676. 

(d)  8  K.  &  J.  642. 
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to  against  us,  the  restrictive  words  formed  an  integral  part  of 
the  description  of  what  was  given. 

Mr.  W.  M.  JafneSy  in  reply.  —  The  appellants  seek  needlessly  to 
introduce  words  into  the  will  in  order  that  what  is  a  limitatio  vera 
may  become  a  demonstratio  falsa.  They  would  read  the  clause 
thus :  "  The  whole  of  my  capital,  which  I  say  will  be  found  in 
ready  money  and  bank  billets,"  the  latter  part  being  both  superflu- 
ous and  erroneous,  whereas  on  our  construction  the  words  actually 
used  are  useful  and  correct. 

The  Lord  Justice  Knight  Bruce.  —  The  single  question  for 
decision  upon  the  present  occasion  is,  whether  the  testator,  by  his 
will,  has  disposed  of  the  beneficial  interest  in  a  sum  of  60,000i. 
3Z.  per  cent  consolidated  bank  annuities,  which  stood  in  his  name 
in  this  country,  forming  part,  and  more  probably  an  inconsiderable 
than  a  considerable  part,  of  his  entire  means.  He  was  a  British 
gentleman  belonging  to  the  medical  profession,  who  had  acquired 
a  Russian  domicile.  His  will  was  made  in  Russia,  in  the  Russian 
language,  and  must,  of  course,  be  construed  with  reference  to  the 
Russian  law.^  The  will  has  been  proved  in  this  country  by  reason, 
and,  it  is  probable,  solely 'by  reason,  of  the  British  stock  that  I 
have  mentioned  ;  and  it  has  been  so  proved  in  the  form  of  a  trans- 
lation, the  correctness  of  which  is  not  attempted  to  be,  if  it  could 
be,  impeached.      At  first  a   possible   difficulty  presented   itself 

to  my  mind  upon  the  Russian  law,  the  state  of  which  W9 
*418    are  not  *  acquainted  with,  unless  by  means  of  the  evidence 

to  which  I  am  about  to  refer.  That  difficulty,  however,  has 
been  removed  by  the  circumstance  that  there  is  on  each  side  the 
evidence  of  Russian  lawyers ;  and  the  whole  of  that  testimony  leads 
to  the  conclusion  that  the  construction  of  this  will,  as  respects  the 
bequest  in  question,  ought  to  be  the  same  according  to  Russian 
law  as  it  would  be  by  the  English  law.  The  words  to  be  con- 
strued, as  translated,  are  these :  ^'  the  money  proceeds  of  all  the 
above  "  (''  the   above "   includes  property  strictly  Russian,  and 

^  8ee  Harrison  v,  Nixon,  9  Peters,  iSS,  504 ;  Bowditch  v.  Soltyk,  99  Mass' 
138 ;  Talbot  v,  Seeman.  1  Cranch,  38 ;  Di  Sora  v.  Phillips,  10  H.  L.  Cas.  624 ; 
Knapp  0.  Abell,  10  Allen,  485 ;  Yates  v.  Thompson,  3  CI.  &  Fin.  (Am.  ed.) 
545;  IJarman  Wills  (dd  Eng.  ed.),  2  et  seq.,  (4th  Am.  ed.)  3,  [2],  el  seq,; 
Story  Confl.  Laws,  §§  465,  479,  et  eeq. ;  2  Greenl.  £v.  §  671  et  seq. 
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refers  to  property  alone  strictly  Russian)  '^  as.  also  the  whole  of 
my  capital  which  shall  remain  with  me  after  my  death  in  ready 
money  and  in  bank  billets  belonging  to  me,  shall  be  divided  into 
ten  equal  parts."  Then  he  goes  on  to  dispose  of  those  ten  parts. 
It  is  first  said  that  by  these  words  alone  tlie  beneficial  interest  in 
the  consolidated  British  stock  passes.  I  certainly  am  not  of  that 
opinion.  How  it  might  be  if  the  word  "  in  "  had  been  omitted  it  is 
unnecessary  to  say,  for  the  word  is  there  ;  it  is  not  "  as  also  the 
whole  of  my  capital  which  shall  remain  with  me  after  my  death, 
ready  money  and  bank  billets,"  in  that  case  a  question  might  have 
arisen ;  but  it  is  "  the  whole  of  my  capital  which  shall  remain  with 
me  after  my  death,  in  ready  money  and  in  bank  billets."  The 
second  'Mn,"  which  is  said  not  to  be  in  the  original,  seems  of 
no  consequence.  Whether  it  be  considered  as  present  or  absent, 
the  reading  of  the  will  must  I  conceive  be  the  same  ;  for  the  first 
"  in  "  is  unquestionably  in  the  original,  and  unquestionably  trans- 
lated with  correctness.  What  he  gives,  therefore,  by  these  words 
is,  his  capital  in  ready  money  and  bank  billets.  It  is  impossible, 
I  think,  to  read  that  passage  as  applying  to  the  English  stock. 

It  is  said,  however,  that  the  words  are  ambiguous,  and 
that  there  is  to  be  collected  from  other  parts  of  the  will  *  an    *  419 
intention  to  dispose  of  the  whole  of  his  property,  and  there- 
fore that  construction  ought,  in  construing  the  ambiguous  words, 
to  prevail.    The  words*  upon   which  reliance  is  placed  in  that 
respect  are  words  at  the  beginning  of  the  will,  where  the  testator 
says :  "  By  which  in  case  of  my  death,  I  dispose  of  all  my  mov- 
able and  immovable  property  honestly  acquired  by  myself  in  the 
following  manner."     That  certainly  may  be  at  least  fairly  argued 
to  exhibit  a  purpose  in  his  mind  at  the  commencement  of  his  testa- 
mentary disposition  to  proceed  to  dispose  of  all  his  property.     It 
is,  however,  a  common  circumstance  for  a  testator  to  commence 
his  will  in  language  indicating  an  intention  to  dispose  of  all  that 
he  has,  and  to  proceed  to  make  a  partial  disposition  only.    The 
appellants,  however,  are  fairly  entitled  to  call  those  words  in  aid> 
of  their  argument ;  and  I  assume  that  they  do  indicate  an  inten- 
tion to  proceed  to  a  disposition  of  the  whole ;  but  the  intention  of 
course  is  not  enough,  the  purpose  must  be  carried  into  efiect ;  audi 
the  words  which  I  read  at  the  outset  are,  in  my  view,  not  ambig- 
uous, and  can,  in  my  judgment,  be  read  only  in  one  way,  namely, 
as  applying  merely  to  a  part  of  the  property.    There  is  language^ 
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however,  in  subsequent  parts  of  the  will,  less  strong  certainly 
than  that  at  the  outset,  but  still  fairly  susceptible  of  argument  in 
the  same  direction.  When  he  appoints  his  executors,  he  says: 
"  With  the  condition  that  my  property  shall  remain  until  its  final 
sale  under  the  administration  of  the  titular  councillor,"  naming 
him,  "  to  whom  I  grant  full  power  to  set  free  those  of  my  peasants 
who  are  now  and  who  shall  remain  faithfully  and  zealously  in  my 
service  at  the  time  of  my  death."  And  further  on  he  says: 
"  Therefore  any  other  disposal  made  previous  to  this  one  concern- 
ing my  movable  and  immovable  property,  by  whatever  papers 
and  acts  such  might  be  found,  or  by  whomsoever  produced, 

•  420    shall  be  considered  as  of  no  effect,  null  and  void,  and  as  *  of 

no  power,  and  that  such  papers  and  acts  shall  not  be  accepted 
from  anybody,  and  that  no  disposal  or  proceeding  shall  be  effected 
according  to  them ;  and  as  all  my  movable  and  immovable  prop- 
erty is  mine  own  and  honestly  acquired  by  myself,  so  nobody  has 
a  right  to  interfere  with  my  dispositions,  and  contest  the  same 
under  any  pretence  whatever,  and  likewise  no  one  has  a  right 
to  interfere  with  or  contest  the  dispositions  and  proceedings  of 
my  executors."  These  words  are  also  fairly  enough  brought  into 
the  argument  as  assisting  the  contention  that  the  testator  meant 
to  dispose  of  the  whole.  They  perhaps  add  to  the  probability 
created  by  the  passage  at  the  outset  of  the  will  which  I  mentioned ; 
but  I  think  that  they  do  not  proceed  beyond  a  ground  for  conject- 
ure, and  are  certainly  not  strong  enough  to  control  what  I  consider 
the  plain  and  unambiguous  expressions  by  which  the  testator  has 
explained  what  he  means  by  the  word  "  capital,"  explained  only 
by  limiting.  My  opinion,  therefore,  is,  that  there  is  not  in  this 
will  sufficient  to  justify  the  Court  in  coming  to  the  conclusion 
that  any  beneficial  interest  in  the  3/.  per  cent  consolidated  annu- 
ities in  this  country  was  affected  by  it.  I  agree  with  the  Vice- 
Chancellor. 

The  Lord  Justice  Turner.  —  The  amount  of  the  property 
depending  upon  the  result  of  this  litigation  has  led  to  a  very  long, 
and  certainly  a  most  ingenious  and  able  argument ;  but  I  confess 
that  from  the  first  opening  of  the  case  I  have  thought  the  question 
free  from  all  reasonable  doubt.  If  an  intention  to  give  property 
by  will  could  amount  to  a  gift  of  the  property,  no  doubt  the  appel- 
lants might  succeed  in  their  contention,  because  it  cannot  be 
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denied  that  this  will  indicates  at  the  commencement  of  it  an  inten- 
tion on  the  part  of  the  testator  to  dispose  of  the  whole  of 
his  property.     *  But  intention  alone  is   not  sufficient  to    *  421 
amount  to  a  disposition  of  property ;  words  must  be  found 
to  carry  the  intention  into  effect. 

Now  it  has  hardly  been  contended,  although  I  believe  it  was 
advanced  slightly^in  argument,  that  there  are  any  words  in  this 
will,  which,  per  se^  would  effectuate  the  purpose  which  is  said  on 
the  part  of  the  appellants  to  have  been  intended,  to  pass  60,000/. 
or  70,000?.  3?.  per  cent  consolidated  annuities,  of  which  the  testa- 
tor was  possessed  at  the  time  of  his  death.  The  contention,  so  far 
as  it  is  advanced,  I  must  say  is  utterly  hopeless.  To  say  that  the 
words  "  my  capital  in  ready  money,  or  the  capital  which  shall 
remain  with  me  after  my  death  in  ready  money  and  in  bank  billets 
belonging  to  me,"  will  pass  consolidated  bank  annuities,  would  be 
to  make  a  will  for  the  testator,  and  not  to  expound  the  will  which 
the  testator  has  made.  Upon  that  argument,  therefore,  I  think 
no  reliance  can  be  placed. 

The  real  argument  that  has  been  pressed  on  the  part  of  the 
appellants  is  this :  It  is  said  that  the  testator,  at  the  commence- 
ment of  this  will,  has  indicated  an  intention  to  dispose  of  the 
whole  of  his  movable  and  immovable  property,. and  that  at  the  ter- 
mination of  his  will  he  has  made  a  statement  that  he  has  disposed 
of  the  whole  of  that  movable  and  immovable  property,  and  that 
this  commencement  and  this  termination  of  the  will  put  a  con- 
struction upon  the  intermediate  part  of  it,  in  which  the  language 
is  said  in  argument  to  be  ambiguous.  The  argument  thus  put 
involves  two  points :  first,  that  the  ultimate  clause  in  the  will  does 
state  that  the  testator  has  made  a  disposition  of  the  whole  of  his 
movable  and  immovable  property ;  and,  secondly,  that  the  words  of 
the  intermediate  disposition  are  ambiguous,  and  are  open  to  the 
extended  construction  for  which  the  api^ellants  contend. 
*  I  differ  from  the  appellants  on  both  these  points.  I  think  *  422 
that  the  latter  clause  of  this  will  does  not  state  or  contain 
finy  statement  that  the  testator  has  made  a  disposition  of  the  whole 
of  his  property.  It  amounts,  as  I  read  it,  to  no  more  than  this,  a 
declaration  that  nobody  is  entitled  to  interfere  with  the  disposi- 
tions which  he,  the  testator,  has  made  by  his  will ;  but  it  does  not 
at  all  amount  to  a  statement  that  these  dispositions  embrace  the 
vhole  of  the  testator's  property.    I  pass  by  the  observation  with 
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reference  to  the  words  "  my  property,"  which  my  learned  brother 
referred  to,  in  the  clause  immediately  preceding  that  upon  which 
I  am  about  to  comment,  because  it  was  stated  in  the  course  of  the 
argument  that  that  was  understood  to  apply  to  the  immovable  prop- 
erty only,  and  that  it  appeared  upon  the  construction  of  it  to  have 
been  plainly  so  intended.  The  clause  on  which  reliance  is  placed  is 
this,  '^  therefore  any  other  disposal  made  previous  to  this  one  con- 
cerning my  movable  and  immovable  property  "  (apparently  show- 
ing that  the  testator  had  made  before  some  disposition  of  some 
portion  of  his  property),  '^  by  whatever  papers  and  acts  such 
might  be  found,  or  by  whomsoever  produced,  shall  be  considered 
as  of  no  effect,  null  and  void,  and  as  of  no  power,  and  that  such 
papers  and  acts  shall  not  be  accepted  from  anybody,  and  that  no 
disposal  or  proceeding  shall  be  effected  according  to  them ;  and  as 
all  my  movable  and  immovable  property  is  mine  own  and  honestly 
acquired  by  myself,  so  nobody  has  a  right  to  interfere  with  my 
dispositions  and  contest  the  same  under  any  pretence  whatever, 
and  likewise  no  one  has  a  right  to  interfere  with  or  contest  the 
dispositions  and  proceedings  of  my  executors."  It  is  quite  clear 
to  my  mind  that  this  is  not  a  statement  that  he  has  disposed  of 
the  whole  of  his  property :  it  is  a  statement  merely  that  nobody  has 
a  right  to  interfere  with  those  dispositions  he  has  made,  and 

*  423    cannot  operate  to  extend  the  disposition  which  *  had  been 

previously  made.  It  was  said  in  argument  that  the  recital 
of  having  given  the  property  would  of  itself  amount  to  a  gift ;  and 
no  doubt,  in  several  cases,  it  may  ;  ^  but  here  there  is  no  recital  of 
his  having  given  the  property  —  there  is  no  statement  in  this 
clause  of  any  gift  which  had  been  previously  made,  except  the  gen- 
eral statement  that  the  testator  has  made  dispositions;  and  it 
would  be  of  dangerous  consequence  to  hold  tliat  the  whole  of  a 
man's  property  is  to  be  taken  to  be  given  in  a  particular  way, 
because  he  says  in  the  latter  part  of  his  will  tliat  he  has  previously 
disposed  of  portions  of  it.  I  think,  therefore,  the  argument  de- 
rived from  the  last  clause  of  the  will  fails. 

Then,  a&  to  the  intermediate  clause,  I  think  the  appellants'  argu- 
ment goes  far  beyond  what  the  words  of  the  will  would  at  all 
warrant.  It  is  said  that  that  clause  is  ambiguous.  I  have  always 
understood  that  the  words  of  a  will  are  to  be  taken  in  their  ordi- 

>  See  per  Wioram  V.  C,  in  Adams  v.  Adams,  1  Hare,  540;  1  Jarman  Wills 
(SdEng.  ed.),  490-493. 
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nary  sense  and  according  to  their  ordinary  construction  and  mean- 
ing, unless  a  very  strong  context  be  found  to  alter  the  ordinary  • 
construction  and  meaning.  Now  here  the  gift  is  merely  a  gift  of 
all  "  the  capital  which  shall  remain  with  me  at  my  death  in  ready 
money  and  bank  billets."  These  words  can  carry  only  that  which 
does  remain  in  ready  money  and  in  bank  billets,  unless  you  can 
find  a  clear  context  in  other  parts  of  the  will  showing  the  inten- 
tion to  put  a  different  meaning  upon  the  words  ^^  ready  money  and 
bank  billets."  If  you  had  found  in  this  will  a  description  of  ready 
money,  as  including  other  property  than  that  which  the  words  of 
tiie  will  naturally  imply,  no  doubt  you  might  interpret  the  words 
"  ready  money  "  In  this  clause  as  bearing  the  interpretation  which 
the  testator  had  himself  put  upon  them.  But  no  such  thing  is  to 
be  found  in  this  will ;  on  the  contrary,  the  context  of  the  will 
seems  to  me  to  show  that  the  testator  was  really  dealing 
with  *  that  which  the  words  of  themselves  import  that  he  *  424 
was  dealing  with,  for  he  has  plainly  classed  together  ready 
money  and  bank  billets  —  bank  billets  being,  as  I  understand, 
credit  upon  banks  of  money  deposited  by  him  with  those  banks. 
He  was  looking,  therefore,  to  funds  immediately  available,  and  the 
purposes  for  which  the  funds  are  to  be  applied  show  that  he  was  so 
looking.  In  order  to  answer  the  first  purpose  of  his  will,  the  two- 
tenths  of  this  property  are  to  be  applied  to  pay  the  expenses  of  his 
funeral.  Is  it  the  least  probable  that  this  testator  could  intend  by 
the  description  of  "  ready  money  and  bank  billets  "  —  the  property 
which  would  be  immediately  available  for  the  purposes  to  which  it 
was  to  be  applied  —  that  he  could  intend  to  pass  60,000/.  or 
70,O00Z.,  or  whatever  the  amount  may  be  in  the  funds  in  this 
country,  in  order  that  it  might  be  applied  as  to  a  portion  of  it  for 
the  purpose  of  his  funeral  ?  And  then,  again,  as  you  proceed  with 
the  will,  you  find  the  testator  constantly  speaking  of  the  sum  that 
would  remain,  and  his  wish  that  this  sum  might  be  employed  for 
the  particular  purposes  of  charity  which  he  indicates  by  his  will. 
It  seems  to  me,  that  the  whole  context  of  this  will  is  against  the 
construction  which  is  contended  for  on  the  part  of  the  appellants  ; 
I  feel  no  doubt  that  the  decision  of  the  Vice-Chancellor  is  entirely 
correct,  and  this  appeal  therefore  must  be  dismissed,  and,  I  think, 
with  costs. 
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*425  *  PENNY  v.  CLARKE. 

I860.    February  16,  21.    Before  the  Lords  Justices. 

A  testator  bequeathed  his  residuary  estate  upon  trust  to  pay  the  dividends  to  his 
cousin  for  life :  and  as  to  the  principal  from  and  afler  her  decease,  in  trust  for 
all  her  children  who  should  be  living  at  her  decease,  and  the  issue  of  such  of 
them  as  should  then  be  dead  leaving  issue,  as  tenants  in  common ;  but  the 
issue,  if  more  than  one,  of  any  deceased  child  to  take  as  a  class  as  if  by  rep- 
resentation, and  not  as  individuals.  Held,  by  Lord  Justice  Knight  Brucb 
(Lord  Justice  Turner  doubting) ,  that  the  issue  of  a  child  who  died  in  the 
cousin^s  lifetime  were  a  class  to  be  ascertained  at  her  death ;  and  hdd  by 
Lord  Justice  Turner  that  the  class,  however  ascertained,  were  to  take  as 
joint  tenants.' 

Tffls  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood 
allowing  a  demurrer,  and  the  question  arose  upon  the  construction 
of  the  will  of  Joseph  Gibbons,  dated  the  28th  of  December,  1841, 
whereby  he  gave  all  the  residue  of  his  real  and  personal  estate  unto 
and  to  the  use  of  the  defendants  William  Clarke  and  Matthew 
Dobson  Lowndes,  their  heirs,  executors,  and  administrators,  accord- 
ing to  the  nature  thereof,  upon  trusts  for  sale.  The  trusts  of  the 
proceeds  of  the  sale  were  thus  expressed  :  '^  Upon  trust  to  pay 
the  dividends  and  interest  thereof  unto  my  cousin  Ann  Livingston, 
late  of  Everton  and  now  of  Seaforth,  both  in  the  county  of  Lan- 
caster, widow,  and  her  assigns,  for  the  term  of  her  natural  life ; 
and,  as  to  the  principal,  from  and  after  her  decease,  in  trust  for  all 
the  children  of  the  said  Ann  Livingston  who  shall  be  living  at  her 
decease,  and  the  issue  of  such  of  them  as  shall  be  then  dead  leav- 
ing issue,  as  tenants  in  common,  but  the  issue,  if  more  than  one,  of 
any  deceased  child  shall  take  as  a  class  as  if  by  representation, 
and  not  as  individuals." 

The  testator  died  in  January,  1842.  Ann  Livingston,  the  tenant 
for  life,  had  several  children,  one  of  whom,  Ann  Potter,  died  in  her 
lifetime,  leaving  two  children,  William  and  Jane,  her  only  issue  her 
surviving."  Jane  Potter  died  in  1846,  an  infant  and  unmarried. 
In  July,  1862,  Ann  Livingston  died ;  and  in  October,  1852,  Wil- 

>  See  Heasman  o.  Pearse,  L.  R.  11  £q.  522;  McGregor  v.  McGregor,  anie^ 
63;  Coe  o.  Bigg,  1  K.  R.  536;  Hodges  v.  Grant,  L.  R.  4  £q.  140;  2  Jarman 
Wills  (3d  Eng.  ed.),  177,  178,  237. 
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liam  Potter,  by  tbe  settlement  made  upon  his  marriage, 
assigned  to  trustees  all  the  part  or  share  to  which  *  he  the  *  426 
said  William  Potter,  under  the  will  of  the  said  Joseph  Gib- 
bons, or  otherwise  was  or  might  become  entitled  in  the  moneys  and 
proceeds  then  or  thereafter  to  be  realized  from  the  sale  and  con- 
version into  money  of  the  residuary  estate  of  the  said  Joseph 
Gibbons. 

The  trustees  of  the  will  paid  to  the  trustees  of  this  settlement  the 
original  share  of  William  Potter  in  the  testator's  residuary  estate, 
but  retained  the  share  to  which  Jane  Potter,  if  living,  would  have 
been  entitled. 

The  bill  was  filed  by  the  trustees  of  the  settlement,  praying  a 
declaration  that,  according  to  the  true  construction  of  the  will  of 
Joseph  Gibbons,  in  the  events  which  had  happened,  the  plaintifis 
were  entitled  as  trustees  of  the  settlement  of  October,  1852,  to  all 
such  share  and  interest  in  the  residuary  real  and  personal  property 
of  the  testator  as  would  have  belonged  to  Jane  Potter  if  she  had 
been  living  at  the  death  of  Ann  Livingston,  and  for  a  transfer  of 
such  share  accordingly. 

The  demurrer  was  filed  by  William  Potter,  who  had  taken  out 
administration  of  the  estate  of  his  sister  Jane,  and  claimed  the 
share  in  question  as  her  legal  personal  representative.  The  case 
is  reported  in  Mr.  Johnson's  Reports,  (a) 

Mr.  Kay^  for  the  plaintiffs,  in  support  of  the  appeal.  —  The  first 
question  upon  this  appeal  is,  what  is  the  class  which  takes  under 
the  gift  to  the  issue  of  such  of  the  children  of  Ann  Livingston  as 
at  her  death  shall  be  dead  leaving  issue  ?  The  trust  is,  that  after 
the  death  of  the  tenant  for  life,  the  trust  fund  shall  be  di- 
vided *  between  all  the  children  of  the  tenant  for  life  who  *  427 
should  be  living  at  the  time  of  her  death,  and  the  lawful 
issue  of  any  child  then  dead  leaving  issue.  As  to  the  children 
living  at  the  death  of  the  tenant  for  life  no  question  arises.  But 
as  to  the  issue  of  any  child  then  dead,  two  constructions  are  con- 
tended for.  One  is,  that  the  issue  of  a  deceased  child  who  are  to 
take  are  a  class  to  be  ascertained  at  the  death  of  the  tenant  for 
life.  The  other  construction,  which  is  advanced  on  behalf  of  the 
defendant  William  Potter,  as  legal  personal  representative  of  his 
sister,  would  include  a  child  of  a  child  surviving  its  parent,  but 

(a)  Page  619. 
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dying  in  the  lifetime  of  the  tenant  for  life.  It  is  submitted  timt 
the  former  construction  is  the  right  one,  and  that  William  Potter 
took  all  the  trust-fund,  being  the  only  issue  of  the  deceased  child 
living  at  the  death  of  Ann  Livingston.  ^^  Issue  of  such  of  them  as 
«hall  be  then  dead  leaving  issue  "  must  be  construed  as  meaning 
issue  of  those  who  shall  be  then  dead  leaving  issue  in  existence  at 
the  time  contemplated ;  viz.,  the  death  of  the  tenant  for  life.  Tiie 
testator  says  distinctly  that  a  child  dying  without  issue  in  the  life- 
time of  the  tenant  for  life  is  to  take  nothing ;  how,  then,  can  it  be 
maintained  that  a  grandchild  surviving  its  parent  and  dying  wifli- 
out  issue  in  the  lifetime  of  the  tenant  for  life,  is  to  take  all  Hie 
share  which  its  parent  would  have  been  entitled  to  if  living  at  the 
death  of  the  tenant  for  life  ?  The  issue  of  a  child  is  to  take  by 
substitution  in  the  place  of  the  parent.  It  follows  that  the  issue 
are  to  be  living  when,  and  when  alone,  the  failure  of  the  parent 
causes  the  substitution  to  take  effect :  i.e.,  at  the  death  of  the 
tenant  for  life  ;  Macgregor  v.  Macgregar  (a)  is  distinctly  in  point, 

and  upon  this  question  governs  the  present  case.  Eyre  ▼. 
*428    Marsden,  (h)  Bennett  v.  Merriman.  (e?)     It  is  *true  that 

the  general  rule  of  law  is,  not  to  import  a  contingency  into 
gifts  of  this  kind  ;  and  there  can  be  no  doubt,  if  the  gift  had  been 
merely  to  the  issue  of  such  child  as  should  be  then  dead,  leaving 
issue,  that  the  class  would  include  all  the  children  left  by  the  child 
who  died,  and  would  not  be  confined  to  the  children  only  of  such 
child  who  happened  to  be  in  existence  at  the  time  of  the  division. 
That  is  the  general  rule.  But  the  question  in  all  the  cases  has 
been,  whether,  in  the  words  of  the  will,  enough  can  be  found  —  not 
upon  conjectural  ground  merely  —  to  take  the  death  of  the  tenant 
for  life  as  the  period  for  ascertaining  the  class,  and  not  the  death 
of  the  stirps,  concerning  whose  issue  the  question  arose.  It  is  sub- 
mitted, that  upon  the  words  of  this  will  there  is  enough  to  confine 
the  gift  to  the  issue  in  existence  at  the  death  of  the  tenant  for 
life.     Barker  v.  Barker.  (JT) 

The  other  question  upon  the  appeal  is,  whether,  if  the  Court 
should  be  of  opinion  that  the  issue  of  a  deceased  child  who  are  to 
take  their  parent's  share  are  those  in  existence  at  the  death  of  the 
stirp9,  and  are  not  to  be  confined  to  issue  in  e^cistence  at  the  death 
of  the  tenant  for  life,  such  issue  take  as  tenants  in  common  or  as 

(a)  2  Coll.  192.  CO  6  Beav.  860. 

(6)  2  Keen,  564 ;  4  MyL  it  Cr.  231.         (d)  5  De  6.  &  Sm.  753. 
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joint  tenants.  It  is  submitted  that,  in  that  case,  William  and 
Jane  Potter  took  as  joint-tenants ;  and  that  the  words  ^^  as  tenants 
in  common  "  apply  only  to  the  children  living  at  the  death  of  Ann 
Livingston,  and  the  issue  of  children  who  shall  be  then  dead,  so 
that  the  children  and  issue  are  to  take  as  tenants  in  common,  as 
between  the  classes,  but  not  to -the  issue  of  deceased  children  inter 
$e.  This  construction  is  strengthened  by  the  words  "  as  a  class 
and  not  as  individuals."  Bridge  v.  YateSy  (a)  Amies  v.  Skil- 
lem.  (6) 

*  Mr.  Bobinsoriy  in  support  of  the  demurrer.  -—  The  chil-  *  429 
dren  of  the  child  of  Ann  Livingston  who  died  in  her  lifetime, 
who  are  to  take  the  share  of  such  child,  are  the  children  living  at  the 
death  of  such  child.  There  are  authorities  to  show  that  the  class 
to  be  substituted  for  their  deceased  parent  are  to  be  determined  at 
the  death  of  such  parent,  and  that  merely  from  the  fact  of  a  contin- 
gency being  expressed  as  to  the  benefit  given  to  the  parent  the 
Court  cannot  import  the  same  contingency  into  the  gift  to  the 
children  substituted  for  the  parent.  Stanley  v.  Wise,  (<?)  Mair  t, 
QuiUer^  (rf)  Lyon  v.  Coward,  (e)  Barker  v.  Barker,  (^)  In  re 
BenneWs  Trust.  (K)  The  case  of  Eyre  v.  Marsden  (i)  has  no 
bearing  upon  the  present  case.  The  question  there  arose  upon  a 
clause  of  accruer,  and  was  whether  the  construction  to  be  put 
upon  it  should  follow  the  construction  of  the  original  gift,  and  it 
was  held  that  it  should,  because  the  clause  referred  to  such  gift ; 
but  no  question  like  that  in  the  present  case  was  there  raised  as  to 
the  original  gift.  In  Bennett  v.  Merriman,  (Jc)  the  decision  went 
upon  the  ground  that  the  gift  was  in  the  direction  for  transfer  and 
payment  only  ;  but  in  Lyon  v.  Coward,  (e)  where  the  gift  was  in 
similar  terms,  the  Yice-Obancellor  of  England  did  not  accede  to  a 
similar  argument.  In  Bennett  v  Merriman,  (k^  and  Maegregor  v. 
Macgregor,  (J)  the  decisions  turned  upon  the  special  wording  of 
the  particular  wills  under  consideration.  Smith  v.  Palmer,  (m) 
Secondly.     William  and  Jane  Potter  took  as  tenants  in  com- 


(a)  12  Sim.  664. 

(K)  3  K.  A  J.  280. 

(6)  14  Sim.  428. 

(t)   2  Keen,  564;  4  Myl.  &  Or.  231 

(c)   1  Cox,  432. 

(*)  6  Beav.  360. 

(d)  2  Y.  &  C.  C.  C.  465. 

(0   2ColLl92. 

(<!)  15  Sim.  287. 

(m)  7  Hare,  226. 

{g)  5  De  G.  A  Sm.  75S. 
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mon,  and   not  as  joint  tenants.     The  words   here  are 

*  430    *  stronger  than  those  in  Bridge  v.  YateB  (a)  and  Amiet  v. 

Skillem.  (ft)      The  words  "  tenants  in  common "  apply 
to  all  those  who  are  to  take  under  the  clause,  the  latter  words  . 
^^  shall  take  as  a  class,  as  if  by  representation,  and  not  as  individa- 
als,"  affecting  the  quantity,  and  not  the  quality,  of  the  interest  to 
be  taken  by  the  issue. 

Mr.  Kay^  in  reply. 

Judgment  reserved. 

February  21. 

The  Lord  Justice  Knight  Bbucb.  —  Ann  Livingston,  men- 
tioned in  the  will  of  her  cousin,  the  testator  in  this  cause,  is  dead, 
having  survived  him,  and  having  also  survived  both  her  daughter 
Ann  Potter,  and  Jane  Potter,  the  daughter  of  Ann  Potter.  The 
death  of  Jane  Potter  happened  after  the  testator's  decease,  and 
also  after  the  decease  of  Ann  Potter.  There  were  several  children 
of  Ann  Livingston  who  survived  Ann  Livingston.  It  does  not,  I 
think,  appear  whether  Ann  Potter  survived  the  testator,  nor  do  I 
consider  it  material  whether  she  survived  him  or  not.  The  coun- 
sel on  each  side  in  the  case  have  concurred  in  stating  to  us  that, 
except  the  passage  of  the  will  which  is  quoted  in  the  bill,  there  is 
nothing  in  the  will  or  the  codicil  to  it  that  bears  on  the  controversy 
in  the  suit,  which  is  whether,  in  the  circumstances  that  I  have 
mentioned,  Jane  Potter  took  any  vested  share  or  vested  interest 
imder  the  will.  I  think,  differing  most  respectfully  on  the  point 
from  the  able  judge  before  whom  the  cause  has  been,  that  she  did 
not.     In  this  will  the  word  ^^  issue  "  must,  as  I  conceive,  be  read 

as  meaning  ^^  issue,"  and  not  as  meaning  merely  ^^  child" 
*  431    or  "  children  ; "  nor  *  is  the  passage  beginning  with  the 

words  "  but  the  issue  if  more  than  one  "  to  be  disregarded. 
It  appears  to  me  that  the  context  requires  us  to  read  the  words 
*^  issue  of  such,"  which  precede  that  passage,  as  equivalent  to 
^^  issue  then  living  of  such,"  and  that  the  demurrer  should  be 
overruled.  It  was  admitted  by  each  of  the  learned  counsel  that 
Jane  Potter  did  not  leave  any  issue. 

(a)  12  Sim.  645.  (ft)  14  Sim.  42S. 
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The  Lord  Justice  Turner.  —  I  am  well  satisfied  with  having 
reserved  this  case  for  judgment,  for  upon  considering  the  will  and 
the  cases  which  were  referred  to  during  the  argument,  and  others 
bearing  upon  the  question,  I  am  by  no  means  convinced  that  the 
impression  which  I  entertained  at  the  hearing,  that  the  interests  of 
the  issue  of  the  deceased  children  were  contingent,  was  correct. 
On  the  contrary,  I  rather  lean  to  the  Vice-Chancellor's  opinion 
that  they  were  vested.  The  gift  is  a  gift  of  the  residue  of  the  real 
and  personal  estate,  &c.  [His  Lordship  read  the  terms  of  the  gift 
from  the  will.]  This  appears  to  me  to  be  a  gift  to  a  body  consist- 
ing of  two  classes  —  the  surviving  children  and  the  issue  of  the 
deceased  children  —  and  I  do  not  see  why,  because  the  gift  to  the 
first  member  of  the  body  is  contingent,  the  gift  to  the  other  mem- 
ber of  the  body  should  be  held  to  be  contingent  also ;  or  why  the  issue 
should  not  be  held  to  have  taken  vested  interests,  as  they  would, 
as  I  apprehend,  have  done,  had  the  gift  been  to  them  alone.  I  do 
not,  however,  mean  to  give  any  final  opinion  upon  the  point.  It  is 
not  I  think  necessary  to  do  so,  and  the  state  of  the  authorities  cer- 
tainly is  not  inviting. 

I  think  that,  upon  the  true  construction  of  this  will,  there  was  a 
tenancy  in  common,  only  between  the  different  members  of 
the  whole  body,  and  that  the  members  *  of  the  second  part  of    *  432 
the  body  took  inter  se  as  joint-tenants,  and  upon  this  ground 
I  venture  to  dissent  from  the  Vice-Chancellor,  and  am  of  opinion 
that  the  demurrer  ought  to  be  overruled. 


MURRELL  V.  GOODYEAR. 
I860.    February  21,  23,  24.    Before  the  Lords  Justices. 

The  assignees  of  an  insolvent  put  up  for  sale  an  estate,  which  had  been  impressed 
with  the  character  of  personalty,  and  which,  if  it  retained  that  character, 
belonged  absolutely  to  the  insolvent.  A  purchaser,  upon  investigation  of  the 
title,  discovered  that  there  was  good  reason  to  contend  that  a  prior  owner 
had  elected  to  take  the  estate  as  realty,  in  which  case  the  fee  belonged  to  the 
heir  of  the  insolvent's  late  wife,  the  insolvent  himself  being  only  tenant  by 
the  courtesy.  The  purchaser,  after  some  correspondence,  in  which  he  required 
the  concurrence  of  the  heir,  abruptly  gave  notice  to  determine  the  contract^ 
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and  fanmediately  afterwards  bought  up  the  tide  of  the  hen*.  BM,  that  be 
could  not  avail  himself  of  this  purchase  to  defeat  l^is  contract,  but  that  be  bad 
thereby  removed  the  objections  to  the  title,  and  specific  performance  was 
decreed  against  him,  allowing  him  the  expenses  of  his  purchase  from  tbe 
heir.* 

Semblet  a  vendor  who  bond  fide  puts  up  a  property  for  sale,  believing  binudf 
absolute  owner,  when  he  has  in  fact  only  a  partial  interest,  is  entitled  to  ot- 
force  the  contract  if  he  can  perfect  the  title.' 

If  a  purchaser  is  entitled  at  tM  to  insist  that  the  vendor^s  having  only  a  partial 
interest  makes  the  contract  void,  he  must  insist  upon  the  objection  at  onoe, 
and  cannot  avail  himself  of  it  after  having  treated  the  contract  as  good,  and 
required  the  concurrence  of  the  persons  who  can  complete  the  title.' 

R.^s  wife  was  owner  of  a  remainder  in  fee,  and  had  issue  by  R.  R.  took  tbe 
benefit  of  tbe  Insolvent  Act  in  1860,  and  a  vesting  order  was  made.  Hie 
remainder  came  into  possession  in  1853.  In  1854,  R.  and  his  wife  made  aa 
equitable  mortgage  of  the  estate  to  C,  who  had  notice  of  the  insolvency.  In 
1855  the  wife  died,  and  R.  became  tenant  by  the  courtesy.  No  further  pro- 
ceedings having  been  taken  to  perfect  the  title  of  the  assignees :  Edd,  in  a 
suit  by  the  assignees  for  specific  performance,  that  the  question  whether  G. 
had  not  a  valid  charge  on  the  estate  by  the  courtesy  was  sufficiently  doubtftil 
to  entitle  tbe  purchaser  to  require  C.^s  concurrence,  although  a  decree  for  a 
conveyance  to  the  assignees  had  been  made  in  another  suit,  to  which  G.  was 
a  party,  in  which,  however,  this  point  did  not  appear  to  have  been  distinctlj 
put  in  issue  .^ 

>  See  I  Sugden  V.  &  P.  (8th  Am.  ed.)  355 ;  Westall  o.  Austin,  5  Ired.  £q. 
1 ;  Kindley  v.  Gray,  6  Ired.  £q.  445,  cited  in  note  below;  2  Dart  V.  &  P.  (4tb 
Eng.  ed.)  1095. 

'  In  Dresel  v.  Jordan,  104  Mass.  415,  it  is  said  that  "  the  equitable  rule  is 
established  by  numerous  authoritaes,  that  where  time  is  not  of  the  essence  of  the 
contract,  and  is  not  made  material  by  an  offer  to  fulfil  by  the  purchaser,  and  a 
request  for  a  conveyance,  the  seller  will  be  allowed  reasonable  time  and  oppor- 
tunity to  perfect  his  title,  however  defective  it  may  have  been  at  the  time  of  the 
agreement.  And  in  all  cases  it  is  sufficient  for  the  seller,  upon  a  contract  made 
in  good  faith,  if  he  is  able  to  make  the  stipulated  title  at  the  time  when,  by  tbe 
terms  of  the  agreement  or  by  the  equities  of  the  particular  case,  he  is  required 
to  make  the  conveyance,  in  order  to  entitle  himself  to  the  consideration.*^  See 
Barnard  o.  Lee,  97  Mass.  92 ;  Richmond  v.  Gray,  3  Allen,  25 ;  Tyson  o.  Smith, 
8  Texas,  147 ;  Jones  v.  Taylor,  7  Texas,  240 ;  More  v.  Smedburgh,  8  Paige, 
600 ;  Reeves  v.  Dickey,  10  Grattan,  138 ;  Purcell  v.  McCleary,  10  Grattan,  246; 
1  Sugden  Y.  &  P.  (8th  Am.  ed.)  264,  note  (a*)  Where  the  vendor  has  the 
right  to  complete  his  title,  the  vendee  gains  nothing  by  anticipating  him  and  per- 
fecting it  for  himself.  Westall  o.  Austin,  5  Ired.  £q.  1;  Kindley  v.  Gray,  6 
Ired.  £q,  445. 

•  See  1  Sugden  Y.  &  P.  (8th  Am.  ed.)  355 ;  2  Dart  Y.  &  P.  (4th  Eng.  ed.) 
970;  Fry  Specif.  Perfm.  (2d  Am.  ed.)  201,  §§  293,  475,  876. 

4  See  1  Sugden  Y.  &  P.  (8th  Am.  ed.)  385,  386,  and  notes,  392;  2  Dart  Y. 
&  P.  (4th  Eng.  ed.)  1009 ;  Fry  Specif.  Perfin.  (2d  Am.  ed.)  347,  §  573. 
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This  was  an  appeal  by  the  defendant  Goodyear  from  a  decree 
of  Vice-Chancellor  Stuabt,  ordering  specific  performance  of  a  con- 
tract entered  into  by  him  for  the  purchase  of  a  certain  real  estate 
called  the  Moss  Hall  estate. 

In  December,  1831,  by  indentures  of  lease  and  release 
*  and  covenant  to  surrender  made  between  Charles  Friend  *  438 
of  the  first  part,  Frances  Friend,  and  William  Thomas 
Boper,  and  Mary  Elizabeth  his  wife  of  the  second  part,  and  John 
Alpe  and  Tliomas  Butterworth  of  the  third  part,  Charles  Friend 
mortgaged  an  estate  called  the  Moss  Hall  estate,  situate  in  Middle* 
sex,  to  Alpe  and  Butterworth,  for  securing  to  them  the  repayment 
of  the  sum  of  1200Z.,  which  had  been  advanced  by  them  to  him. 
Of  this  estate  the  greater  part  was  of  freehold  tenure,  and  a  com- 
paratively small  portion  copyhold. 

The  1200/.  thus  invested  was  a  sum  held  upon  the  trusts  of  the 
will  of  Robert  Alpe  deceased,  who  had  bequeathed  this  sum  to 
John  Alpe  and  Thomas  Butterworth  upon  trust,  ^'  to  put  out  and 
place  the  same  at  interest,  upon  government  or  real  security,"  with 
powers  to  vary  investments,  and  directed  them  to  pay  the  income 
to  his  daughter  Frances,  the  wife  of  Charles  Friend,  for  life,  for 
her  separate  use,  with  a  restraint  upon  anticipation.  After  her 
decease  the  trustees  were  to  hold  the  trust-fund  upon  trust  for  her 
ohildren,  as  therein  mentioned.  The  testator  had  died  shortly 
after  the  date  of  his  will.  His  daughter  Frances  Friend  had  sur- 
vived him,  and  had  an  only  child,  Mary  Elizabeth  Friend,  who 
had  attained  the  age  of  twenty-one,  and  had  become  the  wife  of 
William  Thomas  Boper. 

Charles  Friend  became  a  bankrupt  in  July,  1888.  Alpe  and 
Butterworth,  with  the  consent  of  Frances  Friend  and  of  Boper  and 
his  wife,  obtained  the  usual  order  of  the  Court  for  the  sale  by  auc- 
tion of  the  mortgaged  property,  and  they  further  obtained  leave  to 
bid.  When  the  property  was  put  up  for  sale,  Alpe  and  Butter- 
worth were  declared  the  purchasers  of  it  for  1020Z.  The  purchase 
was  completed  in  1885  by  indentures,  by  which  the  freehold 
and  copyhold  parts  of  the  •estate  were  conveyed  and  cove-  *434 
nanted  to  be  surrendered  respectively  to  the  use  of  Alpe  and 
C.  Biggs  (a  new  trustee)  in  fee,  upon  such  or  the  like  trusts  as  in 
and  by  the  will  of  Robert  Alpe  were  expressed,  declared,  and 
contained  of  and  concerning  the  sum  of  1200/.  thereby  bequeathed, 
or  such  of  them  as  were  then  subsisting  and  capable  of  taking 
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effect,  or  as  near  thereto  as  the  different  natures  of  such  respectiye 
hereditaments  and  premises  would  permit ;  it  being  thereby  declared 
to  be  the  intent  and  meaning  of  the  parties  thereto  that  the  said 
freehold  and  copyhold  hereditaments  and  premises  should  stand  in 
the  place  of  the  said  10202.,  part  of  the  said  capital  sum  of  1200/., 
and  Miat  the  rents  and  profits  of  the  same  estate  should  be  paid  and 
payable  in  like  manner  as  the  interests,  dividends  and  annual  prod- 
uce of  the  same  1200/. ;  and  the  said  freehold  and  copyhold 
hereditaments  were  to  be  considered  and  taken  as  personal  estate 
accordingly.  Alpe  and  Biggs  were  in  the  following  year  duly  ad- 
mitted to  the  copyholds. 

By  an  indenture  dated  the  24th  of  March,  1843,  made  between 
Prances  Friend  of  the  first  part,  William  Thomas  Roper,  and  Mary 
Elizabeth  his  wife  of  the  second  part,  and  William  James  Norton 
of  the  third  part,  and  duly  acknowledged  by  Mrs.  Roper  under  the 
Pines  and  Recoveries  Act,  Mrs.  Priend  and  Mr.  and  Mrs.  Roper 
purported  to  convey  the  estate  to  W.  J.  Norton,  upon  trust  for 
securing  the  repayment  of  292L  lent  by  W  J.  Norton  to  Roper,  tie 
trust  for  reconveyance  after  the  debt  had  been  satisfied  being  as 
follows :  — 

^'  Upon  trust  that  the  said  William  James  Norton,  his  heirs  or 

assigns,  shall  upon  the  request  and  at  the  expense  of  the  said 

Prances  Priend  and  William  Thomas  Roper  and  Mary  Elizabeth  his 

wife,  or  the  heirs  or  assigns  of  the  said  Mary  Elizabeth 

*  435    Roper,  reconvey  and  *  reassign  the  said  freehold  and  copy- 

hold hereditaments  and  premises  unto  the  said  Frances 
Priend  and  William  Thomas  Roper,  and  Mary  Elizabeth  his  wife, 
and  the  heirs  and  assigns  of  the  said  Mary  Elizabeth  Roper, 
according  to  their  respective  estates  and  interests  therein.'' 

On  the  4th  of  December,  1850,  Roper  filed  his  petition  in  the 
Court  for  the  Relief  of  Insolvent  Debtors.  The  plaintiff  Henry 
Edward  Murrell  was  chosen  as  the  creditors'  assignee  of  his  estate 
on  the  25th  of  January,  1851,  Samuel  Sturgis,  one  of  the  defend- 
ants to  this  suit,  being  the  official  assignee ;  and  on  the  15th  of 
February  following  an  order  was  made,  whereby  all  the  estate  and 
effects  of  Roper  were  vested  in  the  assignees. 

On  the  7th  of  January,  1853,  Mrs.  Friend  died. 

By  an  indenture  dated  the  4th  of  February,  1854,  Roper  and 
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wife  agreed  with  John  Clements  to  execute  to  him  a  valid  legal 
mortgage  of  their  interest  in  the  Moss  Hall  estate,  for  securing  to 
him  the  repayment,  with  interest,  of  180Z.  which  he  had  advanced 
to  Roper.  This  deed  was  not  acknowledged  by  Mrs.  Roper,  nor 
registered,  nor  was  any  mortgage  ever  made  in  pursuance  of  it. 
At  the  date  of  its  execution,  Clements  had  notice  of  the  insolvency 
of  Roper. 

In  March,  1855,  Mrs.  Roper  died,  leaving  her  husband  surviv- 
ing ;  and  he,  on  the  26th  of  September  following,  took  out  letters 
of  administration  to  her  estate. 

The  principal  moneys  and  interest  secured  by  the  indenture  of 
the  24th  of  March,  1843,  having  been  paid  off  out  of  the  rents,  and 
William  James  Norton,  the  mortgagee,  having  died  in  the 
mean  time,  leaving  William  *  Hebeler  Norton  his  devisee  *  436 
and  executor,  the  plaintiff,  in  April,  1857,  applied  to  W.  H. 
Norton  to  convey  the  Moss  Hall  estate  to  the  plaintiff  and  Sturgis, 
which  W.  H.  Norton  declined  to  do,  on  the  ground  of  a  notice 
which  he  had  received  from  Clements,  who  claimed  to  be  entitled 
imder  the  instrument  of  the  4th  of  February,  1854,  to  a  conveyance 
of  the  property  to  himself  by  way  of  mortgage.  A  bill  was  there- 
upon filed  by  the  present  plaintiff  against  W.  H.  Norton,  Roper, 
Clements,  Charles  Biggs  (who  had  survived  his  cotrustee  John 
Alpe),  and  Samuel  Sturgis  as  defendants,  praying  for  a  conveyance 
by  Norton  of  the  mortgaged  premises  to  the  plaintiff  and  Sturgis. 
On  the  19th  of  March,  1858,  the  Master  of  the  Rolls  made  a  decree 
declaring  that  Clements  was  not,  by  virtue  of  the  indenture  of  the 
4th  of  February,  1854,  entitled  to  any  priority  over  th^  plaintiff 
and  Sturgis,  as  the  assignees  under  Roper's  insolvency,  and  that 
they  were  entitled  to  a  reconveyance,  surrender,  and  assignment  of 
the  hereditaments  and  premises  comprised  in  the  indenture  of  the 
24th  of  March,  1843 :  directions  were  given  consequent  upon  these 
declarations,  and  Clements  was  ordered  to  pay  the  plaintiff  his 
costs  of  the  suit. 

In  pursuance  of  this  decree.  Biggs  and  Norton,  by  an  indenture 
dated  the  14th  of  June,  1858,  conveyed  the  freeholds,  and  cove- 
nanted to  surrender  the  copyholds,  to  the  plaintiff  and  Sturgis  in 
fee. 

The  Moss  Hall  estate  was  mentioned  by  Roper  in  his  schedule 
filed  by  him  in  the  Insolvent  Court  in  1850,  his  statement  being 
that  his  wife  would  be  entitled  to  it  on  the  death  of  her  mother. 
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In  July,  1858,  an  order  was  made  by  the  Insolyent  Court  for  a  sale 
of  the  estate.  Particulars  of  sale  were  prepared,  in  which  the 
property  was  described  as  being  '^  a  valuable  freehold  and  small 
part  copyhold  estate,  comprising,  &c.,  and  adapted  for 
*437  *  building  purposes  ;"  and  it  was  subsequently  stated  that 
''  the  whole  is  freehold,  except  about  three  roods  and  thirty- 
nine  perches,  which  portion  is  copyhold." 

The  sale  took  place  by  auction  on  the  26th  of  August,  1858. 
The  fifth  condition  of  sale  commenced  with  this  statement :  ^*  In 
the  year  1843,  the  property  stood  limited  to  trustees  in  fee  in 
trust  for  Frances  Friend  for  life,  for  her  separate  use,  without  power 
of  anticipation,  and  after  her  decease  in  trust  for  her  daughter 
and  only  child  Mary  Elizabeth,  then  the  wife  of  W.  T.  Eoper." 
The  rest  of  the  condition  is  immaterial  for  the  present  purpose. 

The  sixth  condition  commenced  with,  —  "  The  property  is  derived 
through  W.  T.  Roper,  as  administrator  of  his  wife  Mary  Elizabeth," 
and  proceeded  to  preclude  the  calling  for  certain  evidence  as  to 
matters  of  pedigree. 

The  tenth  condition  stated  that  the  vendors  were  assignees  of 
W.  T.  Roper,  and  that  the  purchasers  were  to  have  no  covenants, 
except  the  usual  several  covenants  that  the  vendors  had  done  no 
act  to  encumber. 

The  conditions  provided  that  the  purchase  should  be  completed 
on  the  29th  of  September,  and  the  not  unusual  condition,  entitling 
the  vendors  to  rescind  in  the  event  of  any  objection  being  taken 
which  they  should  be  unable  or  unwilling  to  remove,  was  inserted. 

The  defendant  Goodyear  was  declared  the  purchaser,  at  the 
price  of  1400/. ;  upon  which  he  signed  a  contract  for  the  purchase, 
and  paid  140/.  as  deposit. 

The  only  objection  taken  to  the  title  which  requires  notice 
*  438  was  the  fifth,  which  was  in  these  terms :  "By  *  the  3  A  4 
Will.  c.  74,  a  married  woman,  by  deed  acknowledged,  is  ena- 
bled to  dispose  of  any  interest,  charge,  lien  or  encumbrance  in,  upon, 
or  afiectin'g  lands  or  money  raised,  or  to  be  raised,  thereout  (a). 
The  wife,  having  conveyed  the  land  by  deed  acknowledged,  pur- 
suant to  her  statutory  power,  would  appear  to  have  elected  to 
treat  it  as  land,  and  limit  it  accordingly  (subject  to  mortgages) 
to  her  heirs  and  assigns.  Consequently,  unless  some  sufficient 
authority  to  the  contrary  can  be  shown,  the  purchaser  will  require 

(a)  Secto.  1  &  77. 
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the  concurrence  of  her  heir-at-law  and  mortgagee  (Clements)  and 
her  husband.  Was  Mrs.  Roper's  heir-at4aw  made  a  party  to  the 
smtXMurrell  v.  Norton)^  or  served  with  a  copy  of  the  decree  ?  " 

In  the  reply  to  this  requisition  it  was  admitted  that  Mrs.  Roper's 
heir-at-law  had  not  been  a  defendant  to  the  suit  nor  been  served 
with  the  decree.  Much  correspondence  followed,  and  on  the  19th 
of  October  the  purchaser's  solicitor  wrote  to  the  vendors'  solicitors 
the  following  letter :  — 

"  The  further  answer  lately  given  by  you  to  the  fifth  requisition 
not  having  been  considered  satisfactory  by  the  gentleman  who 
advised  upon  the  title,  I  could  not  allow  my  client,  although  a  will- 
ing purchaser,  to  accept  such  a  title  as  satisfactory:  but  previ- 
ously to  peremptorily  declining  to  do  so,  I  thought  it  advisable  to 
submit  the  abstract  to  one  of  the  most  eminent  conveyancers  of 
the  day.  I  have  this  morning  received  his  opinion,  in  which  he 
advises  that  the  title  to  the  fee  is  vested  in  the  heir-at-law  and 
customary  heir  of  Mrs.  Roper,  and  that  the  purchaser  cannot  be 
advised  to  accept  the  title.  The  fifth  requisition,  therefore,  as 
originally  made,  must  be  strictly  complied  with,  and  the 
concurrence  of  Mrs.  Roper's  heir-at-law,  *  her  mortgagee  *  439 
Clements),  and  Mr.  Roper  be  obtained." 

'  On  the  23d  of  October,  the  solicitor  of  the  defendant  Goodyear 
wrote  to  the  solicitors  of  the  vendors  as  follows :  — 

"  I  shall  be  glad  to  be  favoured  with  your  intentions,  as  my 
client  has  instructed  me  to  apply  for  a  return  of  the  deposit. 
With  regard  to  the  rent,  I  presume  you  have  claimed  it  on  the 
part  of  the  assignees,  or  as  owners  of  the  fee,  and  entitled  to  the 
property.  This  position  of  course  I  cannot  admit ;  but  as  I  wish 
to  deal  frankly  in  the  matter,  I  will  at  once  state  that,  if  you  can 
prove  to  me  the  marriage  of  Mr.  and  Mrs  Roper,  and  birth  of 
issue,  under  circumstances  which  would  constitute  Mr.  Roper  ten- 
ant by  the  curtesy,  his  interest  as  such  tenant  by  the  curtesy, 
would,  I  am  advised,  have  passed  to  the  assignees  under  the  insol- 
vency. I  will,  upon  being  satisfied  that  he  ever  had  such  an 
interest  in  the  property,  advise  my  client  to  consent  to  a  deduction 
of  the  amount  of  the  rent  due  out  of  the  deposit  money,  upon  the 
balance  being  handed  over  to  him.  This  is  the  only  interest 
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which,  I  am  advised,  Mr.  Boper,  and  consequently  his  assignees, 
can  be  entitled  to  in  the- premises,  and  this  offer  is  entirely  without 
prejudice  to  any  course  which  may  hereafter  be  adopted  in  case  it 
is  not  accepted.  If  it  cannot  be  shown  that  Mr.  Boper  was  tenant 
by  the  curtesy,  then  I  must  request  an  immediate  return  of  the 
deposit." 

And  again  on  the  26th  of  October,  Gtoodyear's  solicitor  wrote  as 

follows :  — 

• 

"  I  really  must  request  your  determination  in  this  matter,  as, 

unless  the   deposit  is   forthwith    returned,  my  instructions  are 

peremptorily  to  commence  proceedings  for  its  recovery,  and 

*  440    in  such  proceedings  I  shall  seek  to  *  make  your  clients 

personally  responsible  for  costs.     Be  good  enough  to  favour 
me  with  a  reply  in  the  course  of  the  day." 

No  answer  having  been  received,  Goodyear's  solicitor,  on  the 
27th  of  October,  wrote  as  follows :  — 

"  Not  having  received  any  reply  from  you  to  my  letters  of  the  28d 
and  26th  instant,  I  beg  that  you  will  consider  this  as  a  notice  on  t^e 
part  of  Mr.  Goodyear,  that  he  hereby  rescinds  the  contract  for 
purchase  entered  into  by  him,  and  requires  an  immediate  return 
of  the  deposit,  140Z.,  paid  by  him,  and  that  unless  the  same  is 
returned  to  him  in  the  course  of  to-morrow,  legal  proceedings 
will  be  commenced  for  the  recovery  of  it  without  any  further 
notice." 

Some  further  communications,  however,  took  place,  the  solicitors 
for  the  vendors  having  informed  the  solicitor  of  the  purchaser  that 
they  were  waiting  for  the  opinion  of  counsel  on  which  they  should 
act.  On  first  November,  the  purchaser's  solicitor  wrote,  "  I  have 
been  expecting  to  hear  from  you  herein  in  consequence  of  what 
passed  when  I  last  saw  you.  Be  good  enough  to  favour  me  with 
your  determination  as  to  the  return  of  the  deposit,  that  I  may  act 
accordingly."  The  solicitor  of  the  vendors  replied  on  the  same 
day,  ^'  We  cannot  understand  your  almost  daily  applications  to  us 
herein,  more  particularly  your  favour  of  this  morning's  date,  after 
the  interview  we  had  with  you  the  latter  part  of  this  week,  and  we 
can  only  repeat  what  we  informed  your  clerk  at  that  interview ;  viz., 
[838] 
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that  we  had  no  doubt  as  to  the  goodness  of  the  title,  but  that  we 
intended,  previous  to  writing  you  in  reply  to  your  numerous  letters, 
taking  the  opinion  of  the  most  eminent  conveyancer  of  the  day, 
and  that  as  soon  as  we  obtain  his  opinion  we  should  let  you 
know  *  the  course  we  intended  to  adopt ;  we  have  not  yet  *  441 
obtained  that  gentleman's  opinion,  but  as  soon  as  we  do, 
you  may  rely  upon  hearing  from  us." 

On  the  10th  of  November,  the  plaintiff's  solicitors  were  advised 
that  the  est^  probably  had  become  realty,  and  that  a  conveyance 
from  the  heir  should  be  obtained.  They  made  inquiries  for  the 
purpose  of  ascertaining  who  was  such  heir,  and  having  discovered 
W.  T.  Boper  the  younger,  they  wrote  to  him  on  the  15th,  with  a 
view  of  making  an  appointment  with  him.  They  were  obliged  to 
delay  seeing  him,  but  ultimately  an  appointment  was  made  with 
him  for  the  8th  of  December.  On  the  7th  of  December,  however, 
the  plaintiff  having  occasion  to  call  on  the  defendant  Goodyear, 
was  informed  by  him  and  his  solicitor,  that  Goodyear  had  pur- 
chased the  interest  of  the  heir-at-law.  It  appeared  that  Goodyear, 
through  his  solicitor,  had  opened  a  negotiation  with  the  heir  on 
the  16th  of  November,  for  the  purchase  of  his  reversion  in  fee. 
Terms  were  arranged ;  and  by  an  indenture,  dated  the  25th  of 
November,  1868,  W.  T.  Roper  the  younger,  in  consideration  of 
2007.,  conveyed  the  estate  to  the  defendant  Goodyear,  subject  to 
the  life-estate  of  William  Thomas  Roper  the  father.  Upon  this 
the  solicitor  of  the  assignees,  on  the  13th  of  December,  1858,  wrote 
to  the  solicitor  of  the  defendant  Goodyear,  insisting  on  the  right 
of  the  assignees  to  specific  performance,  allowing  Goodyear  the 
expenses  of  his  purchase  from  W.  T.  Roper  the  younger.  Good- 
year declined  to  do  more  than  purchase  from  the  assignees,  at  a 
valuation.  Roper's  estate  by  the  curtesy,  and  shortly  afterwards 
the  bill  in  this  suit  was  filed,  praying  specific  performance  of  the 
contract,  and  that  the  defendant  Goodyear  might  be  declared  a 
trustee  of  the  reversion  for  the  plaintiff  and  for  the  official 
assignee,  Mr.  *  Sturgis,  who  declined  to  be  joined  as  co-  *  442 
plaintiff.  Yice-Ghancellor  Stuart  having  made  a  decree  for 
specific  performance,  allowing  Goodyear  the  purchase-money  he 
had  paid  for  the  reversion,  with  his  expenses  of  the  purchase,  Good- 
year appealed. 

Mr.  Malins  and  Mr.  Welfordy  for  the  plaintiff,  in  support  of  the 
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ticipation ;  and  after  her  decease,  in  tnist  for  her  daughter 

*  445    and  only  child  Mary  Elizabeth,  then  the  *  wife  of  William 

Thomas  Roper,  which  would  have  led  to  the  inference 
that  it  was  real  estate  in  the  lady ;  but  the  sixth  condition  of  sale 
says  (and  this  may  seem  singular  to  a  person  not  acquainted  with 
the  facts)  that  the  title  to  the  property  is  derived  through  William 
Thomas  Roper,  i^  administrator  of  his  wife  Mary  Elizabeth,  directly 
contradicting  the  primd  facie  inference  derivable  from  the  fifth 
condition  of  sale.  Whether  the  property  was  impressed  with  the 
character  of  personalty,  or  was  in  every  sense  realty,  I  am  perfectly 
satisfied  that  the  assignees  acted  with  honest  intentions  in  pre- 
paring the  conditions  of  sale  as  they  did,  and  in  offering  the 
property  for  sale  as  they  did ;  I  am  satisfied  that  they  believed  them- 
selves to  be  absolute  proprietors  of  the  estate  as  assignees,  and 
that  they  sent  forth  those  conditions  to  the  world,  as  I  have  said, 
fairly ;  whether  they  were  mistaken  or  not  is  another  question ; 
but  the  question  is  one  as  to  which  a  reasonable  man,  though 
acquainted  with  the  law,  might  well  fall  into  a  mistake  either  one 
way  or  the  other.  Under  these  conditions  of  sale  the  property  is 
sold.  The  objections  to  the  title  are  required  to  be  delivered  in  a 
certain  time  after  the  delivery  of  the  abstract,  I  think  in  fourteen 
days  (they  were  delivered,  I  think,  on  the  10th  of  September),  and 
then  this  objection  is  taken,  and  it  becomes  to  some  extent  the 
subject  of  discussion.  The  vendors  address  themselves  to  the  con- 
sideration of  it,  and  while  the  matter  is  going  on,  a  letter  of  the 
23d  October  is  written  by  the  purchaser's  solicitor.  [His  Lord- 
ship here  read  the  letters  of  the  23d,  26th,  and  27th  of  October.] 
Now,  if  there  had  been  any  thing  unfair  in  the  conduct  of  the 
vendors,  it  is  very  probable  that  Mr.  Mardon,  the  solicitor  of  the 
purchaser,  might  have  been  right  in  this  contention ;  but  I  hare 
already  said  that  in  my  opinion  there  was  a  total  absence  of  fraud- 
ulent or  improper  intention.     The  12th  condition  of  sale, 

*  446    which  looks  to  the  possibility  of  a  *  defect  in  the  title,  says, 

^^  The  purchaser  is  to  make  his  objections  and  requisitions, 
if  any,  in  respect  of  the  title,  and  to  send  the  same  within  fourteen 
days  from  the  day  of  the  delivery  of  the  abstract ;  and  in  default  of 
any  such  objection, he  shall  be  deemed  to  have  accepted  the  title; 
and  if  he  shall  insist  upon  any  objection  or  requisition  on  tlie 
abstract,  or  title,  or  evidence  of  the  title  and  conditions,  which  the 
vendors  shall  be  unable  or  unwilling  to  remove  or  comply  with, 
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the  vendors  may  rescind."  Independently,  therefore,  of  the  ordi- 
nary course  of  business  with  regard  to  the  purchase  of  real  estates 
in  the  present  condition  of  the  law  of  the  country,  here  is  a  con- 
dition of  sale  which  pointedly  refers  to  the  possibility  of  the  title 
being  found  defective ;  and  I  am  of  opinion  that  the  vendors  were 
entitled,  as  between  them  and  the  purchaser,  to  a  reasonable  time 
for  making  the  title  good.  The  purchase  was  not  in  any  event  to 
be  completed  before  the  29th  of  September.  The  possibility  of  the 
title  not  then  being  completed  is  provided  for  by  another  condition 
of  sale  with  regard  to  the  interest  running,  whatsoever  the  cause 
of  delay.  I  think,  therefore,  that  whether  the  letter  of  the  27th  of 
October  is  considered  alone,  or  taken .  in  connection  with  those 
that  preceded  it,  to  rescind  the  contract  by  it  was  a  step  which  the 
purchaser  was  not  entitled  then  to  take.  What,  then,  was  the 
purchaser  to  do  ?  The  question  was,  whether  the  assignees  had 
an  absolute  interest,  or  had  only  an  interest  during  the  life  of  the 
insolvent  —  then,  and,  I  believe,  still  alive,  —  in  which  event  the 
reversion  in  fee  would  belong  to  his  son  as  the  heir-at-law  of  his 
mother.  In  this  state  of  things  the  purchaser,  who  seems  to  have 
acquired  his  knowledge  of  the  interest  of  the  son  merely  by  means 
of  the  abstract,  and  of  having  been  the  purchaser,  enters  into  a 
negotiation  with  the  father  and  son,  or  one  of  them,  for  the  pur- 
chase of  the  son's  interest.  He  purchases  it  and  takes  a 
conveyance  *  of  it,  dated  the  25th  of  November,  1868,  a  *  447 
month  after  the  letter  of  the  27th  October,  which  I  have 
read.  The  conveyance,  after  recitals  made  necessary  or  rendered 
relevant  by  the  state  of  the  title,  proceeded  thus :  — 

"  And  whereas  the  said  Frederick  Goodyear  has  objected  to  the 
said  title  of  H.  E.  Murrell  and  S.  Sturgis,  and  the  said  Frederick 
Goodyear  contends  that,  under  the  circumstances  hereinbefore  ap- 
pearing, the  said  trust  fund  or  sum  of  1200/.  bequeathed  by  the 
will  of  Robert  Alpe,  has  been  converted  into  realty,  and  conse- 
quently that  the  said  William  Thomas  Roper  the  elder,  upon  the 
death  of  the  said  Mary  Elizabeth  his  wife,  only  became  entitled  to 
the  said  freehold  and  copyhold  hereditaments  for  an  estate  therein 
for  his  life ;  and  that,  subject  to  such  estate  by  the  curtesy  in  him, 
the  said  hereditaments  descended  to  the  said  William  Thomas 
Roper  the  younger  for  an  estate  of  inheritance  in  or  as  of  fee- 
simple  ;  but  the  said  Henry  Edward  Murrell  and  Samuel  Sturgis 
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insist  that  thej  are  entitled  to  the  said  hereditaments  for  an  estate 
in  or  as  of  fee-simple  in  possession,  and  the  said  question  of  title 
is  now  depending  between  them  and  the  said  Frederick  Goodyear ; 
and  whereas  the  said  Frederick  Goodyear  has  offered  to  purchase 
all  the  estate  and  interest,  right « and  title,  of  the  said  William 
Thomas  SLoper  the  younger  of  and  in  the  said  hereditaments,  and 
the  said  William  Thomas  Boper  has  agreed  to  sell  his  right  for  the 
sum  of  200/." 

It  is  the  benefit  of  a  bargain  thus  effected  for  the  purpose  of 
destroying  the  original  contract,  or  preventing  the  possibility  of  its 
fulfilment  on  the  part  of. the  original  vendors,  that  the  original 
purchaser  insists  on.  My  recollection  does  not  furnish  me  with  an 
instance  similar  to  the  present.  Whether,  if  the  original  purchaeie 
shall  ultimately  go  off  for  want  of  ability  to  make  a  title  or  procure 
a  conveyance,  Mr.  Goodyear  will  be  a  trustee  of  this  property  for 
tlie  assignees,  they  paying  him  what  it  has  cost  him,  I  wiU 
*  448  •  express  no  opinion,  but  that  if  the  original  contract  shall 
go  on,  he  must  be  considered  as  having  made  this  purchase 
for  the  purpose  of  reliving  the  title  from  the  objection  (as  far  as 
that  objection  goes)  I  have  not  the  least  doubt;  the  purchaser 
being  entitled  to  have  the  money  which  he  paid  to  Mr.  Roper  the 
younger  allowed  him  with  interest  and  all  the  reasonable  expenses 
incident  to  the  purchase  and  conveyance  from  that  gentleman. 

The  only  other  objection  is  that  relating  to  Glements's  mortr 
gage.  Though  it  may  be  only  a  question  of  conveyance  and  not 
of  title,  it  is  for  the  benefit  of  both  parties  that  it  should  be  dis- 
posed of  now,  and  on  this  head  we  both  of  us  wish  to  hear  a  reply. 

The  Lobd  Justice  Turner.  —  This  case,  to  the  extent  to  which 
we  are  now  dealing  with  it,  seems  to  me  to  be  abundantly  clear. 
It  is  simply  a  question  of  specific  performance  which  must  depend 
upon  this,  whether  there  was  an  agreement  subsisting  at  the  time 
of  the  institution  of  this  suit,  which  it  was  right  for  this  Court  to 
enforce.  That  there  was  originally  such  an  agreement  is  not  dis- 
puted. Whether  it  is  subsisting  and  ought  to  be  enforced  seems 
to  me  to  depend  upon  two  points.  First,  whether  the  defendant, 
the  purchaser,  is  to  be  relieved  from  the  agreement  into  which  he 
entered  in  consequence  of  his  having  got  in  the  title  of  the  heir, 
and,  secondly,  whether  he  has  determined  the  agreement  by  the 
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notice  which  was  given  by  him  on  the  27th  of  October,  1858  ? 
These  are  the  two  questions  upon  which,  as  it  seems  to  me,  the 
whole  case,  so  far  as  we  are  now  dealing  with  it,  must  depend. 

Now,  first,  how  could  the  defendant's  purchase  of  the  title  of  the 
heir-at-law  destroy  the  original  contract  entered  into  by  him 
with  the  plaintiffs  for  the  purchase  of  *  the  fee-simple  ?  It  *  449 
could  do  so,  as  I  apprehend,  only  upon  one  ground,  that  it 
removed  the  subject-matter  of  the  contract ;  and  that,  in  truth,  to 
compel  the  defendant  to  complete  the  purchase  was  to  compel  him 
to  buy  and  pay  for  a  property  which  has  already  become  his  own 
by  the  purchase  which  he  himself  had  made.  Now  I  am  quite 
aware  that  this  Court  has  refused  to  enforce  specific  performance 
when  persons  have  entered  into  contracts  for  the  purchase  of 
property  which  has  turned  out  to  have  already  belonged  to  them. 
But  upon  what  ground  has  the  Court  refused  to  enforce  specific 
performance  in  such  cases  ?  Simply  upon  the  ground  of  mistake ; 
and  in  this  case  there  is  no  mistake,  for  the  defendant,  at  the  time 
when  he  made  the  purchase  from  the  heir,  perfectly  well  knew  how 
the  matter  stood.  He  made  that  purchase  with  his  eyes  perfectly 
open.  The  whole  substratum,  therefore,  the  whole  ground  for 
relieving  the  defendant  from  the  purchase  made  by  him  from  the 
assignees,  on  the  ground  of  the  purchase  which  he  has  made  from 
the  heir,  seems  to  me  wholly  to  fail. 

But  then  it  is  said,  that  upon  the  27th  of  October,  1858,  notice 
was  given  to  determine  this  contract,  and  that  it  must  be  treated 
as  null  and  void.  Now  it  is  to*be  observed  that^  with  a  full  knowl- 
edge of  this  objection  to  the  title,  the  defendant  did  not,  in  the 
requisitions  which  he  made,  take  the  objection,  if  he  was  entitled 
to  take  it,  that  the  contract  was  void,  upon  the  ground  that  the 
assignees  had  sold  that  to  which  they  had  no  title.  All  that  he 
said  was,  "  procure  me  the  concurrence  of  the  heir-at-law."  He 
treated  the  contract,  therefore,  as  a  subsisting  contract.  I  do  not 
enter  into  the  question  whether  he  was  or  was  not  entitled  to  say 
that  he  would  put  an  end  to  the  contract.  I  am  not  by  any  means 
satisfied  that  he  was.  But  supposing  him  to  have  been  so, 
he  treated  the  contract  as  a  subsisting  *  contract  at  the  *  450 
time  when  he  made  the  requisitions  upon  the  title ;  and  not 
only  so,  but  after  discussions  between  the  solicitors  with  respect  to 
the  title  down  to  as  late  as  the  19th  of  October,  1858,  this  contract 
was  treated  by  the  defendant  as  a  subsisting  contract  and  the  con- 
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currence  of  the  heir-at-law  required.    I  find,  in  a  letter  of  the  19th 
of  October,  1858,  the  defendant's  solicitor  writing  to  the  plaintifiF's 
solicitors  in  these  terms.     [His  Lordship  read  the  letter.]    So 
that  down  to  the  19th  of  October,  1858,  this  contract  is  distinctly 
treated  by  the  defendant  as  a  subsisting  contract.     Then  comes 
this  question  :  having  treated  the  contract  as  a  subsisting  contract 
down  to  the  19th  of  October,  can  the  defendant,  on  the  23d  of 
October,  four  days  afterwards,  turn  round  and  say,  "  I  determine 
this  contract,  and  require  payment  back  of  the  deposit  which  I 
have  paid."    I  think  that  every  principle,  and  I  may  add,  every 
authority,  is  against  the  existence  of  any  such  right  on  the  part  of 
a  purchaser.    The  defendant  was  bound  to  afford  to  the  vendors  a 
reasonable  time  to  enable  them  to  clear  the  title  of  this  difficulty 
which  existed  upon  it.     I  think  that  by  the  effect  of  the  letters, 
and  by  the  dealing  upon  the  contract,  the  defendant  had  put  the 
case  in  the  position  of  an  ordinary  case  between  vendor  and  pur- 
chaser.    Mr.  Langworthy,  who  argued  this  case  very  ably  and 
very  clearly,  put  the  case  thus :   He  said,  the  purchaser  is  enti- 
tled to  rescind  the  contract  at  once,  upon  the  ground  that  there 
has  been,  not  a  fraudulent  dealing  by  the  assignees  in  putting  up 
the  property  for  sale,  but  an  attempt  by  them  to  sell  that  to  which 
they  must  be  taken  to  have  known  they  had  no  title,  — the  entire 
fee.     Well,  as  I  said  before,  the  defendant  might,  if  he  pleased, 
have  set  up  that  at  the  time  when  he  sent  these  requisitions  as 
to  the  title ;  but  he  did  not  do  so.    I  do  not  mean  to  say  he 
could  have  done  so  with  success.    I  do  not  go  the  length 

*  451    Mr.  Langworthy  carried  his  argument  *  upon  that  point ; 

I  am  not  prepared  to  hold  that  in  the  case  of  bond  fide 
conduct  on  the  part  of  a  vendor  putting  up  property  for  sale,  in 
which  he  has  a  partial  interest,  supposing  himself  to  have  the 
entire  interest,  it  is  competent  to  a  purchaser  to  say  that  the  con- 
tract shall  be  no  contract,  if  the  vendor  is  able  ultimately  to  make 
a  title  to  the  property  according  to  the  more  extended  interest  he 
has  contracted  to  sell.  I  certainly  have  always  thought,  that  in 
such  a  case  a  purchaser  could  have  no  right  to  resist  a  specific 
performance  of  the  contract.  But  I  say,  without  any  hesitation, 
that  if  a  purchaser  has  any  such  right  as  has  been  contended  for 
and  insisted  upon  on  the  part  of  this  defendant,  it  is  a  right  he  is 
bound  to  insist  upon  at  the  first  moment ;  he  cannot  play  fast  and 
loose,  and  say,  ^^  I  treat  this  as  a  subsisting  contract/'  and  then 
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afterwards  suddenly  turn  round  and  say,  "  I  have  a  right  to  revert 
to  my  original  position.  I  have  a  right  to  destroy  that  contract, 
which  for  months  and  months,  during  the  whole  treaty  of  negoti- 
ation upon  the  title,  I  have  treated  as  a  subsisting  contract."  It 
seems  to  me,  therefore,  that  the  case  fails  upon  this  second  ground 
as  much  as  it  fails  on  the  first,  and  that  this  decree,  so  far  as  we 
have  yet  dealt  with  it,  is  a  perfectly  good  decree. 

Mr.  MalinSj  in  reply  as  to  Clements's  mortgage. — This  is  a 
mere  question  of  conveyance,  not  of  title.     Clements  at  most  is 

only  an  incumbrance. 

» 

[The  Lord  Justice  Turner.  —  That  is  a  perfectly  good  answer 
to  the  defendant's  objections,  if  you  admit  Clement  to  have  a  good 
mortgage  which  you  are  bound  to  pay  oflF;  but  if  you  dispute  his 
having  a  good  mortgage,  how  does  the  case  stand  ?] 

We  contend  that  he  has  no  claim,  inasmuch  as  he  is 
bound  by  the  decree  in  the  former  suit  *  ordering  a  con-  *  452 
veyance  to  the  assignees.  That  decree  we  say  was  well 
grounded.  Roper,  before  the  vesting  order,  had  a  freehold  during 
the  joint  lives  of  himself  and  his  wife,  and  had  also  the  chance  of 
an  estate  by  the  curtesy,  the  only  contingency  being  that  of  his 
surviving  his  wife.  The  falling  into  possession  of  that  estate  by 
curtesy  was  nothing  more  than  the  perfecting  an  inchoate  right 
which  previously  existed  and  passed  by  the  vesting  order.  Clem- 
ents, therefore,  who  took  his  security  after  the  date  of  the  vesting 
order,  and  with  notice  of  it,  acquired  no  title  at  all. 

The  Lord  Justice  EInight  Bruce.  —  Without  giving  any  opin- 
ion whether  the  question  upon  Clements's  mortgage  is  a  question 
of  title  or  a  question  of  conveyance,  and  without  meaning  to  give 
any  opinion  favourable  to  Clements's  claim,  if  he  should  make  one, 
I  think  the  point  sufficiently  doubtful  to  preclude  the  right  of  the 
vendors  to  force  the  completion  of  the  purchase  upon  the  purchaser 
without  clearing  the  title  from  this  blot,  or  cloud,  or  doubt,  or 
whatever  it  may  be  called.  I  think,  however,  that  whether  it  is  a 
question  of  title,  or  whether  it  is  a  question  of  conveyance,  it 
ought  to  make  no  difference  in  the  costs.  The  main  cause  of  dis- 
pute upon  which  the  whole  controversy  has  arisen  has  been  the 
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claim  of  the  purchaser  to  be  delivered  from  the  contract,  upon  the 
ground  of  an  interest  supposed  to.  be  outstanding  in  the  younger 
Mr.  Roper,  and  upon  the  conveyance  obtained  by  the  purchaser 
from  that  gentleman.  With  regard  to  rescinding  the  contract, 
the  defendant  has  signally  failed  ;  for  there  was  neither  fraud,  wil- 
ful misrepresentation,  wilful  suppression,  nor  unreasonable  delay. 
With  regard  to  the  claim  made  by  the  defendant  to  retain  the 
•benefit  of  the  conveyance  from  the  younger  Mr  Roper,  he  having 
acquired  the  knowledge  of  that  interest  by  the  means  by 

*  453    which  he  did,  *  I  think  it  a  claim  of  great  impropriety,  and 

it  would,  in  my  judgment,  be  wrong  as  between  the  parties, 
and  no  less  wrong  as  regards  the  interests  of  society,  not  to  order 
the  defendant  to  pay  all  the  costs,  both  before  the  Vice-Chancellor 
and  here. 

The  Lord  Justice  Turner.  —  I  think  the  question  before  us 
now,  —  the  question  of  Clements's  mortgage,  —  whether  considered 
as  a  question  of  title  or  a  question  of  conveyance,  is  not  clear.  As 
to  the  decree  which  has  been  already  made,  it  was  treated  in  the 
argument  —  and  I  take  it  for  granted  correctly  —  that  the  point 
which  now  arises  was  not  in  issue  in  that  suit,  the  property  then 
being  considered  as  personalty;  now  we  have  dealt  with  it  as 
realty.  Supposing,  however,  the  point  to  have  been  in  issue,  and 
to  have  been  decided  in  that  suit,  the  decree  is  still  open  to  a  re- 
hearing. I  think  the  plaintiffs,  therefore,  fail  in  establishing  their 
case  on  the  ground  of  the  decree.  With  reference  to  the  point 
raised  by  Mr.  Malins  that  there  was  an  inchoate  right  to  an  estate 
by  the  curtesy  at  the  time  of  the  insolvency,  and  that  this  right 
would  belong  to  the  assignees  without  any  subsequent  application 
to  the  Court,  that  is  a  question  which,  as  I  understand  the  case, 
would  depend  upon  the  construction  to  be  put  upon  the  statutes 
6  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96  ;  and  I  cannot  say  that 
the  construction  is  so  clear  upon  these  statutes  as  to  warrant  us  in 
holding  that  the  purchaser  may  not  be  afterwards  exposed  to  a 
claim  upon  the  property  by  Clements,  as  mortgagee,  considering 
the  property  as  real  estate.  I  think,  therefore,  the  title  must  be 
cleared  of  that  difiiculty. 

With  respect  to  the  costs  of  the  suit,  I  fully  concur  in  the 

*  454   observations  which  have  been  made  by  my  learned  *  brother. 

I  think  there  was  a  most  improper  course  of  conduct  on  the 
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part  of  the  purchaser.  I  do  not  impute  it  to  him  personally,  prob- 
ably he  knew  nothing  about  it ;  but  those  who  advised  him  seem 
to  me  to  have  advised  him  to  take  a  course  most  dishonest  and 
most  unjust. 


GREEN  V.  JENKINS. 

I860.    Jannary  19,  20.    Febraary  25.    Before  the  Lord  Chancellor  Lord 
Campbell  and  the  Lords  Jubticbs. 

To  sustain  a  bill  of  review  without  a  discovery  of  new  facts,  the  decree  sought 
to  be  reversed  must  appear  to  be  contrary  to  some  statutory  enactment,  or 
some  principle  or  rule  of  law  or  equity  recognized  and  acknowledged  or  set- 
tled by  decision,  or  to  be  at  variance  with  the  forms  and  practice  of  the 
Court.' 

Sdd^  by  the  Lord  Chancellor  and  Lord  Justice  Turnsr,  that  the  Statute  6  Vict, 
c.  27  (sess.  2),  for  better  enabling  incumbents  of  ecclesiastical  benefices  to 
demise  the  lands  belonging  to  their  benefices  upon  farming  leases,  does  not 
restrict  any  power  of  leasing  which  the  incumbent  before  possessed. 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1576 ;  Coop.  £q.  PL  89.  The  biU  can- 
not be  maintained,  where  the  error  is  in  mere  matter  of  form,  or  the  propriety 
of  the  decree  is  questioned.  Story  £q.  PI.  §  411 ;  Tommey  o.  White,  1  H.  L. 
Cas.  160 ;  Haig  v,  Homan,  8  CI.  &Fin.  320.  It  is  no  ground  of  review  that  the 
matters  decreed  are  contrary  to  the  proofs  in  the  cause.  MeUish'o.  Williams, 
1  Yem.  166 ;  Bartlett  9.  Fifield,  45  N.  H.  81 ;  Whiting  v.  United  States  Bank, 
13  Peters,  6,  13,  14 ;  Bamam  v.  McDaniels,  6  Vt.  177.  The  bill  cannot  be  sus- 
tained on  the  ground  that  the  Court  has  decided  wrong  on  a  question  of  fact. 
Webb  V.  Peel,  3  Paige,  368 ;  Young  v.  Henderson,  4  Hayw.  489 ;  Dougherty  v. 
Morgan,  6  Monroe,  153;  Love  o.  Blewit,  1  Dev.  &  Bat.  Eq.  108,  110;  Eaton 
9.  Dickinson,  3  Sneed  (Tenn.),  397;  Getzler  v.  Saroni,  18  lU.  511.  Questions 
of  fact  are  not  open  for  discussion  on  a  bill  of  review  for  errors  in  law.  Evans 
9.  Clement,  14  111.  206.  The  error  must  appear  on  the  decree  and  pleadings ; 
for  the  evidence  in  the  case  at  large  cannot  be  examined  to  ascertain  whether 
the  Court  misstated  or  misunderstood  the  fact.  Dexter  v.  Arnold,  5  Mason, 
803 ;  Stoxy  £q.  PI.  §  407 ;  P.  &  M.  Bank  v.  Dundas,  10  Ala.  661.  But,  Uking 
the  facts  as  they  are  stated  to  be  on  the  face  of  the  decree,  it  must  be  shown  that 
the  Court  have  erred  in  point  of  law.  Story  £q.  PL  §  407.  If,  therefore,  the 
decree  does  not  contain  a  statement  of  the  material  facts  on  which  the  decree 
proceeds,  it  is  plain  that  there  can  be  no  relief  on  a  biU  of  review,  but  only  by 
appeal  to  some  superior  tribunal.  Story  £q.  PI.  §  407.  It  is  on  this  account 
that  in  England  decrees  are  usually  drawn  up  with  a  special  statement  of,  or  ref- 
erence to,  the  material  grounds  of  fact  which  support  the  decree.  In  the  United 
States  Courts  the  decrees  are  usually  general,  without  any  statement  of  facts. 
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This  was  a  demurrer  to  a  bill  of  review,  filed  by  leave  of  the  full 
Court  of  Appeal.  The  bill  of  review  stated  the  institution  by  the 
defendant  William  James  Jenkins  of  the  original  suit  of  JefMnsY. 
Chreen  against  the  plaintiff,  being  a  suit  for  the  specific  perform- 
ance of  an  agreement  contained  in  a  written  memorandum  dated 
the  24th  of  April,  1855,  and  made  between  the  Reverend  William 
James  Jenkins,  rector  of  the  parish  of  Fillingham  of  the  one  part, 
and  Benjamin  Green,  farmer,  of  the  other  part,  which  was  as 
follows :  "  The  said  Reverend  William  James  Jenkins,  in  con- 
sideration of  the  rents,  covenants,  and  agreements  hereinafter  cov- 
enanted on  the  part  of  the  said  Benjamin  Oreen  to  be  paid, 
observed,  and  performed  respectively,  doth  hereby  covenant  and 
agree  with  and  to  the  said  Benjamin  Green  that  he  will,  with  the 
consent  of  the  bishop  of  the  diocese  and  patrons  of  the 

*  455    advowson  and  rectory  of  Fillingham,  on  or  before  *  the  Ist 

day  of  July  next,  grant  and  execute  unto  the  said  Benjamin 
Green  a  good  and  effectual  demise  or  lease,  to  be  prepared  and 
perfected  by  his  solicitor,  but  at  the  expense  of  the  said  Benjamin 
Green,  of  all  that  messuage,  farm  house,  and  farm,  containing  487 
acres  or  thereabouts,  situate  at  Fillingham  aforesaid,  and  known 
as  the  Glebe  Farm,  and  now  in  the  occupation  of  Mr.  Williamson 
Glover,  except  thirty-seven  acres  thereof,  to  hold  the  same,  with 
their  appurtenances,  unto  the  said  Benjamin  Green,  from  the  6th 
day  of  April  last,  for  the  term  of  fourteen  years,  with  liberty  to 
plough  up,  free  of  any  extra  rent,  one  moiety  of  a  close  called 
Thacker  Hill  Close,  but  with  a  reservation  out  of  demise  of  timber, 
mines,  and  gravel,  right  of  sporting,  fishing,  shooting,  and  stocking 

See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1001  et  seq,,  and  notes ;  Bundine  o.  Shelton, 
10  Yerger,  41.  Bat,  for  the  piirpose  of  examining  all  errors  of  law,  the  bill, 
answer,  and  other  proceedings  are  in  our  practice  as  much  a  part  of  the  record 
before  the  Courts  as  the  decree  itself;  for  it  is  only  by  a  comparison  with  the 
former  that  the  correctness  of  the  latter  can  be  ascertained.  Story  £q.  H. 
§  407;  Dexter  v.  Arnold,  5  Mason,  311,  812;  Holiingsworth  v,  McDonald,  2 
Harr.  ^  J.  230 ;  Webb  o.  Pell,  3  Paige,  368 ;  Whiting  v.  United  States  Bank, 
13  Peters,  6,  13,  14;  Ludlow  v.  Kidd,  2  Ohio,  372;  Stevens  v.  Hey,  15  Ohio, 
813;  Ssum  v,  Stingley,  3  Clark  (Iowa),  614;  Bartlett  ».  Fifield,  46  N.  H.  81; 
and  all  these  may  be  looked  into  to  find  errors  on  the  face  of  the  decree ;  Saom 
V,  Stingleyr  3  Clark  (Iowa),  614 ;  Holman  o.  Riddle,  8  Ohio  (N.  S.),  384.  In 
Seguin  v.  Maverick,  24  Texas,  626,  it  is  said  that  '*  as  our  decrees  do  not  redts 
the  facts,  as  under  the  English  Chancery  Practice,  upon  a  bill  of  review,  the 
decree  can  at  most  be  reversed,  and  not  corrected  to  accord  with  the  fiicts; 
therefore  a  bill  of  review  does  not  accord  with  our  system." 
[  850  ] 


OBEEN  V.  JEKKINS.  *  455 

ponds  with  fish ;  yearly  rent  of  600Z.,  and  snch  further  sum  as 
the  said  lessor  will  have  to  pay  annually  to  a  drainage  company,  or 
to  government,  for  draining  the  said  farm  or  any  part  thereof,  or 
for  the  money  borrowed  for  that  purpose,  and  also  a  ftirther  sum 
of  ten  shillings  per  acre  for  ploughing  one  close  called  the  Third 
Field,  and  five  shillings  per  acre  for  the  other  moiety  of  the  said 
close  called  Thacker  Hill  Close,  and  also  by  way  of  penalty  a 
further  sum  of  ten  pounds  per  acre  for  every  acre  of  grass  land 
ploughed  up,  except  as  aforesaid ;  rent  payable  half-yearly ;  the 
first  half-yearly  payment  to  be  made  on  the  11th  day  of  October 
next,  with  proportionate  deduction  for  the  interval  between  the  6th 
day  of  April  instant  and  the  13th  day  of  May  next,  the  latter  day 
being  the  time  at  which  the  said  tenant  will  enter.  The  said  Wil- 
liam James  Jenkins  agrees  with  the  said  Benjamin  Green  to  obtain 
the  consent  of  the  said  bishop  of  the  diocese  and  of  the  said  patrons 
of  the  said  living  to  the  said  lease  ;  also,  if  he  is  able  (but  this  is 
not  compulsory  upon  him),  to  get  the  whole  of  the  said  farm,  or 
such  part  thereof  as  is  required,  drained  by  a  drainage 
company,  or  by  borrowing  *  money  for  that  purpose,  the  *  456 
said  tenant  paying  the  annual  payment  to  the  said  company 
or  to  government  for  that  purpose  during  the  said  term  of  fourteen 
years.  The  said  lease  also  to  contain  the  following  covenants, 
stipulations,  and  agreements.  Liberty  for  said  lessor  to  plant 
during  term  not  more  than  ten  acres  of  land ;  to  build  six  tene- 
ments, and  for  that  purpose  to  take  no  more  than  ten  acres  of  land. 
Tenant  to  pay  all  taxes  and  rates,  except  landlord's  property  tax, 
to  put  in  and  keep  the  whole  of  the  buildings,  including  farm-house 
and  dove-cot,  inside  and  out,  in  good  and  substantial  repair,  and  * 
to  paint  and  cleanse  same;  to  cleanse  ditches  and  keep  hedges 
well  cut  and  plashed,  and  fences  in  good  repair.  Tenant  to  insure 
premises  in  joint  names  of  himself  and  lessor  in  a  sum  not  less 
than  1000^ ;  also  to  insure  stock  to  value  of  a  half-year's  rent 
and  produce  policy.  In  default,  landlord  to  insure  and  add 
premiums  paid  for  insurance  as  additional  rent.  The  money 
obtained  from  insurance  office,  if  premises  burnt,  &c.,  to  be  laid  out 
in  rebuilding  or  repairing  premises ;  and  if  money  insufficient, 
tenant  to  make  up  deficiency.  Course  of  husbandry  to  be  the  four 
fields  system,  and  the  usual  and  best  improved  methods  thereof, 
according  to  the  custom  of  this  country.  Special  provision  for 
farming  during  the  last  year  of  tenancy,  and  with  full  power  for 
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lessor  or  his  tenant  to  go  upon  farm,  with  horses,  &c.,  to  do  all 
ploughing  and  sowing  which  tenant  does  not  do.  Upon  request, 
the  said  tenant  to  find  stable  room  for  horses,  &c.  Lessor  to  haTe 
full  power  to  enter  and  inspect  farm  and  buildings  at  any  time, 
and  also  to  enter  upon  farm  and  house  to  show  it  to  others. 
Bight  of  lessor  to  dig  clay  on  any  part  of  the  said  farm.  Power 
of  distress  and  entry,  if  rent  unpaid  for  twenty-one  days  after  due. 
Lease  to  become  void,  if  tenant  underlet  or  assign  lease, 

*  457  become  insolvent,  bankrupt,  make  an  assignment  for  *  bene- 

fit of  creditors,  compound  with  creditors,  or  allow  goods  to 
be  taken  in  execution,  wilfully  waste,  or  not  repair  after  one 
month's  notice  given  for  that  purpose.  Tenant  to  supply  lessor 
with  ten  waggon  loads  of  straw  yearly ;  to  lead  from  Lincoln  to 
Fillingham,  or  from  any  place  not  exceeding  ten  miles  from  lessor's 
residence,  twenty-five  tons  of  coal  yearly  to  lessor's  residence,  upon 
said  lessor  giving  to  said  tenant  a  week's  notice  of  his  requiring 
the  straw  or  coal ;  the  said  straw  to  be  supplied  and  the  said  coal 
to  be  led  in  such  quantities  as  the  said  lessor  shall  from  time  to 
time  require ;  and  in  default  said  lessor  to  procure  straw  and  get 
coals  led,  and  charge  same  to  tenant  and  add  it  to  rent.  Tenant 
also  to  supply  said  lessor  with  thirty  quarters  of  oats  or  barley,  in 
such  proportions  as  he  may  require  them,  at  market  price,  and  lead 
the  same  if  required.  Lessor  to  give  said  tenant  a  week's  notice 
of  his  requiring  the  said  oats  or  barley.  Lessee  not  to  occupy  any 
other  farm  without  consent  of  lessor.  Said  lease  also  to  contain 
the  usual  covenants  and  provisos  on  behalf  of  both  lessor  and 
lessee.  Costs  of  this  agreement  to  be  borne  by  the  parties  hereto 
in  equal  moieties." 

The  bill  of  review  then  stated  the  proceedings  in  the  original 
suit  down  to  the  decree,  and  it  set  out  that  decree,  dated  the 
16th  of  July,  1858,  whereby,  after  referring  to  the  evidence  taken 
in  the  original  suit,  including  the  agreement  of  the  24th  day  of 
April,  1855,  and  to  an  undertaking  on  the  part  of  the  plaintiff,  by 
his  counsel  at  the  hearing,  to  obtain  an  apportionment  of  the 
drainage  rent-charge,  so  that  no  part  of  the  rent-charge  payable  in 
respect  of  any  portion  of  the  glebe  not  comprised  in  the  lease  to 
be  granted  by  the  plaintiff  Jenkins  to  the  defendant  Green,  as 
thereinafter  directed,  should  be  charged  on  the  land  to  be 

*  458    included  *  in  such  lease,  it  was  declared  that  the  plaintiff 

Jenkins  was  entitled  to  a  specific  performance  of  the  agree- 
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ment  of  the  24th  day  of  April,  1855,  and  it  was  ordered  and  decreed 
accordingly.  And  it  was  declared  that  the  plaintiff  Jenkins  was 
entitled  to  select  such  thirty-seven  acres  as  he  might  desire  to 
have  excepted  from  the  lease,  and  also  such  ten  acres  as  he  might 
desire  to  have  the  power  of  retaining  or  resuming  for  the  purpose 
of  planting  or  building,  but  that  such  right  of  selection  was  to  be 
exercised  by  him  at  or  before  the  time  of  the  execution  of  the  lease, 
and  in  such  manner  as  not  to  interfere  with  any  of  the  clauses  in 
the  agreement  of  the  24th  day  of  April,  1855,  or  with  the  bene& 
dal  enjoyment  by  the  defendant  Oreen  of  the  lands  to  be  included 
in  the  said  lease.  And  it  was  ordered  that  a  proper  lease  (having 
regard  to  the  terms  of  the  agreement  and  of  the  foregoing  decla- 
ration) should  be  settled,  in  case  the  parties  should  differ  about 
the  same.  And  it  was  ordered  that  the  plaintiff  Jenkins  should 
execute  such  lease  to  the  defendant  Oreen,  and  that  the  defend- 
ant Oreen  should  execute  a  counterpart  of  such  lease  to  the  plain- 
tiff Jenkins,  and  that  such  lease  and  counterpart  should  be  at  the 
expense  of  the  defendant  Oreen,  and  that  the  costs  of  the  agree- 
ment mentioned  should  be  borne  by  the  plaintiff  and  defendant  in 
equal  shares :  and  the  costs  of  the  suit  were  reserved.  And  it  was 
ordered  that  the  further  consideration  of  the  said  cause  should  be 
adjourned,  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to 
this  Court  as  there  should  be  occasion.  The  bill  of  review  then 
stated  the  enrolment  of  the  decree  on  the  11th  of  December,  1858. 

The  bill  of  review  further  stated  that  under  the  decree  a  lease 
had  been  approved  of  by  the  Judge  in  Chambers ;  and  that  such 
lease  was  between  the  plaintiff  W.  J.  Jenkins,  of  the  first 
part ;  the  Bishop  of  Lincoln,  of  the  *  second  part ;  the    *  459 
master  and  scholars  of  Balliol  College,  Oxford,  of  the  third 
part ;  and  Benjamin  Oreen,  of  the  fourth  part. 

The  bill  of  review  further  stated  that  Benjamin  Oreen  objected 
to  the  lease  before  the  chief  clerk,  on  the  ground  that  it  could  not 
be  granted  otherwise  than  according  to  the  provisions  of  5  Vict, 
c.  27  (sess.  2),  intituled  ^^  An  Act  for  better  enabling  incumbents  of 
ecclesiastical  benefices  to  demise  the  lands  belonging  to  their 
benefices  on  farming  leases  ; "  and  that,  as  the  agreement  of  24th 
of  April,  1855,  was  in  several  particulars,  and  particularly  in  the 
reservation  of  rent  half-yearly  instead  of  quarterly,  and  in  the 
amount  fixed  for  insurance  against  fire,  contrary  and  repugnant  to 
the  provisions  of  the  said  statute,  a  lease  could  not  be  granted 
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according  to  the  terms  of  the  decree.  The  bill  of  review  stated 
the  issuing  of  a  summons  to  vary  the  chief  clerk's  certificate 
approving  of  the  lease,  and  the  adjournment  of  the  sunmions  into 
Court,  and  the  dismissal  thereof  on  the  16th  July,  1859,  with  40«. 
costs,  and  that  an  appeal  from  this  dismissal  was  heard,  to- 
gether with  the  hearing  on  further  consideration,  of  the  original 
cause  before  the  full  Court  of  appeal,  when,  by  the  order  of  the 
Court,  the  appeal  and  the  hearing  on  further  consideration  were 
ordered  to  stand  over,  with  liberty  to  Benjamin  Green  to  file  a  bill 
of  review  within  a  fortnight. 

The  bill  of  review  submitted  that  there  was  manifest  error  of 
law  in  the  decree  of  the  Master  of  the  Rolls  of  the  16th  July,  1858, 
for  that  a  lease  of  the  glebe  farm  in  the  agreement  of  the  24th  of 
April,  1855,  mentioned  could  not  be  granted  otherwise  than  accord- 
ing to  the  terms  and  provisions  of  and  agreeably  to  the  Act  5  Viet 
c.  27  (sess.  2),  and  for  that  the  agreement  of  the  24ih  of 
*  460  April,  *  1855,  was  in  many  particulars,  and  particularly  as 
to  the  time  of  payment  of  the  rent,  and  as  to  the  sum  in 
which  insurance  against  fire  was  to  be  effected,  at  variance  with 
and  contrary  and  repugnant  to  the  terms  and  provisions  of  the 
Act,  and  therefore  that  a  lease  of  the  farm  could  not  be  settled 
and  granted  according  to  the  terms  of  the  agreement,  nor  could 
such  agreement  be  specifically  performed  as  directed  by  the  decree; 
the  bill  of  review  also  insisted  that,  as  the  decree  directed  specific 
performance  of  the  agreement,  and  also  a  lease  to  be  settled  accord- 
ing to  its  terms  of  agreement,  the  decree  directed  a  lease  to  be 
executed  contrary  to  the  provisions  of  the  Act,  and  was  therefore 
contrary  to  the  statute  law  of  the  realm,  and  that  there  was  error 
of  law  apparent  on  the  decree.  And  the  bill  insisted  that  the 
plaintiff  was  aggrieved  by  the  decree,  inasmuch  as  if  he  were  com- 
pelled specifically  to  perform  the  agreement  of  April  24th,  1855, 
and,  in  obedience  to  the  said  decree,  to  execute  and  accept  a  lease 
according  to  the  terms  of  it,  the  lease  would  not  be  in  accordance 
with,  but  would  be  repugnant  to,  the  provisions  of  the  above-men- 
tioned Act,  and  would  not  be  binding  upon  the  successors  of  the 
defendant  Jenkins  in  the  rectory  of  Fillingham. 

The  prayer  was,  that  the  decree  of  the  16th  day  of  July,  1858, 
might  be  reviewed  and  reversed  for  error  of  law  appearing  therein 
as  aforesaid,  and  that  the  bill  in  the  original  suit  of  Jenkim  v. 
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€hreen  might  be  dismissed,  or  at  all  events  that  all  further  pro- 
ceedings in  such  suit  might  be  stayed,  and  for  further  relief. 
The  defendant  Jenkins  demurred^ 

Mr.  RoundeU  Palmer  and  Mr.  Beaumont,  for  the  defendant 
Jenkins,  in  support  of  the  demurrer.  —  The  grounds  alleged 
as  the  foundation  of  this  bill  of  •review,  viz.,  that  the  *461 
agreement,  if  enforced,  would  be  a  violation  of  the  statute 
5  Yict.  c.  27  (sess.  2),  and  that  a  lease  in  accordance  with  it 
would  not  be  binding  on  the  successors  of  the  lessor,  go  to  the 
whole  merits  of  the  case,  and  are  more  properly  the  subject  for  a 
rehearing,  which,  however,  cannot  be  had  after  enrolment,  than 
for  a  bill  of  review.  Except  upon  discovery  of  new  matter,  a  bill 
of  review  cannot  be  brought  to  try  the  whole  merits  of  the  case, 
but  can  be  founded  only  on  error  of  law  apparent  on  the  face  of 
the  decree,  as  if  an  absolute  decree  be  made  against  a  person  who, 
upon  the  face  of  it  appears  to  have  been  at  the  time  an  infant. 
Mitford's  Pleadings,  (a)  MeUuh  v.  WilliamB,  (6)  P^erry  v. 
Phelips,  (c)  OatteraU  v.  Purchase,  (<i)  Tndoek  v.  Boby.  (e)  But 
upon  the  merits  alleged,  the  bill  is  also  demurrable.  Though  the 
rent  is  reserved  half-yearly  instead  of  quarterly  as  required  by  the 
statute,  and  a  sum  certain  is  to  be  paid  for  insurance  instead  of 
a  sum  in  proportion  to  the  value,  this  does  not  vitiate  the  contract. 
A  lease  pursuant  to  the  agreement  would  still  be  binding  as 
between  the  landlord  and  the  tenant  Green.  The  landlord  execut- 
ing such  a  lease  would  not  afterwards  be  at  liberty  to  repudiate  it. 
The  provisions  in  the  Statute  5  Vict.  c.  27  (sess.  2),  that  the  rent 
in  a  lease  made  under  it  is  to  be  payable  quarterly,  and  that  the 
amount  to  be  paid  for  insurance  is  to  be  three-fourths  of  the  value, 
are  not  made  an  essential  part  of  the  contract,  but  are  mere  mat- 
ters of  form  prescribed  by  the  statute.  The  difficulty,  even  if  it 
existed,  may  be  remedied,  for  if,  under  the  4th  section  of  the 
statute,  the  bishop  and  patrons  having  had  the  Act  called  to  their 
attention,  now  thought  proper  to  execute  a  lease  in  the 
terms  agreed  *  upon,  the  plaintiff  Oreen  would  get  a  perfect  *  462 
indefeasible  title  under  the  4th  section.  Such  a  lease,  even 
if  inconsistent  with  the  provisions  of  5  Vict.  c.  27  (sess.  2.), 


(a)  Pages  88,  84  (4th  ed.).  id)  1  Atk.  290. 

(6)  1  Vera.  166.  (e)  2  Phil.  896. 

(c)  ITVea.  173. 
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would  be  perfectly  valid  under  the  rights  of  leasing  given  to  the 
incumbent  by  the  common  law,  modified  by  the  previous  statutes 
on  the  subject^  IS  Eliz.  c.  10,  and  18  Eliz.  c.  11.  Those  rights  are 
not  expressly  abrogated  by  5  Yict.  c.  27  (sess  2.),  and  where  not 
inconsistent  the  several  Acts  may  stand  together. 

Bacon's  Abridgment,  (a)  Dwarris  on  Statutes,  (6)  FotUrU 
Casey  (<?)  Coke's  first  Institute,  (d)  Doe  d.  Tennyson  v.  Lord 
Yarhoroughy  («)  Watson^s  Casey  (jg)  Crowley^s  Case.  (K) 

Mr.  Selwyn  and  Mr.  Niddery  in  support  of  the  bill.  —  The  error 
which  is  to  be  apparent  on  a  decree  in  order  to  support  a  bill  of 
review  does  not  mean  direct  error,  or  error  on  the  face  of  the 
decree  manifestly  inconsistent  with  the  decree  as  it  stands,  but  it  is 
sufficient  if  error  appear  in  the  body  of  the  decree,  and  for  the 
purpose  of  discovering  such  error  you  may  look  not  only  at  the 
decree,  but  also  at  what  the  decree  refers  to.  Orice  v.  Chod- 
win.  (i)  Formerly  all  the  pleadings  were  enrolled.  This  is  not 
so  now V  for  according  to  the  order  of  the  17th  March,  1843,  no 
part  of  the  statements,  Jkc,  are  to  be  stated  in  the  enrolment. 
The  eflFect  of  the  Order,  however,  is  not  to  vary  the  rights  of  the 
suitor,  but  merely  to  prescribe  a  formal  practice  in  the  office  of 
enrolments.  The  suitor  may  still,  as  formerly,  look  at  the  record 
in  a  neighbouring  office.     There  is  then,  here,  error  appar- 

*  468    ent  *  on  the  face  of  the  decree,  for  the  decree  directs  the 

specific  performance  of  an  agreement  which,  according  to 
the  existing  law,  cannot  be  legally  performed.  The  error  is  incon* 
sistency  between  the  terms  of  the  decree  and  a  public  statute,  and 
that  is  error  sufficiently  apparent  to  support  the  bill.  The  agree- 
ment is  for  a  lease  under  the  provisions  of  the  Statute  5  Yict 
c.  27  (sess.  2),  and  thelease,  if  executed  pursuant  to  the  agreement, 
would  not  be  in  conformity  with  the  provisions  of  the  statute.  By 
the  agreement  the  rent  is  to  be  paid  half-yearly,  whereas  by  the 
statute,  reservaetion  of  the  rent  quarterly  is  made  a  condition  pre- 
cedent to  every  valid  lease  under  the  Act.  So  by  the  agreement  a 
fixed  sum  is  to  be  paid  in  respect  of  the  insurance,  while  the  Act 

(a)  Vol.  4.  pp.  744,  746,  747.  («)  1  Bing.  24. 

(6)  Pages  530,  681.  {g)  8  Salk,  26. 

(c)  11  Rep.  66  a.  (h)  2  Swanst.  1. 

Id)  881  a,  b. 

(0   Free.  Chan.  260;  Yin.  Abr.  Chan,  tit  Z. 
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prescribes  the  payment  of  a  sum  equal  to  three-fourths  of  the 
annual  value.  These  provisions  of  the  statute  are  imperative, 
and  tlieir  observance  is  of  the  essence  of  the  contract,  and  not  a 
mere  formal  matter ;  nor  can  the  Court  assume  that  validity  will 
be  given  to  a  lease  notwithstanding  their  violation,  by  the  consent 
of  the  ordinary  and  patron.  A  lease  pursuant  to  the  contract 
being  void  as  a  violation  of  the  statute,  cannot  be  supported  as 
within  the  rights  of  the  rector  or  vicar  under  preceding  statutes 
upon  the  subject.  The  5  Yict.  c.  27  (sess.  2),  and  the  preceding 
statutes,  18  Eliz.  c.  10  and  18  Eliz.  c.  11,  being  in  pari  matend, 
are  to  be  read  together.  There  are  stipulations,  moreover,  in  the 
agreement  which  are  violations  of  the  earlier  law  on  the  subject 
By  that  law  the  tenant  could  not  hold  under  a  lease  dispunishable 
for  waste ;  but  by  the  present  agreement  he  is  to  be  at  liberty  to 
plough  up  grass  land  on  payment  of  a  fine. 

They  also  referred  to  Doe  d.  Tennyson  v.  Lord  Tar- 
borough,  (a)  •  Simmons  v.  Norton,  (6)   Story  on  Equity    *  464 
Pleadings,  (c)  Bailey  v.  Murin,  (<i)  Rex  v.  Loxdale.  (e) 

Mr.  R.  Palmer,  in  reply,  cited  0*Brien  v.  Connor.  (^) 

Judgment  reserved. 

February  26. 

The  Lord  Chancellor.  —  I  am  of  opinion  that,  upon  the 
demurrer  to  this  bill  of  review,  there  ought  to  be  judgment  for  the 
defendant. 

The  argument  at  the  bar  proceeded  long  on  the  nature  of  a  bill 
of  review,  and  the  objections  to  the  original  decree  in  respect  of 
which  upon  a  bill  of  review  it  may  be  reversed,  —  the  plaintifi^s 
counsel  contending  that  every  error  of  law  to  be  discovered  in  the 
decree,  on  which  it  ought  to  be  reversed  when  appealed  against,  is 
sufficient  for  reversing  it  on  a  bill  of  review, — and  the  defendant's 
counsel  contending  that  a  bill  of  review  does  not  apply  to  the 
propriety  of  the  decision  on  the  merits,  even  on  points  of  law,  and 

(a)  1  Bing.  24. 

(6)  7  Bing.  640,  646 ;  Co.  Litt  48  a,  53  6. 

(c)  Sect  424.  (e)  1  Burr.  446. 

(d)  1  Vent.  244.  (^)  2  Bal.  &  B.  146. 
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deals  only  with  what  is  contrary  to  the  forms  and  practice  of  the 
Court.  The  latter  position  does  seem  to  be  supported  by  high 
authority.  Excluding  a  bill  of  review  on  the  discovery  of  new 
matter  since  the  decree,  which,  with  leave  of  the  Court,  may  be 
brought  on  the  whole  merits  of  the  case,  it  is  laid  down  by  Lord 
Redesdale  in  his  valuable  treatise  on  Pleading  in  Chancery,  (a) 

that  upon  a  bill  of  review  "  the  decree  can  only  be  reversed 
*  465    upon  the  ground  of  the  apparent  *  error ;  as  if  an  absolute 

decree  be  made  against  a  person  who,  upon  the  face  of  it, 
appears  to  have  been  at  the  time  -  an  infant."  In  Perry  v. 
FhelipSy  (6)  Lord  Eldon  uses  language  which,  as  reported,  does 
not  very  distinctly  draw  the  distinction  between  the  errors  of  law 
in  the  decree  which  may  and  may  not  be  taken  advantage  of  upon 
a  bill  of  review,  but  which  may*  mean  that  the  bill  of  review  can 
only  reach  such  errors  as  the  one  given  by  way  of  illustration  by 
Lord  Redesdale.  In  TVulock  v.  Rohey^  as  reported  in  11  Jurist, 
999,  Lord  Cottenham  intimates  that  he  considered  this  to  be  the 
opinion  expressed  by  Lord  Eldon  in  Perry  v.  PkelipSf  (<?)  and  he 
adds,  ^^  I  have  always  understood  the  law  to  be  as  there  stated." 
"  Error  apparent  on  the  face  of  the  decree  is  distinguished  from 
matter  which  may  be  set  right  on  appeal,  as  it  deals  only  with 
what  is  contrary  to  the  forms  of  the  Court,  not  with  what  has 
relation  to  the  judgment  of  the  Court."  But  these  can  only  be 
considered  as  dicta  although  of  the  highest  authority ;  for  in  Perry 
V.  Phelips^  (6)  Lord  Eldon  did  actually  discuss  the  whole  decree,^ 
and,  deciding  that  it  was  right  on  the  merits,  abstained  from  giving 
judgment  on  any  matter  of  form.  According  to  the  marginal  note, 
all  that  was  there  decided  on  this  point  was,  that  ^^  error  apparent 
to  support  a  bill  of  review  must  be  plain  and  obvious,  not  merely 
an  erroneous  judgment."  And  in  Ihilock  v.  Bobey^  (rf)  Lord  Cot- 
tenham likewise  entered  into  the  merits  of  the  decree,  saying  that 
the  Vice-chancellor  was  right  and  that  there  was  nothing  like 
error  on  the  face  of  the  decree. 

Examining  the  authorities  which  I  believe  are  all  referred 
♦466     to  in  a  very  learned  note  to  the  report  of  Trttelock*Y. 

Rohey^  («)  I  do  not  find  it  anywhere  laid  down  that  any 

(a)  Page  84  (4th  ed.).  {d)  2  Phil.  895  [16  Sim.  266,  276]. 

(6)  17  Ves.  178.  \e)  11  Jurist,  697  [16  Sim.  266,  276]. 

(c)  Reported  in  11  Jurist,  999 
>  See  Evans  o.  Clement,  14  HI.  206. 
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error  in  law  in  a  decree  which  would  be  sufficient  ground  for 
reversing  it  on  an  appeal  is  sufficient  to  support  a  bill  of  review ; 
but,  if  those  authorities  are  to  be  regarded,  any  error  of  law  appar- 
ent on  the  face  of  the  decree  may  be  taken  advantage  of  by  a  bill  of 
review.  The  inclination  of  my  opinion  is  that  the  rule  contended 
for  by  the  defendant's  counsel  is  too  narrow.  If  there  were  a 
declaration  on  the  face  of  a  decree  that  by  a  limitation  in  a  will  of 
Blackacre  to  J.  S.  and  his  heirs  for  ever,  J.  S.  took  only  an  estate 
for  life,  or  that  the  second  son  of  a  man  who  died  intestate  seised 
of  freehold  land  was  entitled  to  the  land  as  heir-at-law  and  not  the 
eldest  son,  I  rather  think  that  this  would  be  error  apparent  on  the 
decree,  for  which,  after  enrolment,  there  might  be  a  bill  of  review, 
although  the  practice  and  all  the  forms  of  the  Court  had  been 
observed  in  the  original  suit. 

But  it  will  not  be  necessary  for  me  to  lay  down  any  rule  upon 
the  subject,  for,  looking  to  the  alleged  error  assigned  by  this  bill 
of  review,  and  assuming  that  this  error  is  apparent  upon  the  decree, 
I  am  ready  to  say,  in  nulla  est  erratum. 

If  it  were  error,  I  think  it  is  apparent  on  the  decree.  The 
reformed  practice,  of  not  setting  out  in  externa  all  the  proceedings 
in  the  suit,  was  not  meant  to  vary  the  effect  of  bills  of  review. 
This  enrolled  decree,  after  shortly  reciting  the  proceedings,  says, 
'*  As  in  and  by  the  said  bills,  interrogatories,  answers,  replications, 
and  evidence,  duly  filed  and  remaining  of  record  in  the  said  Courts, 
reference  being  thereunto  had,  will  more  fully  appear."  "  Verba 
relata  inesse  videntur." 

*The  error  assigned  by  the  bill  of  review  is  that  the  •46T 
agreement  for  the  specific  performance  of  which  the  orig- 
inal bill  was  filed  was  contrary  to  the  Statute  5  Vict,  c,  27 
(sess.  2),  and  that  the  decree  which  directs  the  specific  perform- 
ance of  this  agreement  is  contrary  to  this  statute.  The  agreement 
is  set  out  at  length  in  the  original  bill,  and  the  decree  as  enrolled 
directs  the  specific  performance  of  it.  Therefore,  if  the  decree  is 
erroneous,  the  error  of  law  is  apparent  on  the  face  of  it. 

But  after  having  fully  considered  the  Statute  6  Vict.  c.  27 
(sess.  2),  and  compared  it  with  the  preceding  enabling  and  dis- 
abling statutes  respecting  ecclesiastical  leases,  I  have  come  to  the 
conclusion  that  the  agreement  is  not  illegal,  and  that  the  lease 
directed  to  be  made  in  conformity  to  it  would  be  valid,  and  bind- 
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ing  on  the  successor  of  the  present  incumbent  of  the  parish  of 
Fillingham. 

I  continue  of  the  opinion  which  I  expressed  during  the  argument, 
that  the  great  question  in  this  case  is,  whether  the  lease  would 
have  been  valid  before  5  Vict.  c.  27  (sess.  2),  passed.  If  it  would 
not  have  been  valid,  C(Mlit  qucB9ti0y  and  the  bill  for  a  specific  per- 
formance ought  to  have  been  dismissed.  But  if  it  would  have  been 
valid,  I  think  that  it  is  not  affected  by  5  Yict.  c.  27,  and  that  the 
original  decree  is  quite  correct. 

The  conditions  presoribed  by  that  statute  which  are  not  com- 
plied with  in  this  agreement  are  (as  I  think)  only  required  in 
leases  by  a  parson  or  vicar  which,  without  the  additional  powers 
of  leasing  conferred  by  this  statute,  the  parson  or  vicar  could  not 
have  lawfully  granted. 

The  admission  at  one  time  made  by  the  plaintiff's  counsel 
♦468  that  before  5  Vict.  c.  27  (sess.  2),  this  agreement  *  would 
have  been  valid,  was  afterwards  retracted.  The  objection 
to  its  validity  then  relied  upon  was,  that  the  lessee  would  be  dis- 
punishable of  waste.  But  I  do  not  think  that  such  an  inference  is 
to  be  drawn  from  any  of  the  anxious  stipulations  introduced  into 
the  agreement  with  a  view  to  good  husbandry  during  the  term  and 
for  the  purpose  of  insuring  that  the  land  should  be  left  in  good 
condition  at  the  end  of  it.  It  does  not  appear  that  Thacker  Hill 
Close  was  ancient  meadow,  and  Simmons  v.  Norton^  (a)  so  much 
relied  upon,  does  not  show  that  it  is  necessarily  waste  to  plough  a 
field  that  has  been  in  grass,  or  to  lay  down  in  grass  a  field  that 
has  been  arable. 

By  the  common  law,  modified  by  18  Eliz.  c.  10,  a  parson  or  vicar 
might  grant  a  lease  of  any  part  of  his  glebe  for  twenty-one  years  or 
three  lives,  the  lease  being  confirmed  by  the  patron  and  ordinary. 

Could  it  have  been  the  intention  of  the  legislature  by  5  Yict.  c.  27 
(sess.  2),  to  take  away  from  the  parson  and  vicar  the  power  of 
leasing  for  lives  altogether  and  for  a  longer  term  than  fourteen 
years,  and  unless  the  rent  be  reserved  quarterly  and  unless  all  the 
expensive  preliminary  forms  are  observed,  and  unless  all  the  spe- 
cial covenants  are  introduced  into  the  lease  and  all  the  conditions 
are  performed,  which  are  required  to  give  validity  to  such  a  lease 
as  may  be  granted  under  the  powers  conferred  by  the  new  enabling 
statute? 

(a)  7  Bing.  640. 
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There  is  no  intimation  in  any  part  of  this  statute  that  the  legis- 
lature intended  by  it  to  restrain  any  power  of  leasing  which  parsons 
or  vicars  before  possessed.  The  title  calls  it  ^^  An  Act  for  better 
enabling  Incumbents  of  Ecclesiastical  Benefices  to  demise  the 
Lands  belonging  to  their  Benefices  on  farming  Leases,"  and 
the  preamble  *  recites  that  ^^  it  would  be  advantageous  to  *  469 
ecclesiastical  benefices  if  the  incumbents  thereof  were  em- 
powered, with  such  consent  and  under  such  restrictions  as  are 
hereinafter  expressed,  to  demise  the  lands  of  or  belonging  to  the 
see  for  a  term  of  years  certain  for  farming  purposes."  Then  sec- 
tions 8,  4,  6, 18, 14,  and  others,  expressly  confine  the  requisites  of 
the  lease  therein  specified  to  leases  granted  by  incumbents  "  under 
the  authority  of  this  Act,"  or  "  under  this  Act,"or  "  under  the  pro- 
visions of  this  Act,"  clearly  indicating  that  leases  were  still  to  be 
granted  by  incumbents  to  which  this  Act  does  not  apply,  and  which 
therefore  would  be  governed  as  before  by  the  common  law  and  18 
Eliz.  c.  10. 

There  may  certainly  be  an  implied,  as  well  as  an  express,  repeal 
of  existing  laws  by  new  laws ;  but  that  is  where  the  new  and  the 
old  laws  are  conflicting  and  cannot  stand  together.  ^^  Leges  pos- 
teriores  leges  priores  contrarias  abrogant."  But  if  there  is  no 
express  repeal  and  the  old  and  the  new  laws  may  both  be  operative, 
the  old  remain  in  force. 

The  Master  of  the  Bolls,  therefore,  having  decreed  the  specific 
performance  of  a  lawful  agreement,  the  assignment  of  error  in  this 
bill  of  review  entirely  fails. 

The  plaintiff's  counsel  further  contended  that,  at  all  events,  the 
decree  was  wrong,  because  there  is  at  least  a  doubt  on  the  con- 
struction of  the  statute  and  upon  the  validity  of  the  lease,  and 
that  the  tenant  ought  not  to  be  decreed  to  take  a  doubtful  title. 
According  to  the  very  learned  and  excellent  judgment  of  Lord 
Justice  Turner,  when  Vice-Chancellor,  in  Pyrke  v.  Wadding- 
hamy  (a)  that  is  to  be  considered  a  doubtful  title  on  whijsh 
other  *  Judges  entertain  a  doubt,  although  the  Judge  who  *  470 
is  to  decide  the  cause  has  none.  ^  But  it  is  wholly  unneces-  • 
sary  for  me  further  to  consider  this  point,  as  I  am  of  opinion  that 

(a)  10  Hare,  1. 

1  See  Mullingfl  v.  Trinder,  L.  R.  10  Eq.  449 ;  13  W.  R.  1186 ;  89  L.  J.  Ch. 
833;  Murrell  o.  Goodyear,  anie,  482;  1  Sugden  Y.  &  P.  (8th  Am.  ed.)  885, 
note  (d),  386,  note  (e). 
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upon  a  bill  of  review  the  plaintiff  is  confined  to  the  errors  which  he 
has  specifically  assigned,  and  here  no  error  in  respect  of  doubtful 
title  is  assigned ;  and  I  am  further  of  opinion  that  such  an  error 
could  not  be  considered  "  error  at  law  apparent  on  the  decree  " 
andf  therefore,  after  enrolment,  could  only  be  reached  by  an  appeal 
to  the  House  of  Lords.  The  improper  decreeing  or  refusal  of  a 
specific  performance,  where  the  title  is  alleged  to  be  doubtful,  is 
not  an  error  of  law,  but  an  improper  exercise  of  the  discretion 
▼ested  in  the  equity  Judge,  and  therefore  is  the  fit  subject  of  t 
rehearing  or  an  appeal,  —  not  of  a  bill  of  review. 

Upon  the  whole  I  am  of  opinion  that  this  bill  of  review  discloses 
no  ground  for  reversing  the  decree,  and  that  the  demurrer  to  it 
ought  to  be  allowed. 

The  Lord  Justice  Knight  Bruce.  —  My  impression  is,  that  upon 
the  original  hearing  between  these  parties  at  the  Bolls,  the  bill 
then  before  the  Court  should  have  been  dismissed.  I  think  so, 
because  of  the  subject  and  nature  and  terms  of  the  agreement 
which  it  sought  to  enforce,  —  that  subject  being  glebe  land 
belonging  to  an  ecclesiastical  rectory,  —  and  the  law  as  to  ecclesi- 
astical leases  being  in  the  state  in  which  it  is.'  Whether,  inde- 
pendently of  any  question  of  bad  or  doubtful  title,  or  defective  or 
doubtful  power,  the  agreement  is  one  of  which  it  was  or  would 
have  been  right  to  decree  specific  performance  at  the  landlord's 
instance  against  the  tenant,  I  give  no  opinion.     But  on  the  ground 

of  the  nature  of  the  title,  I  am  not  satisfied  that  this  is  not 
•  471    a  proper  case  for  a  bill  of  review,  or  that  the  *  demurrer 

before  us  ought  not  to  be  overruled.  The  Lord  Chancellor 
and  the  Lord  Justice  Turner,  however,  being  both  of  opinion  that 
it  ought  to  be  allowed,  it  will  of  necessity  be  so. 

The  Lord  Justice  Turner.  —  I  agree  in  opinion  with  the  Lord 
Chancellor,  that  this  demurrer  ought  to  be  allowed.  I  think  that 
the  errors  assigned  are  not  such  as  can  properly  be  made  the 
ground  of  a  bill  of  review. 

It  is  not  easy  to  say  precisely  what  is  to  be  considered  as  error 
apparent  on  which  a  bill  of  review  may  be  founded ;  but  I  think 
that  the  cases  warrant  the  conclusion  that  a  mere  error  in  judg- 
ment does  not  furnish  a  sufficient  foundation  for  such  a  biU.  Lord 
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Eldon  has  expressly  bo  stated  in  Perry  v.  Phelips,  (a)  and  Lord 
CoTTENHAM  has  adopted  that  statement  in  Trulock  v.  Bohey.  (i) 
He  has,  indeed,  gone  farther,  and  spoken  of  such  bills  as  confined 
to  cases  in  which  the  decree  is  contrary  to  the  forms  and  practice 
of  the  Court ;  but,  with  all  deference  to  so  high  an  authority,  I 
venture  to  doubt  whether  this  latter  position  is  correct;  for  in 
Yiner's  Abridgment,  title  Ohancery,  letter  Z,  there  are  cases  which 
certainly  do  not  fall  within  the  range  of  that  position.  If  there 
appears  that  in  a  case  in  which  there  was  a  devise  of  the  whole 
estate,  when  by  the  statute  only  two-thirds  could  be  devised,  a  bill 
of  review  was  allowed,  and  that  it  was  allowed  also  in  a  case  in 
which  the  Lord  Chancellor  had  decided  a  point  of  law  contrary  to 
the  opinion  of  all  the  Judges,  and  under  the  same  letter  plaeitum 
4,  it  is  said,  ^'  so  if  the  Lord  Chancellor  errs  in  his  con- 
science upon  a  matter  of  fact  proved  *  before  him,  there  ♦  472 
may  be  a  review  upon  this  matter,  because  there  needs  no 
new  examination  ;  but  this  may  be  reviewed  upon  the  old  depos- 
itions, and  this  is  usual."  This  authority,  however,  such  as  it  is, 
goes  no  further  than  that  a  bill  of  review  will  lie  upon  an  erro- 
neous decision  on  an  equitable  point,  founded  upon  the  facts  in 
proof,  and  that  the  depositions  in  the  original  cause  may  be  looked 
into  upon  the  hearing  of  the  bill  of  review.  It  throws  no  light  upon 
the  subject  before  us,  what  is  the  nature  of  the  error  on  which 
such  a  bill  can  be  brought. 

In  addition  to  the  cases  to  which  I  have  referred,  we  are  much 
indebted  to  Mr.  Monro,  for  having  furnished  us  with  several  cases 
from  the  registrar's  books  of  demurrers  to  bills  of  review,  and  with 
notes  from  the  registrar's  minute-books  of  what  passed  upon  the 
hearing  of  those  demurrers,  (c)  Prom  these  notes  it  appears  that 
the  errors  assigned  were  partly  on  matters  of  form,  and  partly  on 
points  which  had  been  decided  in  the  causes,  not  appearing  to  have 
involved  any  general  question  of  law,  and  the  errors  were,  without 
an  exception,  overruled.  It  is,  of  course,  impossible  now  to  say 
with  certainty  whether  the  objections  on  the  latter  ground  were 
overruled  upon  the  merits,  or  upon  the  ground  that  the  Court 
would  not  entertain  them ;  but,  so  far  as  can  be  collected  from  the 
notes,  there  is,  I  think,  every  reason  to  suppose  that  the  Court 
overruled  these  errors  upon  this  ground,  that  a  bill  of  review  could 

(a)  17  Vea.  173.  (6)  2  PWl.  896. 

(c)  For  the  cases  and  notes  referred  to  by  his  Lordship,  se^post^  p.  476. 
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not  be  founded  upon  them ;  for  in  some  of  the  notes  the  objection 
appears  to  have  been  pointedly  taken  by  the  defendants'  counsel 
that  the  errors  ran  into  the  merits  of  the  cause,  and  went  to  show 
that  the  decree  was  unjust. 

*  478       ♦  These  cases,  therefore,  appear  to  me  to  lead  to  the  con- 

clusion that  a  mere  erroneous  decision  cannot  be  made  the 
subject  of  a  bill  of  review,  thus  confirming  Lord  Eldon's  dictum  in 
Ferry  v.  Phelipa^  (a)  adopted  by  Lord  Cotfenham  in  Tndock  v. 
Rohey.  (V)  There  is  also  a  case  of  O^Brien  v.  Connor y  (c)  before 
Lord  Manners,  which  it  may  be  right  to  notice.  His  Lordship 
there  speaks  of  error  apparent  as  error  in  point  of  law,  that  is,  he 
says,  an  erroneous  result  drawn  by  the  Court  from  the  facts  appar- 
ent upon  the  record ;  and  he  adds,  "  error  in  point  of  law  cannot 
be  shown  unless  it  appears  that  upon  the  facts  alleged  and  proved, 
and  as  such  forming  part  of  the  record  of  the  decree,  the  judgment 
pronounced  was  a  mistake  in  point  of  law ; "  but  he  does  not  say 
what  degree  of  mistake  in  point  of  law  will  be  sufficient  ground  for 
such  a  bill,  and  the  authorities  were  not  fully  gone  into  in  the  case 
before  him,  which  had  no  other  foundation  than  an  objection  for 
want  of  parties  not  taken  at  the  original  hearing. 

Upon  the  whole,  looking  at  the  authorities,  the  cases  in  which 
bills  of  review  have  been  allowed,  and  in  which  they  have  been 
disallowed,  —  the  just  conclusion  appears  to  me  to  be  that  such  a 
bill  cannot  be  maintained  unless  the  decree  sought  to  be  reversed 
be  contrary  to  some  statutory  enactment  or  to  some  principle  or 
rule  of  law  or  equity  recognized  and  acknowledged  or  settled  by 
decision,  or  be  at  variance  with  the  form  and  practice  of  the  Court. 

Such  billSf  it  is  true,  are  in  some  respects  analogous  to  writs  of 
error,  which,  as  I  apprehend,  led  in  the  first  instance  to  the 

*  474   introduction  of  them  ;  but  bearing  in  *  mind  that  decrees  in 

equity  are  open  to  rehearing,  and  looking  to  the  cases,  I 
think  it  would  be  going  too  far  to  carry  the  analogy  throughout, 
and  to  hold  that  a  bill  of  review  will  lie  in  all  cases  similar  to  those 
in  which  a  writ  of  error  could  be  brought  at  law.  The  signature 
and  enrolment  of  decrees  is  a  wise  provision  for  terminating  litiga- 
tion so  far  as  this  Court  is  concerned,  and  it  is,  I  think,  of  great 
general  importance  that  the  litigation  when  so  terminated  should 
not  be  reopened  except  upon  the  most  plain  and  manifest  error.  If 
it  is  to  be  reopened  upon  mere  errors  in  judgment,  I  can  see  no  end 

(a)  17  Ves.  178.  (6)  2  PhU.  896.  (c)  2  Bal.  ^B.  146. 
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of  litigation  here,  more  especially  if  what  Lord  Bedesdalb  states 
is  correct,  that  where  a  decree  is  reversed  upon  a  bill  of  review, 
another  bill  of  review  may  be  brought  upon  the  decree  of  reversal, 
a  point,  however,  which,  upon  the  cases,  does  not  appear  to  be 
settled. 

This  being  my  view  of  the  cases  in  which  a  bill  of  review  can  be 
filed,  it  is  to  be  considered  whether  this  bill  can  be  maintained 
consistently  with  that  view,  and  I  am  of  opinion  that  it  cannot; 
The  original  bill  in  this  case  was  filed  by  a  rector  for  the  specific 
performance  by  the  defendant  of  an  agreement  to  take  a  lease  of 
the  glebe  lands  belonging  to  the  rectory.  The  errors  alleged  by 
this  bill  of  review  —  and  it  is  to  the  errors  alleged  only  we  can 
look  —  are  that  a  lease  of  the  glebe  cannot  be  granted  otherwise 
than  according  to  the  provisions  of  the  Statute  5  Yict.  c.  27  (sess.  2) 
—  that  the  agreement  for  the  lease  is  at  variance  with  and  repug- 
nant to  the  provisions  of  the  statute,  and  that  a  lease  therefore 
cannot  be  granted  according  to  the  agreement,  and  that  the  agree- 
ment cannot  be  specifically  performed ;  that  the  decree  in  directing 
specific  performance,  and  a  lease  to  be  settled  according  to  the 
agreement,  is  contrary  to  the  statute  ;  and  that  if  the  plaintiff  be 
compelled  to  perform  the  agreement  and  to  accept  the  lease, 
such  *  lease  will  be  repugnant  to  the  statute,  and  will  not  be  *  476 
binding  upon  the  successors  of  the  defendant,  the  rector. 
These  alleged  errors  amount,  as  it  seems  to  me,  to  no  more  than 
this,  that  an  erroneous  construction  has  been  put  upon  the  Statute 
5  Vict.  c.  27  (sess.  2)  ;  that  that  statute  ought  to  have  been  held 
to  have  repealed  the  older  statutes,  under  which,  before  it  was 
passed,  leases  of  glebe  lands  could  be  made,  or  at  all  events,  and 
giving  the  most  extended  construction  to  the  alleged  errors,  that  it 
is  so  doubtful  whether  the  older  statutes  are  not  repealed  by  the 
statute  referred  to,  that  a  specific  performance  ought  not  to  have 
been  decreed. 

But  the  Statute  5  Yict.  c.  27,  is  a  modem  statute.  The  con- 
struction to  be  put  upon  it  depends  upon  its  language  and  provi- 
sions, is  governed  by  no  settled  rule  or  principle  of  law,  and  is 
afifected  by  no  decision.  Assuming,  therefore,  the  Master  of  the 
Bolls  to  have  erred  in  the  construction  of  the  statute ;  that  he 
ought  to  have  held  it  to  have  repealed  the  older  statutes,  or  at  all 
events  to  have  held  that  there  was  so  much  doubt  as  to  its  opera- 
tion that  a  specific  performance  ought  not  to  be  decreed, — his 
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error,  as  it  seems  to  me,  was  mere  error  in  judgment  or  opinion. 
He  contravened  no  rule  or  principle  of  law,  and  contradicted  no 
decision,  and  I  think,  therefore,  upon  the  grounds  already  stated, 
his  decree  cannot  be  impeached  by  a  bill  of  review. 

This  being  my  opinion  upon  the  point  of  pleading,  which  I  have 
gone  into  at  length,  as  I  consider  it  to  be  one  of  much  importance, 
it  is  unnecessary  for  me  to  give  any  opinion  upon  the  construction 
of  the  statute  in  question,  but  I  think  it  right  to  add  that  I  entirely 
agree  in  opinion  with  the  Lord  Chancellor  upon  that  point ;  and 
that,  with  deference  to  my  learned  brother,  who,  I  believe, 
*  476  entertains  a  different  opinion,  I  do  not  think  *  the  operation 
of  the  statute  so  doubtful  as  that  a  specific  performance 
ought  not  to  have  been  decreed. 

Upon  the  question  whether  a  valid  lease  can  be  made  under  the 
older  statutes,  I  am  not  so  fully  satisfied ;  but  this  point  does  not 
seem  to  me  to  be  open  upon  the  errors  alleged,  and  if  it  is  I 
think  it  would  furnish  no  ground  for  naaintaining  this  bill  of 
review. 

I  am  of  opinion,  therefore,  that  the  demurrer  must  be  allowed. 


[Extract  from  Minute  BooL] 
OADES  V.  VI6URES. 

L.  K.    Februaiy  8,  1702. 

Jekkings,  for  the  defendant  Oades.  —  We  have  brought  a  bill  of  review,  and 
'Vigures  hath  demurred  and  pleaded,  and  here  is  a  decree  nisi  cotud  to  pay  the 
money  de  bonis  propriis,  and  we  do  assign  it  for  error  and  to  pay  costs  also. 

Vernon. — They  do  (resp.),  they  had  assets  sufficient  to  pay  us  our  60Z.  with 
interests  and  costs,  and  it  is  so  decreed. 

ThornhiUi  of  the  same  side.  ^->  They  had  above  800{.  assets,  and  did  admit  it 


The  answer  read,  whereby  did  ask  about  24002.  in  his  hands,  and  paid  over 
to  Oades. 

Cub.  —  Allow  the  plea  and  demurrer,  and  dismisf  the  bill  of  review. 
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[Extract  from  Registrar's  Book,  B.  1702,  fol.  145.] 

Inter  JACOB.  OADES  et  CHRISTOFER.  PRISSICK  ad.  JOHIS  ?  q 

HUBBACK,  defunct, S  ^ 

ROBT.VIGURES Deaem. 


L.  K.    February  3,  1702. 

The  matter  of  the  plea  and  demurrer  put  in  by  the  defendant  Yigures  to  the 
plaintiffs'  bill  of  review,  which  seeks  to  review  and  reverse  a  decree  made 
in  a  cause  wherein  John  Yigures  was  plaintiff;  *and  the  now  plaintiff  *477 
and  defendants  coming  this  present  day  to  be  argued  before  the  Right 
Honourable  the  Lord  Keeper,  in  the  presence  of  counsel  learned  on  both  sides, 
the  plaintiffs'  counsel  opened  the  several  errors  assigned  for  reversing  the  said 
decree,  and  the  defendant  opened  the  defendant's  pleas,  wherein  is  set  forth  the 
billy  answer,  replication,  decree,  orders,  reports,  exceptions,  and  proceedings  in 
the  said  cause,  and  the  said  defendant  pleads  the  same  in  bar  to  the  said  bill  of 
review  and  any  relief  thereby  sought,  and  the  said  defendant  demurs,  for  that  it 
appears,  by  the  plaintiffs'  own  showing,  that  the  said  decree  is  duly  signed  and 
enrolled  in  thb  Court,  and  for  that  no  error  in  law  doth  appear  in  the  body  of 
the  said  decree,  nor  no  new  matter  assigned  whereby  to  reverse  the  said  decree : 
Upon  debate  of  the  matter  and  reading  the  now  plaintiffs'  bill  in  this  cause,  and 
hearing  what  was  alleged  on  both  sides,  his  Lordship  doth  order  that  the  said 
plea  and  demurrer  do  stand  and  be  allowed,  and  that  the  plaintiffs'  bill  of  review 
be  dismissed. 


[Extract  from  Minute-Book.] 
ALLANSON  ».  DOULBEN. 

L.  K.    July  12,  1703. 

Crawford,  for  plaintiff.  —  This  comes  to  be  heard  on  a  demurrer  to  a  bill  of 
review,  and  the  first  error  assigned  is  that  there  is  no  such  bill  between  the  par* 
ties  as  is  set  forth  to  be  enrolled. 

Se/jt  Poujya.  —  There  is  no  such  cause  entitled  as  is  set  forth  in  the  decree. 

ibfr.  Cooper. 

Mr,  Jennings,  for  defendant. — There  was  no  process  served  on  any  other 
person  than^Mr.  Allanson,  nor  any  other  person  brought  to  a  hearing. 

Mr.  Vemony  for  defendants. — Though  there  be  other  defendants,  yet  none 
served  or  answered. 

Cub. — Overrule  this  error. 
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Crawford,  —  There  ia  no  time  mentioned  when  the  decree  passed.  It  is  men- 
tioned to  be  the  5th  year  of  the  reign  of  the  Queen,  when  it  was  the  first. 

The  decree  read. 

The  docquet  read,  wherein  it  is  dated  in  the  first  year  of  the  Queen. 

Cur.  —  Overrule  this  error. 

*  478        *  Crawford.  —  They  lefl  out  the  word  "  adjudged  ^  in  the  drawing-np 

of  the  decree. 

Seijt  Powys.  —  It  is  a  necessary  word,  and  never  drawn  up  otherwise. 

Jlfr.  Jennings^  for  defendant. 

Cur.  —  Overrule  this  error. 

Crawford,  —  There  is  an  error  in  proceedings  in  discharging  an  order, 
whereby  our  depositions  were  suppressed. 

Vernon,  —  This  order  was  discharged  on  hearing  both  sides. 

Cur.  —  Overrule  this  error. 

Crawford,  —  The  money  is  decreed,  and  we  are  not  to  have  the  vouchers  up, 
being  the  coexecutor,  and  we  ought  to  have  the  vouchers  to  justify  the  payments 
of  those  vouchers. 

8erjt,  Powya, — If  we  are  to  allow  of  Evans*  payments,  we  ought  to  have  the 
vouchers  to  make  out  those  payments  which  Evans  made  to  discharge  ourselves. 

Mr,  Cooper,  —  If  the  payment  by  Evans  be  just,  yet  we  ought  to  have  the 
vouchers  to  justify  us  when  we  shall  be  questioned  again. 

Mr,  Jennings,  —  On  a  cross-bill,  we  have  sworn  when  the  account  was  made 
up  all  the  vouchers  were  delivered  up. 

Mr,  Vernon,  —  This  is  no  error  in  the  decree,  and  it  is  supposed  that  the 
vouchers  were  delivered  up. 

Cur.  —  Overrule  this  error. 

Crawford,  —  They  have  drawn  up  the  decree  that  they  shall  have  satisfaction 
acknowledged  on  a  judgment  obtained  on  a  bond,  whereas  we  ought  to  have  the 
benefit  of  the  judgment  against  any  other  creditor. 

Serjt,  Powys,  —  This  Evans  pretended  he  was  1500^  out  of  purse  in  defend- 
ing of  suits,  and  by  the  articles  between  Evans  and  Allanson,  Evans  is  to  be 
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allowed  the  same  out  of  the  first  assets,  and  by  the  decree  the  articles  are  to  be 
made  good.  But  they  drawing  up  the  decree  that  this  15002.  shall  be  made 
good,  and  that  the  bond  ih&U  be  delivered  up. 

Mr.  Cooper,  —  The  decree  u  carried  on  beyond  the  agreement  in  deliyering 
up  the  bond,  whereas  we  have  a  bond  due  to  us  from  Sir  William  Williams 
which  ought  to  be  first  satisfied. 

*Mr.  Jennings. — Do   admit  this  coexecutor  and  this  matter  was    *479 
demanded,  and  have  a  formal  decree,  and  there  is  no  error  assigned  in 
the  body  of  the  decree. 

Vernon.  —  We  demand  satisfaction  of  a  debt,  and  there  is  a  decree  for  an 
account  of  assets ;  and  as  to  Mrs.  AUanson^s  bond  there  was  no  debt  made  out, 
and  by  the  decree  we  are  to  have  satisfaction  as  for  assets. 

Decree  read. 

Sajt.  Potpys. — There  is  no  general  account  directed,  but  an  account  directed 
as  to  satisfy  [ing]  the  remainder  of  a  bond  of  15002.,  whereas  we  have  a  bond  of 
20002.,  and  the  agreement  doth  take  notice  of  it,  and  we  have  a  right  to  retain 
as  well  as  they  to  be  paid,  and  by  the  decree  they  will  charge  us,  and  we  have 
not  a  (provisor)^  to  retain. 

The  decretal  order  read. 
The  bill  read. 

Cur.  —  Overrule  this  error. 

Crawford.  —  The  next  is  an  error  in  fact ;  for  the  coexecutor  Evans  brought 
into  the  account  two  sums,  as  if  he  had  discharged  them.  Those  two  sums  are 
included  in  the  15002. 

Cur.  —  Allow  the  demurrer  to  the  bill  of  review. 


[Extract  from  Registrar's  Book,  A.  1702,  fol.  803.] 

Inter  CAR  ALLANSON,  Ar Quer. 

JOHEM  DOULBEN  &  Ux Deftes. 

Lord  Chan.    July  12,  1703. 

The  matter  upon  the  demurrer  put  in  by  the  defendants  to  the  plaintiff's  bill 
of  review,  coming  this  present  day  to  be  argued  before  the  Right  Honourable  the 
Lord  Keeper,  &c.,  in  the  presence  of  counsel  learned  on  both  sides ;  upon  open- 
ing thereof,  it  appeared  that  the  defendants  by  their  said  demurrer  had  set  forth 
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that  by  the  constant  and  established  rules  of  this  Court  no  bill  of  reTiew  oug^t 
to  be  admitted  to  alter  or  vary  any  decree  of  this  Court  enrolled  unless  tiiere  be 
a  manifest  error  in  law  appearing  on  the  body  of  the  si^d  decree  as  it  is  enrolled, 
or  for  some  new  matter  of  fact  arising  and  discovered  since  the  pronouncing  of 
the  decree,  and  that  only  by  leave  of  this  Court  upon  an  affidavit  of  the  troth 
of  such  new  matter,  and  the  said  defendants  do  insist  that  it  doth  not  appear  in 
the  body  of  the  said  decree,  as  the  same  is  signed  and  enrolled  and  of  record  in 
the  Court,  that  ther6  are  or  is  any  error  or  errors  in  the  body  of  the  said  decree 
whereby  or  by  means  or  reason  whereof  the  said  decree  ought  to  be 

*  480    *  reviewed  or  reversed,  and  in  regard  also  that  the  pretended  errors  in 

the  said  bill  of  review  set  forth  are  not  errors  in  law  appearing  in  die 
decree,  but  allegations  and  suggestions  of  matters  not  mentioned  or  contained 
therein,  and  insomuch  also  as  there  is  not  any  such  new  matter  alleged,  nor  any 
sufficient  new  matter  disclosed  in  or  by  the  bill  whereby  to  reverse  or  alter  the 
decree,  nor  was  there  (as  is  necessary  in  such  case)  leave  granted  by  this  Court 
for  bringing  a  bill  of  review  as  aforesaid,  and  for  divers  other  defects  appearing 
in  the  said  bill  of  review  the  said  defendants  do  insist  that  the  said  decree  is  not 
erroneous,  but  well-grounded,  and  therefore  ought  not  to  be  reviewed  or  re- 
versed :  Whereupon  and  upon  opening  of  th^  several  errors  assigned  in  the  said 
bill  of  review  and  upon  reading  the  said  bill,  as  also  the  order  made  upon  the 
hearing  of  the  said  former  cause  and  of  the  original  docket  and  enrolment  of 
the  said  decree,  and  upon  long  debate  of  the  whole  matter,  and  hearing  what  was 
alleged  on  both  sides,  his  Lordship  held  the  said  several  errors,  assigned  by  tbe 
said  bill  of  review  to  be  insufficient,  and  the  said  demurrer  to  be  good  and  suf- 
ficient, and  doth  order  that  the  said  several  errors  be  overruled,  and  that  tbe 
said  demurrer  do  stand  and  be  allowed :  and  it  is  further  ordered  that  it  be 
referred  to  Samuel  Keek,  Esquire,  &c.,  to  tax  the  defendants  their  costs  m 
respect  of  the  said  bill  of  review,  which  is  to  be  paid  to  them  out  of  the  fiftj 
pounds  deposited  by  the  plaintiff  with  the  registrar,  upon  bringing  his  said  bill  of 
review,  and  that  the  residue  of  the  said  fifty  pounds  be  paid  back  to  the  plaintiff 
AUanson. 


[Extract  from  Registrar's  Book,  B.  1703,  fol.  357.] 
WILLIAMSON  V,  DAVIES. 

L.  K.    May  12,  1704. 

The  matter  of  the  demurrer  put  in  by  the  defendant  Davies  to  the  plaintiff^s 
bill  of  review  (which  seeks  to  review  and  reverse  a  decree  made  the  7th  day  of 
February,  13  Guliel.  nuper  regis ^  in  a  cause  wherein  the  said  D.  is  plaintiff, 
against  the  now  plaintiff  Williamson,  as  defendant),  coming  this  day  to  be  ai^ed 
before  the  R.  H.  the  L.  K.,  &c.,  in  the  presence  of  counsel  learned  on  both 
sides,  and  the  said  demurrer  being,  for  that. by  the  constant  rules  of  this  Court 
no  bill  of  review  ought  to  be  admitted  to  review  or  reverse  any  decree  of  this 
Court  enrolled,  unless  it  be  for  manifest  error  appearing  in  the  body  of  the  said 
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decree,  or  for  some  new  matter  of  fact  discovered  since  the  decree  pronounced, 
and  it  doth  not  appear  in  the  body  of  the  said  decree  as  it  is  enrolled,  that  there  is 
or  are  any  error  or  errors  in  law  appearing  in  the  body  of  the  said  decree,  whereby 
the  same  ought  to  be  reviewed  or  reversed,  and  the  pretended  errors  in  the  bill 
of  review  assigned  are  not  errors  in  law  appearing  in  the  said  decree,  nor 
is  there  any  such  new  matter  surmised  or  pretended  by  the  *  bill  to  have  *  481 
been  discovered  since  the  decree  pronounced,  as  to  entitle  the  plaintiff  to 
bring  a  bill  of  review :  Upon  opening  and  debate  of  the  matter,  and  hearing  what 
was  insisted  on  by  counsel  on  both  sides,  bis  Lordship  doth  order  that  the  said 
demurrer  be  allowed,  and  that  the  said  bill  of  review  do  stand  dismissed  out  of 
this  Court ;  and  as  to  the  sum  of  50^  which  was  deposited  with  the  registrar 
upon  bringing  the  said  bill  of  review  according  to  the  rule  of  Court  for  that  pur- 
pc#e,  it  is  further  ordered  that  452.,  part  of  the  said  501.,  be  paid  back  to  the 
said  plaintiff  in  the  bill  of  review,  and  that  the  remaining  51.  be  paid  out  to 
the  defendant  Davies,  for  his  charges  occasioned  by  the  said  bill  of  review. 


[Extract  from  Registrar's  Book,  B.  1703,  fol.  369.] 
SHERRINGTON  v.  HARRIS. 

L.  K.    May  12,  1704. 

The  matter  of  the  demurrer  put  in  by  six  defendants  to  the  plaintiff's  bill  of 
review,  seeking  to  review  a  decree  made  in  1676,  coming  on  this  present  day  to 
be  argued  before  the  R.  H.  the  L.  !&.,  and  the  said  demurrer  being  for  that  the 
decree  sought  to  be  reviewed  and  reversed  was  made,  as  appears  by  the  bill, 
above  27  years  since  (1676),  and  therefore  afler  this  length  of  time,  either  by 
the  words  or  equity  of  the  statute,  which  takes  off  writs  of  error  to  reverse  judg- 
ment after  20  years,  a  bill  of  review  (being  in  the  nature  of  a  writ  of  error) 
ought  not  to  be  allowed ;  further,  that  the  pretended  errors  in  the  decree  are  not 
sufficient  errors  in  law,  nOr  is  there  any  sufficient  matter  in  the  bill  set  forth  to 
have  come  to  the  plaintiff's  knowledge  since  the  decree  for  reviewing  or  revers- 
ing thereof;  nor  are  the  allegations  in  the  bill  sufficient  causes  or  grounds  for 
reviewing  or  reversing  of  a  decree.  Upon  debate  thereof,  and  hearing  what  was 
alleged  on  both  sides,  his  Lordship  doth  order  that  the  said  demurrer  do  stand 
and  be  allowed. 


[Extract  from  Minute-Book.] 
WILLIAMS  V.  FULLER. 

L.  K.    May  24,  1704. 

Vemcn,  for  defendant;  do  demur,  for  that  there  is  no  error  assigned  to  reverse 
the  decree. 
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Serjeant  Hooper. — There  be  several  oyertures  proposed,  bnt  there  is  an 
infant  concerned,  which  cannot  be  complied  without  the  direction  of  the  Court, 
and  pray  it  may  be  referred  to  see  whether  it  be  for  the  benefit  of  the  infant. 

Pauneeforth Opens  the  bill  which  sets  forth  the  proceedings  in  the  for- 

*  482    mer  bill  of  Fuller  and  Lord  Warwick,  and  a  decree  that  Williams  *  should 

account  for. the  profits  of  Uie  estate  and  deliver  possession  of  that  never 
had  nor  was  in  our  power  to  perform. 

Serjeant  Hooper,  for  Williams. — We  are  decreed  to  answer  for  the  profits 
which  did  never  receive,  whereas  the  account  ought  to  follow  the  pemtyr  of  the 
profits. 

Jennings^  for  Williams.  —  Powell  took  a  lease  fcpm  Lord  Warwick,  and  be 
made  a  lease  to  Ward  at  above  100^  a  year,  and  we  are  decreed  to  pay  and 
account  for  profits  that  never  received.  ^ 

Pauneeforth.  —  We  took  an  assignment  from  Ward  as  his  cestui  que  trusty 
and  we  are  decreed  to  account  for  what  another  person  received. 

Vernon,  for  defendant.  —  This  Williams  set  up  an  assignment  in  bar  of  the 
ejectment. 

The  decree  read. 

Cur.  —  Overrule  the  error  if  not  appearing  in  the  decree,  and  therefore 
allow  the  demurrer  as  to  this  error. 

Pauneeforth.  —  The  decree  is  grounded  in  a  bill  revivor  to  which  we  were  no 
parties,  and  yet  the  decree  binds  our  interest,  and  if  we  had  been  a  party  we 
might  have  avoided  the  lease. 

Dobbins.  —  The  decree  before  any  abatement,  and  there  be  two  decrees  sep- 
arate and  the  decree  in  FuUer^s  cause,  and  we  cannot  revive  against  Williams, 
who  is  still  alive. 

Vernon.  —  The  causes  heard  before  the  abatement. 

The  decree  read. 

Cdr.  —  Overrule  the  said  error  and  allow  the  demurrer. 

Third  error  on  the  irregular  signing. 

Pauneeforth.  —  The  next  error  assigned  that  we  shall  assign  over  the  lease 
and  have  no  recompense  for  it,  which  was  the  lease  made  by  Lord  Warwick  to 
Powell  and  assigned  to  Fuller. 
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Mr.  Cooper,  —  We  are  decreed  to  assign  an  interest  which  never  had. 

Jennings^  Dobbins,  and  Vernon,  —  This  is  no  error  in  the  body  of  ^e  decree, 
for  there  is  no  such  error  as  (that  we)  are  purchasers  without  notice  and  did  not 
paj  a  penny  for  the  pepper-corn  lease. 

Serjeant  Hooper,  for  Williams.  —  We  are  decreed  to  pay  to  Fuller  that  which 
never  cost  him  a  penny. 

Cur.  — O.verrule  the  error  and  allow  the  demurrer  as  to  it. 

Paunceforth.  — A  lease  made  to  Powell,  and  we  are  decreed  to  assign 
*  from  (Qy.)  Powell,  whereas  we  are  the  original  lessee  from  the  Lord    *  483 
Warwick. 

Mr.  Cooper.  —  The  lease  to  Williams  from  the  Earl  of  Warwick  was  before 
the  agreement  for  laying  open  the  passage. 

Dobbins,  for  defendant.  —  There  were  two  leases,  the  two  lessees  do  agree 
for  a  passage. 

Vernon.  —  In  opening  errors  they  are  running  into  the  merits  of  the  cause 
that  the  decree  is  unjust. 

Cub.  —  Overrule  this  error  and  allow  the  demurrer  as  to  it. 

Pcninctforih.  —  The  next  error  is  (as)  to  costs. 

Cur.  —  Overrule  all  the  errors  and  allow  the  demurrer,  and  let  defendants 
have  their  costs  taxed  and  paid  out  of  the  money  deposited,  but  let  the  plaintiff 
have  a  month^s  time  to  perform  the  decree. 


[Extract  from  Registrar's  Book,  B.  170S,  fol.  850.] 

Inter  JOHEM  WILLIAMS Quer. 

EMIL.  HENR.  COM.  WARWICK  et  JOHEM  FULLER     .    Defies. 

L.  E.    May  24,  1704. 

The  matter,  upon  the  demurrer  put  in  by  the  defendant  Fuller  to  the  pkin- 
tiff's  bill  of  review,  whereby  the  said  plantiff  seeks  to  review  and  reverse  a 
decree  made  in  two  causes  formerly  depending  in  this  Court,  in  one  whereof  the 
now  defendant  the  Earl  of  Warwick  and  Holland  was  plaintiff  against  the  now 
plaintiff  and  the  now  defendant  Fuller  and  others  defendants,  and  in  the  other 
cause  the  now  defendant  Fuller  was  pUintiff,  and  the  said  Earl  of  Warwick  and 
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Holland,  the  now  plaintiff  Williams  and  others  were  defendants,  coming  this 
present  day  to  be  ar^ed  before  the  Right  Honorable  the  Lord  Keeper  in  the 
presence  of  counsel  learned  on  both  sides,  and  the  said  demurrer  being  for  that 
there  is  not  any  error  or  matter  in  law  appearing  in  the  body  of  the  decree  in  the 
bill  of  review  mentioned  or  sufficiently  shown  or  set  forth  in  the  said  bill  upon 
or  for  which  the  said  decree  or  any  of  the  matters  or  things  thereby  settled  and 
decreed  ought  to  be  reversed,  set  aside,  impeached,  or  altered :  Upon  opening  of 
the  several  errors  assigned  by  the  plaintiff  in  the  iBaid  bill  of  review,  and  reading 
of  the  said  former  decree,  and  hearing  what  was  alleged  by  the  counsel  on  both 
sides,  his  Lordship  declared  that  he  conceived  that  there  was  not  sufficient 
matter  in  any  of  the  several  errors  assigned  by  the  plaintiff  in  his  stid 

*  484    *  bill  of  review  whereby  to  reverse  the  said  decree,  and  doth  therefore 

order  that  the  said  demurrer  do  stand  and  be  allowed,  and  that  the  said 
former  decree  do  stand  confirmed,  and  the  plaintiff ^s  bill  of  review  be  dismissed; 
but  the  plaintiff  Williams  is  to  have  a  month^s  time  from  this  day  to  perform  the 
said  decree :  And  it  is  further  ordered  that  Mr.  Rogers,  one  of  the  Masters  of 
this  Court,  do  tax  the  defendant  Fuller  his  costs  in  respect  of  the  said  bill  of 
review  and  demurrer,  which  are  to  be  paid  to  him  out  of  the  501,  deposited 
by  the  plaintiff  with  the  registrar  upon  bringing  his  said  bill  of  review. 


[Extract  from  Minute-Book.] 
GRICE  V.  GOODWIN. 

L.  K.    January  6,  1706. 

HotDf  for  defendant.  —  Do  demur,  for  that  the  errors  assigned  not  sufficient 
to  reverse  the  decree. 

Broum,  for  plaintiff.  —  Our  first  error  is  for  that  the  legacy  sank  and  not  t 
subsisting  legacy,  or  if  subsisting  is,  that  it  ought  not  to  carry  interest  during 
the  life  of  Thomas. 

Mr,  Serjeant  Powis,  for  .  —  We  say  this  legacy  designed  in  the 

nature  of  a  provision  and  portion,  to  be  paid  at  the  age  of  twenty-one  and' 
charged  upon  land,  and  the  legatee  dying  before  that  age  this  legacy  sunk. 

Vernon,  for  defendant.  —  This  not  called  a  portion  or  an  advancement,  but  it 
is  a  general  legacy,  and  their  error  is  that  the  father  was  living  at  the  time  of  the 
death  of  John,  which  don't  appear  in  the  body  of  the  decree. 

Cowper,  for  defendant.  — Do  say  nothing  appears  in  the  body  of  the  decree 
which  shows  Thomas  living  at  the  death  of  John. 

Cur.  —  Allow  the  demurrer,  and  to  have  costs  out  of  the  501, 
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[Extract  from  Minute-Book.] 
CLIFTON  p.  JACKSON. 

January  6,  1706. 

Brocketi,  for  defendant.  — Do  demur,  for  that  not  sufficient  errors  in  the  body 
of  the  decree  to  reverse  it. 

Cowper^  for  plaintiff.  —  The  question,  if  upon  the  conyeyance  of  our 
*  mother,  whereby  she  aliened  the  estate,  contrary  to  the  statute  of  *4S5 
Henry  7,  which  is  for  the  prevention  of  the  disherison  of  heirs. 

Mr.  Solicitor- General,  for  defendant. — Do  object  the  want  of  parties,  for 
ought  to  have  Mrs.  Clifton  before  the  Court,  or  her  representatiye. 

Mr.  Serjeant  Hooper,  for  defendant  Dobbins. 

CuR.  — Overrule  the  objection  of  want  of  parties. 

Mr.  Attorney' General,  for  plaintiff.  —  It  was  put  into  the  power  of  the  wife 
on  purpose  to  bar  the  husband,  for  knew  the  wife  was  prevented  from  alienating 
by  the  statute. 

Vernon.  —  Our  bill  not  only  charges  error  in  the  body  of  the  decree,  but 
likewise  charges  a  collusion  and  a  feigned  defence  while  we  were  infants  in 
obtaining  this  decree,  so  that  they  ought  not  in  form  to  have  demurred  to  the 
whole  bill,  but  only  as  to  error. 

Mr.  Serjeant  JekyU,  for  defendant.  —  We  admit  the  case  by  our  demurrer  to 
be  as  in  the  bill,  and  demur,  for  that  by  their  own  showing  they  are  not  entitled 
to  any  relief. 

Mr.  Solicitor-General,  for  defendant.  —  We  say  the  wife  was  a  purchaser  of 
this  estate  for  a  valuable  consideration,  by  levying  the  fine  and  parting  with  what 
estate  we  had  before  that  levied,  and  this  not  within  the  statute  of  Henry  7. 
And  by  this  bill  they  come  to  have  this  Court  assist  them  in  a  pretended  forfeit- 
ure of  an  equitable  estate,  and  to  establish  such  fbrfeiture. 

Mr.  Serjeant  Jekyll,  for  defendant.  —  We  say  this  is  not  a  provision  from  the 
husband,  for  we  parted  with  our  estate  for  life,  and  let  in  this  incumbrance  of 
15002.  in  lieu  of  having  the  remainder  entail,  and  so  are  a  purchaser. 

Mr.  Serjeant  Hooper,  for  defendant. 

CuR.  —  Discharged  the  order  for  rearguing,  the  demurrer  and  former  order 
to  stand,  and  the  defendant  to  have  the  money  deposited. 
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[Extract  from  Minate-Book.] 
HELE  V.  WORTHINGTON. 

LoBD  Chancbllob.    Koyember  24,  1708. 

HoWf  for  defendants.  —  We  do  demur,  for  that  the  matter  on  which  the 
plaintiff  in  the  bill  of  review  would  be  relieved  was  in  issue  in  the  original 

*  486    bill  which  was  exhibited  in  1691,  and  we  come  *  to  be  relieved  for  a  third 

of  500Z.,  and  the  release  gained  from  one  sister  by  surprise,  and  we  have 
relief  as  to  arrears,  and  our  demand  was  decreed  and  the  account  settled  and 
decree  signed  and  enrolled  in  1698,  and  now  pretends  the  plaintiff  had  a  release 
prior  to  us. 

Serjeant  Hooper.  —  We  plead  that  there  is  no  error  assigned  sufficient  to 
reverse  the  decree,  and  they  that  assign  errors  should  open  them. 

Sir  W,  WhUelocke.  —  There  is  one  Taylor  hath  brought  this  cause,  and  bath 
been  in  possession  seven  years,  and  received  twice  more  than  will  satisfy  bis 
demand,  and  have  set  forth  a  release  precedent  to  theirs,  and  Johanna  Wortb- 
ington  was  a  witness  to  our  release,  and  they  object  no  money  deposited,  wbich 
is  dispensed  withal,  being  a  pauper,  and  that  we  did  not  discover  our  release, 
whereas  we  rested  that  their  release  would  not  be  allowed  against  us. 

Jennings.  —  Th^  decree  grounded  on  the  evidence  of  P.  M.,  who  was  a  wit- 
ness to  the  deed-poll  which  extinguisheth  our  right  to  our  demand,  whereas  if 
they  had  not  prevented,  she  must  make  them  a  satisfaction,  and  the  considera- 
tion of  the  release  was  her  dieting  with  us  for  several  years. 

CuUett.  —  Their  release  was  to  extend,  only  as  to  the  share  of  5001.,  and  not 
to  the  arrears. 

Release  of  October,  1689,  read. 

Cur.  —  Allow  the  demurrer,  but  the  plaintiff  is  by  the  defendant's  consent  to 
be  discharged  out  of  prison,  and  do  any  act  to  discharge  him. 


[Extract  from  Minute-Book.] 
HEATHER  v.  CHAPMAN. 

L.  K.    March  6,  1710. 

Bow,  for  the  defendant.  —  This  comes  to  be  heard  on  a  demurrer  to  a  bill  of 
review. 
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The  original  bill  was  to  be  relieved  against  two  bonds,  and  we  demur  that 
ihere  is  no  error  assigned  sufficient  to  reverse  the  decree. 

Serjeant  Hill,  for  defendant. 

Afr»  Attorney- Oenercd,  for  .  —  Do  charge  that  the  plaintiff  drawn 

into  two  bonds  to  the  daughters,  of  lOOOZ.  apiece,  by  the  father,  and  other  two 
bonds  of  500Z.,  and  the  bonds  were  entered  into  on  the  trust  in  the  deed  for  the 
sale,  and  we  were  to  have  the  residue. 

Ayliffe.  —  Do  charge  the  decree  not  well-grounded,  the  bonds  being 
*  given  on  an  agreement  not  performed,  and  the  bonds  given  for  one  and    *  487 
the  same  consideration. 

Serjeant  Jekyll  and  Vernon,  for  defendant.  —  Instead  of  error  in  the  decree 
they  assign  matter  set  forth  in  the  bill  not  sufficient  to  ground. 

Cur.  —  Allow  the  demurrer  with  costs,  to  be  taxed,  to  be  deducted  from 
deposit,  and  residue  to  plaintiff,  tax  costs. 


[Extract  from  Minute-Book.] 
INGLEBY  r.  BOWES. 

L.  K.    July  7,  1711. 

Cowper,  for  defendant.  Demur  to  the  bill  of  review,  for  that  there  is  no 
error  in  the  decree. 

Bridges,  for  plaintiff.  —  The  first  error  is  for  that  the  assignment  to  Sir  Wil- 
liam Bowes,  in  trust  for  the  Lady  Allison,  to  protect  against  double  taxes,  is 
absolutely  decreed  to  him. 

Mr»  Serjeant  Potoye,  for  plaintiff.  —  The  second  error  is  the  200Z.  bond. 

Mr,  Attorney-General,  for  plaintiff.  — Mr.  Solicitor-General. 

Mr»  Serjeant  Jekyll,  for  defendant.  —  This  assignment  was  to  Sir  William 
Bowes  in  the  ladies*  life,  and  no  trust  declared. 

Cttr.  —  Allow  the  demurrer,  and  the  Master  to  tax  the  defendant's  costs, 
and  that  to  be  paid  to  the  defendant  out  of  the  50^.,  and  the  rest  to  be  repaid  to 
the  plaintifib,  and  refer  to  Pit. 
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[Extract  from  Minute-Book.] 
PRICE  r.  WATKINS. 

HoWy  for  plaintiff.  —  This  comes  on  their  demurrer  to  our  bill  of  review,  the 
first  error  is  for  that  our  bill  ought  not  been  dismissed  as  to  the  common  of 
pasture,  and  second  error  is  for  that  are  to  pay  costs. 

Mr,  Serjeant  Hooper,  for  plaintiff. 

Mr,  Serjeant  Potoys,  for  defendant. 

Cur.  —  Allow  the  demurrer,  and  Master  tax  the  costs,  to  be  paid  out  of  the 
501.  and  the  rest  returned,  and  refer  to  Legard,  &c. 


♦  488  ♦  [Extract  from  Minute-Book.] 

FANCOCK  V.  ENSTICK. 

How,  for  defendant.  —  Our  demurrer  is  general  to  the  bill  of  review  that 
there  is  no  error. 

Cowper,  for  plaintiff.  —  Our  first  error  assigned  is  that  no  provision  made  by 
the  decree  that  the  terms  shall  not  be  made  use  of  against  the  infants. 

Mr.  Serjeant  Hooper. 

The  decree  read. 

CotopeTf  for  plaintiff. 

Mr.  Serjeant  Powys,  for  defendant. 

Mr.  Serjeant  JekyU,  for  defendant.  \ 

Cdr.  —  Allow  the  demurrer,  and  the  Master  to  tax  the  costs,  and  that  to  be 
paid  out  of  the  502.,  and  the  rest  to  be  retained,  and  refer  to  Pit. 
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[Extract  from  Registrar's  Book,  B.  1809,  fol.  1021.] 

Between   GEORGE    LOCKER    PERRY,   Clerk,   CHARLES  ?  p,  .    .^ 
HART,  and  SOPHIA  ELIZABETH,  his  Wife     .    .    .     .  S         ° '     ' 

WILLIAM    PHELIPS,    ROBERT    BRETTINGHAM,    and  ^ 
MARY,    his    Wife,    WILLIAM    SHARP,    GRANVILLE 
SHARP,  ELIZABETH  SMITH,  and  CHARLOTTE  MARY  ^  Defendants. 
SMITH,   an  Infant  by  the   said  Robert  Brettingham,  her 
Guardian,  SAMUEL  RODBARD,  and  BETTY  SMITH  .     . 

Lord  Chanceixor.    July  23,  1810. 

This  cause  coming  on  the  20th  and  2l8t  days  of  July,  and  also  on  this  pres- 
ent day  to  be  heard  and  debated  before  the  Right  Honourable  the  Lord  High 
Chancellor  of  Great  Britain,  in  the  presence  of  counsel  learned  on  both  sides, 
and  the  pleadings  in  this  cause  being  opened  upon  debate  of  the  matter  and 
hearing  what  was  alleged  by  the  counsel  on  both  sides,  his  Lordship  doth  order 
that  the  plaintiffs'  bill  do  stand  dismissed  out  of  this  Court  with  costs,  to  be 
taxed  by  Mr.  Simeok,  one  of  the  Masters  of  the  Court. 


♦LOXLEY  V.  HEATH.  *489 

1860.    February  18,  26.    Before  the  Lord  Chancellor  Lord  Campbell  and  the 

Lords  Justices. 

A  father,  prior  to  the  marriage  of  his  daughter,  in  a  correspondence  with  her 
intended  husband,  stated  that  all  his  property  would  be  equally  divided 
amongst  his  children  at  his  decease ;  but  in  a  settlement  executed  prior  to  the 
marriage  there  was  no  expression  of  any  such  intention :  Held,  that  all  that 
was  intended  to  be  binding  on  the  father  was  embodied  in  the  settlement.' 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls 
dismissing  the  plaintiff's  bill  with  costs. 

The  question  in  the  suit  and  upon  the  appeal  was  whether  the 
Rev.  Robert  Heath,  deceased,  by  a  correspondence  with  the  plain- 
tiff, in  contemplation  of  the  marriage  of  the  latter  with  his 
daughter,  had  contracted  to  leave  a  portion  of  his  property  to 
his  daughter,  and  if  so,  whether  the  contract  was  one  of  which 
specific  performance  could  be  decreed,  having  regard  to  the  lapse 

'  See  1  Sugden  V.  &  P.  (8th  Am.  ed.)  326,  note  (y),  649,  note  (g)  ;  Williams 
V.  Hathaway,  19  Pick.  488. 
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of  time  and  the  events  which  had  taken  place  since  the  death  of 
Mr.  Heath,  and  to  the  fact  that  a  settlement  had  been  executed  upon 
the  marriage,  which  omitted  all  mention  of  such  an  agreement. 

The  case  is  reported  below  in  the  twenty-seventh  volume  of  Mr. 
Beavan's  Reports,  (a)  where  the  facts  are  fully  stated. 

Mr,  RoundeU    Palmer,  Mr.  Selwyn,  and  Mr.    W.  D.  LewU 
argued  in  support  of  the  appeal. 

Mr.  Lloyd  and  Mr.  Hobhoiise,  for  the  defendants,  in  support  of 
the  decision  below. 

The  following  cases  were  referred  to :  De  Beil  v.  Thorn- 
*490  «on,  (J)  S.  C.^nom.  Hammersley  v.  De  Beily(c)  *  Johnson 
V.  Johnson^  (c?)  Winter  v.  Winter,  (e)  Mower  v.  Orr,  (5) 
Wisden  v.  Wiaden, (K)  Barkworth  v.  Young, (%)  Eccles  v. Cheyne,(Jc) 
Ludera  v.  AnBtey,(r)  Partyn  v.  Roberts,  (m)  Moorhou%e  v.  Col- 
vin,  (n)  Bold  v.  SutchinBon,  (0)  Qregor  v.  Kemp,  (jt?)  Log<m  v. 
Wienholt,  (ji)  Maunsell  v.  White,  (r)  Kay  v.  Crook,  («)  Battley  v. 
Faulkner,  (t)  29  Car.  2,  c.  3. 

The  Lord  Chancellor.  —  My  conclusion  is  that  the  judgment 
of  the  Master  of  the  Rolls  in  this  case  must  be  affirmed,  though 
not  entirely  on  the  ground  taken  by  his  Honor.  It  is  not  neces- 
sary to  give  any  opinion  as  to  the  effect  in  this  case  of  the  Statute 
of  Limitations,  nor  as  to  the  construction  of  the  contract  set  up 
by  the  plaintiff's  bill,  because  there  was  not,  in  my  opinion,  after 
the  deed  of  settlement  was  executed,  any  binding  contract  upon 
which  this  bill  can  be  maintained.  I  find  here  what,  upon  the  face 
of  it,  is  a  perfect  marriage  contract,  and  which,  primd  fade,  might 
be  expected  to  contain  all  the  stipulations  entered  into  when  it 

(a)  Page  523.  (h)  2  Sm.  &  6.  896. 

(6)  3  Beav.  469.  (t)   4  Drew.  1. 

(c)  12  CI.  &  Fin.  45.  (fc)  2  K.  &  J.  676. 

(d)  3  Hare.  157.  (0   4  Ves.  501. 

(e)  5  Hare,  306.  (m)  1  Amb.  315,  317. 
(g)  7  Hare,  473.  (n)  15  Beav.  349. 
(0;  20  Beav.  250;  5  De  G..  M.  &  G.  558. 

(p)  3  Swanst.  404  n. 

Iq)  1  CI.  &  Fin.  611 ;  S.  C,  7  Bligh  N.  S.  1. 
(r)   1  Jo.  &  Lat.  539.  (Q   3  B.  &  Aid.  288. 

(«)  3  Sm.  &  G.  409,  417. 
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was  signed.  This  settlement  purports  to  be  made  between  Mr. 
Loxley  of  the  first  part,  Miss  Emily  Heath  of  the  second  part,  Mr. 
Heath  of  the  third  part,  and  the  trustees  of  the  fourth  part.  It 
recites  the  intended  marriage,  and  the  payment,  pursuant 
to  the  agreement  by  Mr.  Heath  to  Mr.  Loxley,  of  *  600/.  as  *  491 
a  marriage  portion  with  his  daughter.  I  think  this  was  all 
that  was  intended  as  the  marriage  portion,  for  I  find  no  hint  in 
the  settlement  that  the  lady  was  to  have  any  further  marriage 
portion  to  which,  in  point  of  law,  her  husband  was  to  be  entitled. 
The  portion  was  paid,  and  the  payment  thereof  is  acknowledged ; 
and  in  consideration  thereof  the  husband  agrees  to  assign  to  the 
trustees  a  policy  of  assurance.  The  indenture  then  contains  an 
assignment  by  the  husband  of  the  policy  upon  the  trusts  of  the 
settlement,  and  then  follow  the  covenants. 

This  I  repeat  is,  upon  the  face  of  it,  a  perfect  marriage  contract, 
BJid^primdfaciej  may  be  expected  to  contain  all  that  was  intended 
to  be  binding  ujwn  the  parties ;  and  upon  the  faith  of  this  settle- 
ment the  marriage  took  place  after  the  deed  had  been  executed. 

Still,  if  there  were  clear  and  convincing  evidence  that  either  by 
fraud  or  mistake,  or  without  fraud  or  mistake,  that  by  a  clear 
agreement  this  was  only  the  execution  of  part  of  the  marriage 
contract,  and  that  there  was  intended  to  be  a  subsequent  settle- 
ment, I  do  not  say  this  might  not  have  been  executed  ;  but  on  the 
face  of  the  instrument  there  is  nothing  showing  it  to  have  been  a 
partial  execution  of  the  contract,  or  that  any  thing  more  was  to  be 
done.  It  was  final  for  any  thing  that  appears  within  the  four 
corners  of  the  instrument.  What  evidence  is  there  of  mistake  ?  — 
None.  What  evidence  to  show  this  was  only  a  partial  perform- 
ance ?  —  None.  It  would  be  most  dangerous  if,  after  such  a  deed 
has  been  executed,  and  after  the  deaths  of  some  of  the  parties,  and 
without  any  clear  evidence  of  fraud  or  mistake,  or  of  some  agreement 
that  this  was  to  be  only  part  of  the  marriage  contract,  we  were  to 
decide  that  this  was  only  a  partial  contract,  and  that  some 
correspondence  *  which  took  place  between  the  parties  could  *  492 
have  been  intended  to  be  relied  on  as  settling  the  final  con- 
tract. I  can  find  no  certain  evidence  for  this ;  I  think  it  dan- 
gerous to  give  credence  to  any  such  evidence.  Mr.  Loxley  may 
have  had  his  just  expectations  disappointed  ;  but  if  so,  he  has  him- 
self only  to  blame  for  the  manner  in  which  the  transaction  has 
been  conducted. 
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If  there  had  been  no  deed,  and  the  marriage  had  taken  place  on 
the  faith  of  the  correspondence,  a  Court  of  Equity  might  possibly 
have  held,  that  the  marriage  having  taken  place  and  proceeded  on 
the  correspondence,  the  parties  were  bound  by  it ;  though  it  is 
difficult  to  say  from  the  letters,  whether  and  at  what  time  tliey  con- 
situted  a  contract  binding  upon  Mr,  Heath,  but  the  existence  of  a 
deed  like  that  in  the  present  case  renders  it  unnecessary  to  decide 
the  point. 

The  authority  which  has  been  chiefly  relied  on  for  the  plaintiff 
is  De  Beil  v.  Thomson; {a)  but  there  are  essential  differences 
between  that  case  and  this.  There  the  settlement  was  post-nuptial, 
but  before  the  marriage  there  was  a  clear  and  distinct  contract  to 
settle  a  second  sum  of  10,000/.  There  could  be  no  doubt  that 
such  was  the  intention  of  the  contract,  and  that  the  marriage  took 
place  on  that  condition.  The  children  after  the  marriage  having 
become  interested  under  it,  the  contract  could  not  be  altered  to 
their  prejudice  after  the  marriage.  But  here  the  deed  was  exe- 
cuted before  the  marriage.  Another  material  consideration  in 
EammerBley  v.  De  Beil  (J)  was  that  the  Baron  de  Beil 

*  493    objected  to  the  post-nuptial  settlement  *  because  it  did  not 

provide  for  payment  of  the  second  sum  of  10,000Z.,  and  the 
representation  then  made  to  him  on  that  subject  turned  out  to  be 
untrue.     Here,  however,  nothing  has  been  brought  forward  to 
.  impeach  the  good  faith  to  be  ascribed  to  the  parties. 

Under  these  circumstances,  the  settlement  as  it  stands  appears  to 
me  to  be  the  only  binding  contract,  and  the  decree  of  the  Master 
of  the  Rolls  must  be  affirmed. 

The  Lord  Justice  Knight  Bruce.  —  It  may  possibly  be  that, 
if  the  deed  of  settlement  dated  2d  June,  1845,  which  was  executed 
previously  to  the  marriage  of  the  plaintiff  with  his  deceased  wife, 
the  daughter  of  Mr.  Robert  Heath,  had  not  existed,  or  the  500/. 
mentioned  in  it  as  paid  by  him  to  the  plaintiff  had  not  been  paid, 
tiie  plaintiff  would  have  had  a  claim  on  Mr.  Heath's  estate.  That 
sum  is  on  both  sides  stated  to  have  been  in  fact  paid  by  him  to  the 
plaintiff  either  before  the  marriage  or  within  a  reasonable  time 
afterwards.  The  deed  of  settlement  raises  a  presumption  that  it 
constituted  or  expressed  the  whole  of  the  marriage  contract  so  far 

(a)  3  Beav.  469 ;  S.  C,  nom.  Hammersley  o.  De  Beil,  12  CI.  &  Fin.  45. 
(6)  12  CI.  &  Fin.  46. 
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as  property  was  concerned;  a  presumption  capable  certainly  of 
being  rebutted  or  displaced  by  evidence  sufficient  for  the  purpose  : 
but  the  correspondence  and  other  evidence  before  us  appear  to  me 
insufficient  to  show  that  beyond  or  besides  what  the  deed  of  settle- 
ment comprises  or  mentions  there  subsisted  at  the  time  of  the 
marriage,  so  far  as  property  was  concerned,  any  contract  in  con- 
templation or  consideration  of  the  marriage  or  having  reference 
to  it.  I  think,  therefore,  that  it  would  have  been  wrong  not  to 
dismiss  the  bill.  The  bill  has  been  dismissed,  and  ought  in  my 
opinion  so  to  remain. 

♦The  Lord  Justice  Turner.  —  The  true  result  of  the  *494 
evidence  in  this  cause  appears  to  me  to  be  that  the  whole 
subject-matter  of  the  contract  and  treaty  was  the  sum  to  be  settled 
and  advanced  by  Mr.  Heath  on  the  marriage,  and  that  the  rest,  as 
to  the  provision  to  be  made  by  the  father  on  his  daughter  after  his 
death,  was  the  subject  of  representation.  What  effect  should  be 
given  to  that  representation  must  depend  on  the  words  in  which  it 
was  made.  I  am  satisfied  on  the  result  of  this  correspondence 
that  Mr.  Heath  never  did  understand,  nor  do  I  think  the  corre- 
spondence was  calculated  to  lead  Mr.  Loxley  to  understand,  that 
Mr.  Heath  would  be  bound  by  the  representations  contained  in  the 
letters,  to  leave  to  his  daughter  one-third  of  his  property ;  but  I 
think  the  true  inference  from  the  whole  correspondence  is,  that  the 
sole  and  entire  subject-matter  of  the  treaty  and  agreement,  so  far 
as  property  was  concerned,  was  the  settlement  of  5QQL  on  the  mar- 
riage by  Mr.  Heath. 
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LAMBARDE  v.   TURTON. 

1860.    January  12,  18.    Febraary  29.    Before  the  LiOrds  Justices. 

Estate  T.  stood  limited  to  £.  T.  for  life,  remainder  to  bis  first  and  other  sons 
successively  in  tail.  He  had  two  sons,  E.  H.  T.  and  R.  C.  T.,  and  a  daugh- 
ter, Mrs.  L.  A  testator  who  knew  these  circumstances  devised  the  L.  estate 
to  M.  A.  T.  for  life,  remainder  to  E.  T.  for  life ;  remainder  to  R.  C.  T.  for 
life,  remainder  to  trustees  to  preserve  remainders  to  his  first  and  other  sons 
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successively  in  tail ;  remainder  to  E.  H.  T.  for  life ;  remainder  to  trustees  to 
preserve  contingent  remainders  in  the  usual  form ;  remainder  to  his  second, 
third,  and  other  sons  successively  in  tail  male ;  remainder  to  Mrs.  L.  for  life, 
with  divers  remainders  over.  The  will  contained  a  proviso  that  if  any  person 
thereby  made  tenant  for  life  or  in  tail  should  become  seised  of  the  T.  estate, 
'  the  limitations  made  by  the  will  in  bis,  her,  or  their  favour  should  determine 
as  if  he,  she,  or  they  were  dead,  and  the  estate  should  go  over  to  the  person 
next  entitled  in  remainder.  R.  C.  T.  died  unmarried  almost  immediately 
after  the  testator.  Afterwards  E.  T.  died,  and  E.  H.  T.  thereupon  came 
into  possession  of  the  T.  estate.  M.  A.  T.  next  died,  and  at  her  death  £.  H. 
T.  had  only  one  son,  but  afterwards  had  a  second  son,  R.  B.  T.  M.  A.  T. 
was  the  heiress-at-law  of  the  testator,  and  left  a  will  giving  all  her  property 
real  and  personal  to  Mrs.  L. 

Hddf  that  although,  having  regard  to  the  way  in  which  the  T.  estate  was  settled, 
the  shifting  clause  if  it  applied  to  E.  H.  T.  made  it  impossible  for  him  in  any 
event  to  retain  any  interest  in  the  L.  estate,  except  by  means  of  an  alienation 
of  the  T.  estate  in  his  father^s  lifetime ;  this,  though  aided  to  some  extent-  by 
expressions  in  other  parts  of  the  will,  was  not  a  sufficient  reason  for  holding 
the  shifting  clause  not  to  apply  to  him. 

Held  also,  that  on  the  determination  of  the  life-estate  of  E.  H.  T.  under  the 
shifting  clause,  the  estate  did  not  go  over,  to  the  next  person  beneficially  enti- 
tled, but  to  the  trustees  to  preserve. 

Held,  that  the  trust  in  favour  of  E.  H.  T.  was  determined  as  well  as  his  legal  life- 
estate,  and  that  the  trustees  held  the  rents  accrued  after  the  birth  of  R.  B.  T. 
in  trust  for  R.  B.  T. 

Held,  that  the  rents  accrued  between  the  determination  of  E.  H.  T.^s  interest 
and  the  birth  of  R.  B.  T.  were  held  in  trust  for  Mrs.  L. 

Per  the  Lord  Justice  Turner.  —  The  beneficial  interest  in  the  estate  of  the 
trustees  to  preserve  followed  the  limitations  of  the  will,  and  upon  the  deter- 
mination of  £.  H.  T.^s  beneficial  interest  there  was  no  resulting  trust  for  the 
heiress ;  and  Mrs.  L.  was  entitled  to  the  last-mentioned  rents  directly,  and  not 
through  the  heiress. 

The  questions  in  these  causes  related  to  a  shifting  clause  con- 
tained in  the  will  of  Robert  Bell  Livesey,  and  arose  under  the 
following  circumstances :  — 

Mary  Turton,  by  her  will  dated  the  16th  of  April,  1807,  devised 

certain   estates,  which,  for  the  purpose  of  distinction,  will  be 

called  "the  Turton  estates,"  to  trustees,  in  trust  for  Edmund 

Peters  and  his  assigns  for  his  life,  without  impeachment  of 

*  496   waste ;    and  from  and   after  the  *  determination  of  that 

estate,  in  trust  to  preserve  the  contingent  remainders  there- 
inafter limited  from  being  defeated  or  destroyed ;  and  from  and 
after  the  decease  of  Edmund  Peters,  in  trust  for  the  first  and  all 
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and  every  other  son  and  sons  of  Edmund  Peters  successively  in 
tail  male. 

Edmund  Peters,  the  devisee  for  life  named  in  this  will,  assumed 
the  name  of  Turton,  and  he  married  Marianne  Livesey,  the  only 
child  of  Robert  Bell  Livesey  and  Jane  his  wife.  There  were  issue 
of  this  marriage  three  children,  Edmund  Henry  Turton  the  eldest 
son,  the  plaintiff  in  the  first  suit  and  one  of  the  defendants  in  the 
second  suit,  Robert  Consett  Turton  the  only  other  son,  and  a 
daughter,  Marianne  Teresa,  who  married  MuUon  Lambarde,  and 
was  one  of  the  defendants  in  the  first  suit  and  the  plaintiff  in  the 
second  suit.  All  these  children  were  born  before  the  time  when 
Robert  Bell  Livesey  made  his  will,  and  were  then  living,  and  it 
was  admitted  on  all  sides  that  Robert  Bell  Livesey,  when  he  made 
his  will,  was  aware  of  the  state  of  the  family  of  his  daughter 
Marianne  Turton,  and  of  the  dispositions  contained  in  the  will  of 
Mary  Turton. 

By  his  will,  dated  the  19th  of  November,  1830,  Robert  Bell 
Livesey  devised  his  estates,  which  for  distinction  will  be  called 
"  the  Livesey  estates,"  as  follows :  He  devised  them  firstly  to 
trustees  for  the  term  of  1000  years,  upon  the  trusts  after  men- 
tioned, and  subject  to  the  term,  to  the  use  of  his  wife  Jane  Livesey 
for  life ;  then  to  the  use  of  his  daughter,  Marianne  Turton,  for 
her  life,  for  her  separate  use;  then  to  the  use  of  Edmund  Turton, 
his  son-in-law,  for  life ;  and  after  the  decease  of  the  survivor  of 
Edmund  and  Marianne  Turton,  to  the  use  of  Robert  Consett 
Turton,  the  second  son  of  Edmund  and  Marianne  Turton, 
and  his  assigns,  for  and  during  the  *  term  of  his  natural  *  497 
life,  without  impeachment  of  waste,  and  from  and  inmiedi- 
ately  after  the  determination  of  that  estate  by  forfeiture  or  other- 
wise, in  his  lifetime,  to  the  use  of  the  Rev.  James  Sergeantson 
and  the  Rev.  Edward  Sergeantson  and  their  heirs  during  the 
natural  life  of  R.  C.  Turton,  upon  the  usual  trusts  to  preserve 
contingent  remainders,  with  remainder  to  the  first  and  other  sons 
of  Robert  Consett  Turton  successively  in  tail  male ;  and  in  default 
of  such  issue,  to  the  use  of  the  third,  fourth,  and  all  and  every 
other  the  younger  son  and  sons  of  Edmund  and  Marianne  Turton 
in  tail  male ;  and  in  default  of  such  issue,  to  the  use  of  Edmund 
Henry  Turton,  eldest  son  of  the  said  Edmund  and  Marianne 
Turton,  and  his  assigns  for  his  life ;  and  immediately  after  the  deter- 
mination of  that  estate  by  forfeiture  or  otherwise  in  his  lifetime, 
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to  the  use  of  the  Rev.  James  Sergeantson  and  the  Rev.  Edward 
Sergeantson  and  their  heirs,  for  and  during  the  natural  life  of  the 
said  Edmund  Henry  Turton,  upon  trust  to  preserve  the  contin- 
gent uses  and  estates  thereinafter  limited  from  being  defeated  or 
destroyed,  and  for  that  purpose  to  make  entries  and  bring  actions 
as  occasion  might  require,  but  nevertheless  to  permit  Edmund 
Henry  Turton  and  his  assigns,  during  his  life,  to  receive  and  take 
the  rents,  issues,  and  profits  of  the  same  hereditaments  for  his 
and  their  own  use  and  benefit ;  and  from  and  immediately  after 
the  decease  of  Edmund  Henry  Turton,  to  the  use  of  the  second 
son  of  Edmund  Henry  Turton,  and  the  heirs  male  of  his  body; 
then  to  the  use  of  the  third,  fourth,  and  every  other  younger  son 
and  sons  of  Edmund  Henry  Turton  '  successively  in  tail  male ; 
with  remainder  to  the  use  of  the  second,  third,  and  all  the  other 
son  and  sons  of  Marianne  Turton  by  any  future  husband ;  and  in 
default  of  male  issue  of  Marianne  Turton  by  such  future  husband,  to 
the  use  of  Marianne  Teresa  Turton,  eldest  daughter  of  Edmund  and 
Marianne  Turton  and  her  assigns  for  her  life,  with  divers 

♦  498   remainder^  *  over  with   remainder  in  default  of  all  the 

male  and  female  issue  of  the  testators'  grandchildren,  to 
the  use  of  his  nephew  John  Bell  for  life,  with  remainder  to  trus- 
tees to  preserve  contingent  remainders  as  before ;  with  remainder 
to  the  use  of  the  second,  third,  fourth,  and  all  and  every  other 
the  younger  son  and  sons  of  John  Bell  successively  in  tail  male, 
with  divers  other  remainders  over. 

There  was  contained  in  the  will  this  proviso :  "  Provided  always, 
and  I  do  hereby  declare,  that  in  case  my  said  grandson  Robert 
Consett  Turton,  or  the  heirs  of  his  body,  or  any  other  of  the 
persons  hereby  made  tenants  for  life  or  in  tail,  shall  become  seised 
of  the  settled  family  estates  of  the  said  Edmund  Turton,  then  and 
from  thenceforth  the  limitation  hereby  made  in  his,  her,  or  their 
favour  shall,  from  the  time  of  his,  her,  or  their  becoming  so  seised, 
cease,  determine,  and  be  absolutely  void,  as  if  he,  she,  or  they 
were  dead ;  and  the  said  hereby  devised  manor,  advowson,  mes- 
suages, lands,  tenements,  and  real  estates,  with  the  appurtenances, 
shall  go  over  to  the  person  next  entitled  in  remainder  under  or  by 
virtue  of  this  my  will,  it  being  my  express  wish  and  intention 
that  both  the  estates  shall  not  vest  in  the  same  person,  except  as 
is  otherwise  hereinbefore  provided  for."  There  was  a  similar 
shifting  clause  to  take  effect  upon  the  accession  of  certain  settled 
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estates  of  the  Bell  family.  Then  there  followed  powers  of  joint- 
uring and  of  portioning  younger  children  to  tenants  for  life  when 
in  actual  possession,  with  this  proviso  :  '^  Provided  always,  and  I 
do  hereby  further  declare,  that  the  said  settled  hereditaments  and 
premises  shall  not,  by  virtue  of  the  aforesaid  powers  of  charging 
with  portions,  or  either  of  them,  at  any  one  tijne,  be  liable  to  the 
payment  of  more  than  the  principal  sum  of  5000Z.  for  por- 
tions, and  that  the  said  powers  of  jointuring  and  of  •  grant-  *  499 
ing  portions  shall  not  be  exercised  by  any  tenant  for  life  or  in 
tail  who  shall  be  in  possession  of,  or  next  entitled  in  remainder 
to,  the  settled  estates  of  the  said  Edmund  Turton." 

The  will  contAined  also  the  following  provisions,  upon  which 
some  stress  was  laid  by  the  Lord  Justice  Turner.  The  trusts 
declared  of  the  term  of  1000  years  were  to  raise  money  for  the  pay- 
ment of  the  testator's  debts :  "  And,  further,  that  my  said  trustees, 
or  the  trustees  or  trustee  for  the  time  being  of  the  said  term,  shall, 
at  their  or  his  discretion,  enter  into  the  actual  possession  of  all  and 
every  the  said  manor,  messuages,  farms,  lands,  tenements,  heredita- 
ments, and  premises  comprised  in  the  said  term  during  the  life  of  my 
daughter  the  said  Marianne  Turton,  or  of  the  said  Edmund  Turton, 
and  also  during  the  mino.rity  of  any  of  the  tenants  for  life  or  in 
tail  of  the  said  premises,  and  receive  the  rents,  issues,  and  profits 
thereof ;  and  shall  be  authorized  to  let  or  demise  the  same  heredit- 
aments, or  any  part  or  parts  thereof,  for  any  term  of  years  not 
exceeding  seven  years,  at  the  most  approved  rents ;  and  shall  ap- 
point such  agent  or  agents  at  such  salaries,  and  adopt  such  other 
acts  as  they  may  think  necessary  for  the  management  of  the  said 
hereditaments ;  and  shall  during  the  life  of  my  said  daughter  pay 
the  clear  rents  and  profits  into  her  own  hands,  for  her  own  separ- 
ate use  and  benefit  during  her  life,  in  manner  hereinbefore  directed ; 
and  also,  in  case  the  said  Edmund  Turton  shall  survive  her,  pay 
the  same  clear  rents  and  profits  unto  him  during  his  life,  subject, 
nevertheless,  during  the  life  of  the  said  Marianne  Turton  and  of 
the  said  Edmund  Turton,  to  the  eventual  deduction  next  after 
mentioned ;  that  is  to  say,  provided  always,  and  I  hereby  invest 
my  said  trustees,  or  the  trustees  or  trustee  for  the  time  being  of 
the  said  term,  with  full  power,  during  the  lives  of  the  said 
Marianne  Turton  *  and  Edmund  Turton,  or  the  survivor  of  *  600 
them,  to  retain  out  of  the  said  rents  and  profits  annually 
such  sum  or  sums  of  money  as  may  be  requisite  for  the  support, 
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maintenance,  and  education  of  the  said  second  son  of  the  said 
Edmund  and  Marianne  Turton,  or  such  other  of  their  sons  and 
daughters  who,  under  the  limitations  of  this  my  will,  shall  be  next 
entitled  in  remainder  to  the  said  hereby  settled  hereditaments,  and 
to  pay  and  apply  the  same  accordingly  until  such  son  or  daughter 
attain  the  age  of  twenty-one  years ;  and  also  out  of  the  same 
rents  and  profits  to  make  the  said  son  or  daughter  such  allowance 
during  the  lifetime  of  his  or  her  father  and  mother,  for  his  or  her 
maintenance  and  support,  as  they,  my  said  trustees,  or  the  trustees 
or  trustee  for  the  time  being,  shall  see  expedient  and  as  shall  4)e 
suitable  to  his  or  her  rank  in  life."  There  followed  a  power  to  tlie 
trustees  to  cut  timber,  and  after  it  this  power :  '^  And  also  tliat  it 
shall  be  lawful  for  my  said  trustees,  or  the  trustees  or  trustee  for 
the  time  being  of  the  said  term,  during  the  minority  of  any  tenant 
for  life  or  in  tail  of  the  said  settled  hereditaments,  to  receive  and 
take  the  rents  and  profits  of  the  said  hereditaments,  and  apply  a 
competent  part  thereof  for  the  maintenance  and  education  of  such 
tenant  for  life  or  in  tail,  until  he  or  she  attain  the  age  of  twenty- 
one  years,  and  invest  the  residue  in  the  names  of  such  trustees  or 
trustee  on  government  or  real  security,  so  that  the  same  may  accu- 
mulate in  the  nature  of  compound  interest,  so  far  as  the.  rules  of 
law  or  equity  will  permit."  Trusts  were  then  declared  of  the  ac- 
cumulated fund. 

By  a  codicil  to  this  will,  the  testator  substituted  for  the  life-es- 
tate of  Edmund  Turton  an  annuity  of  600/.  a  year,  and  directed 
that  the  trustees  for  the  time  being  of  the  term  of  1000  years 
should  enter  into  possession  ^^  upon  trust,  after  providing 

*  601    for  the  annuity  and  interest  *  of  any  other  incumbrances,  to 

retain  and  pay  such  sum  or  sums  of  money  for  the  support, 
education,  and  maintenance  of  the  person  next  in  remainder  as  is 
provided  in  my  said  will,  in  case  the  said  Edmund  Turton  had 
become  entitled  as  one  of  the  tenants  for  life  of  the  same  manor 
and  hereditaments  comprised  in  the  said  term ;  and  also  to  retain 
and  pay  such  sum  or  sums  of  money  as  shall  be  requisite  from  time 
to  time  for  the  support,  maintenance,  and  education  of  all  or  any  of 
the  children  of  the  said  Edmund  Turton  by  my  said  daughter  now  or 
hereafter  to  be  born  during  the  life  of  the  said  Edmund  Turton,  other 
than  the  one  next  entitled  in  remainder  as  aforesaid."  And  the 
surplus  was  to  be  invested  for  the  benefit  of  the  younger  children. 
On  the  16th  of  November,  1831,  the  testator  died  at  which  time 
[388] 


TURTON  V.  LAMBARDB.  —  LAMBARDE  V.  TURTON.     *  501 

the  state  of  the  Turtoii  family  mentioned  above  remained  unaltered, 
but  two  days  after  his  death,  on  the  17th  of  November,  1831, 
Robert  Consett  Turton,  the  second  son  of  Edmund  Turton,  died 
an  infant  and  unmarried.  Jane  Livesey,  the  widow  of  the  testator, 
died  on  the  17th  of  October,  1846.  In  the  month  of  March,  1857, 
Edmund  Turton,  his  son-in-law,  the  devisee  for  life  under  the  will 
of  Mary  Turton,  and  also  a  devisee  for  life  under  the  testator's 
will,  died.  Upon  his  death  the  plaintiff  Edmund  Henry  Turton 
came  into  possession  of  the  Turton  estates,  and  remained  in  pos- 
session. In  the  month  of  May,  1858,  Marianne  Turton,  the  testa- 
tor's daughter,  and  the  only  remaining  tenant  for  life  under  his  will 
whose  estate  was  prior  to  the  estate  of  the  plaintiff  Edmund  Henry 
Turton,  also  died,  and  upon  her  death  the  plaintiff  Edmund  Henry 
Tuiix)n,  according  to  the  order  of  the  limitations  in  the  testator's 
will,  became  entitled  as  tenant  for  life  in  possession  to  the  Livesey 
estates. 

*  Marianne  Turton,  by  her  will  dated  the  9th  of  May,    *  502 
1858,  devised  and  bequeathed  all  her  real  and  personal  es- 
tate to  her  daughter  Marianne  Teresa  Lambarde,  the  plaintiff  in 
the  second  suit. 

The  bill  in  the  first  cause  was  filed  by  Edmund  Henry  Turton, 
to  establish  his  right  to  the  rents  of  the  Livesey  estates  during  his 
life,  notwithstanding  the  shifting  clause.  The  second  suit  was  in- 
stituted by  Mrs.  Lambarde,  who  claimed  to  be  entitled  to  them 
under  the  will  of  Marianne  Turton,  the  heiress-at-law  of  the  testa- 
tor, on  the  ground  that  by  the  effect  of  the  shifting  clause  the  rents 
were  left  undisposed  during  the  remainder  of  the  life  of  Edmund 
Henry  Turton.  At  the  time  of  the  institution  of  these  suits,  Ed- 
mund Henry  Turton  had  only  one  son,  who,  as  it  was  admitted  on 
all  hands,  had  no  interest  in  the  matters  in  dispute  ;  but,  pending 
the  proceedings,  he  had  a  second  son  born,  Robert  Bell  Turton, 
who  was  made  a  party  by  supplemental  proceedings.  The  effect  of 
the  shifting  clause  was  considered  by  Vice-Chancellor  Kindersley 
in  Lambarde  v.  Peachy  (a)  and  his  decision  was  not  appealed  from. 
The  present  suits,  by  consent  of  their  Lordships,  came  before  this 
Court  in  the  first  instance. 

Sir  H.  M.  Cairns  and  Mr.  Hobhouacy  for  Edmund  Henry  Turton, 
the  plaintiff  in  the  first  suit.—  We  contend  that  the  interest  of  E. 

(a)  4  Drew.  563. 
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H.  Turton  in  the  Livesey  estates  was  not  lost  by  his  succeeding  to 

the  TurtoQ  estates.    It  is  admitted  that  the  testator  knew  the 

limitations  of  the  Turton  estates,  he  therefore  knew  that  upon  the 

death  of  Edmund  Turton,  E.  H.  Turton  would  become  ten- 

*  503    ant  in  tail  in  possession  of  those  estates.     *  The  testator 

knowing  this,  limits  the  Livesey  estates  to  Edmund  Turton 
for  life,  and  then,  after  some  intervening  limitations,  to  E.  H. 
Turton  for  life.  He  must  have  intended  to  give  something  to  E. 
H.  Turton,  to  give  him  a  life-estate  in  some  event  at  least,  but  if 
the  shifting  clause  be  construed  to  extend  to  him,  he  could  not  in 
any  event  take.  Why  was  he  mentioned  in  the  will  at  all  if  he 
was  not  to  take  any  thing  ?  Why  was  his  eldest  son  excluded, 
and  why  was  he  himself  named  out  of  his  order  in  seniority  ?  The 
words  of  exception  in  the  shifting  clause,  furnish  a  strong  argu- 
ment in  E.  H.  Turton's  favour,  "  except  as  otherwise  hereinbefore 
provided  for."  There  is  no  express  provision  to  which  this  excep- 
tion can  apply,  it  must  therefore  be  intended  to  meet  the  case  of 
persons  in  the  situation  of  E.  H.  Turton,  to  whom  the  shifting 
clause  cannot  without  absurdity  be  applied.  Then  the  power  to 
jointure  is  to  be  exercised  by  persons  in  possession  of  the  Livesey 
estates,  but  not  if  they  are  in  possession  of,  or  next  entitled  in 
remainder  to,  the  Turton  estates.  This  shows' that  the  testator 
intended  that  there  should  be  exceptional  cases,  in  which  the  two 
estates  might  go  together.  If  the  estate  of  E.  H.  Turton  ceases, 
the  trustees  take,  and  they  hold  the  rents  for  him.  But  the  shift- 
ing clause,  as  regards  him  is  repugnant  and  void,  for  a  testator 
cannot  give  a  man  an  estate,  and  at  the  same  time  take  it  wholly 
away.  The  Courts  have  gone  great  lengths  to  avoid  inconsistency 
of  disposition.  Johnston  v.  Antrobus^  (a)  G-ee  v.  Corporation  of 
Manchester,  (6)  Spong  v.  Spong,  (c)  Conron  v.  Conran,  (d)  If 
the  question  whether  the  shifting  clause  takes  effect  is  doubtful,  it 

must  be  decided  in  our  favour,  limitations  of  this  kind 

*  504    *  being  construed  strictly.     ThomhiU  v.  Hall,  (e)     [tht 

V.  Hichs  (jg)  was  also  referred  to.] 

The  Attorney-General,  Mr.    Glasse  and  Mr.  Welford,  for  Mrs. 
Lambarde.  —  Our  case  is,  that  on  the  death  of  Mrs.  Turton,  the 

(o)  21  Beav.  666.  (rf)  7  H.  L.  Cas.  168. 

(6)  17.  Q.  B.  737.  («)  8  Bligh  N.  S.  88. 

(c)   3  Bligh  N.  S.  84.  (g)  7  T.  R.  483. 
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shifting  clause  took  effect,  and  carried  the  estate  to  the  person 
next  beneficially  entitled  in  remainder;  but  if  it  went  to  the 
trustees,  then  it  went  to  them  shorn  of  the  trust  for  the  benefit  of 
E.  H.  Turton,  and  the  rents  go  to  the  heir  as  undisposed  of,  and 
through  the  heir  to  Mrs.  Lambarde.  The  arguments  on  the  part 
of  E.  H.  Turton  are  insufficient  to  show  that  the  shifting  clause 
does  not  apply  to  him.  Edmund  Turton  and  E.  H.  Turton  might 
have  concurred  in  resettling  the  Turton  estates,  so  as  to  prevent 
E.  H.  Turton's  ever  taking  them.  This  probably  was  present  to 
the  testator's  mind,  he  contemplated  the  possibility  of  E.  H.  Tur- 
ton's giving  up  those  estates  in  order  to  keep  the  Livesey  estates. 
The  only  question  therefore  is,  whether  E.  H.  Turton  is  within  the 
terms  of  the  shifting  clause,  the  above  consideration  wholly  remov- 
ing the  alleged  repugnancy  in  the  shifting  clause.  Moreover,  if 
E.  H.  Turton's  view  of  the  shifting  clause  is  right,  there  is  no 
person  to  whom  the  clause,  so  far  as  it  relates  to  tenants  for  life, 
can  apply.  The  exception  in  the  jointuring  power  cannot  control 
the  express  words  of  the  shifting  clause.  The  words  of  exception 
at  the  close  of  the  shifting  clause  are  a  qualification  to  the  words 
declaring  the  intention  of  the  testator,  not  to  the  operative  words 
of  the  shifting  clause.  The  estate,  therefore,  was  taken  out 
of  E.  H.  Turton.  Whether  it  passed  to  Mrs.  *  Lambarde,  or  *  505 
to  the  trustee  to  preserve,  is  a  question  of  greater  difficulty. 
The  Vice-Chancellor,  in  Lambarde  v.  Peachy  considered  the  point 
concluded  by  Dfoe  v.  Seneage  (a)  and  Stanley  v.  Stanley,  (6) 
There  being  no  appeal  from  his  decision,  we  cannot  contend  that 
it  went  to  Mrs.  Lambarde,  but  we  say  that  in  the  hands  of  the 
trustees,  it  was  subject  to  a  resulting  trust  for  the  heir-at-law. 
The  shifting  clause  deprives  E.  H.  Turton  of  all  benefit ;  he,  there- 
fore cannot  have  the  rents,  the  trust  of  them  for  him  being  part  of 
the  limitation  in  his  favour :  Mr.  Fearne's  (c)  opinion,  Stanley  v. 
Stanley y  (d)  and  they  must  go  to  the  heir.  The  second  son  cannot 
be  entitled  in  possession  while  the  estate  of  the  trustee  subsists. 
Morrice  v.  Langham.  {e) 

Mr.  R.  Palmer  and  Mr.   Surrage,  for  Robert  Bell  Turton  — 
We  contend  that,  Edmund  Henry  Turton  having  lost  the  estate 

(a)  4  T.  R.  13.      •  (d)  16  Ves.  608.  611. 

(6)  16  Ves.  491.  (c)    11  Sim.  260. 

(c)  Fearne,  Cont.  Rem.,  App.  vi.  617. 
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under  the  shifting  clause,  Richard  Bell  Turton  upon  his  birth 
became  entitled,  and  the  rents  from  that  time  belong  to  him. 
Neither  his  estate  nor  that  of  the  trustees  to  preserve  is  affected 
by  the  shifting  clause.  Upon  the  forfeiture  of  Edmund  Henry 
Turton  the  estate  of  the  trustees  came  into  possession,  and  the 
estate  of  Edmund  Henry  Turton  being  struck  out,  the  trust  in  his 
favour  is  gone.  On  what  trust  the  trustees  then  hold  must  be 
decided  by  the  intention  to  be  collected  from  the  instrument. 
There  is  no  case  deciding  that  the  trustees  will  hold  in  trust  for 
the  heir  after  the  birth  of  a  tenant  in  tail.  Stanley  v.  Stanley  (a) 
shows  that  the  resulting  trust  ceases  when  a  remainder- 

*  506    man  comes  into  *  esse.     Morrice  v.  Langham  (6)  supports 

the  same  view,  and  so  does  the  opinion  of  Mr.  Fearne  in 
Doe  V.  Seneage.  (c?)  This  is  consistent  with  the  doctrine  of  the 
Court  as  to  resulting  trusts,  they  never  result  against  an  intention 
appearing  on  the  face  of  the  instrument ;  the  doctrine  laid  down 
ift  Sidney  v.  Shelley  (df)  as  to  attendant  terms  supports  our  argu- 
ment. The  trustees  to  preserve  contingent  remainders  are  ap- 
pointed for  the  benefit  of  the  remainder-men,  and  it  is  against  the 
apparent  intention  of  the  instrument  that  they  should  hold  in 
trust  for  the  heir  when  there  is  a  remainder-man  in  esse. 

The  Attorney-General,  in  reply  in  Lamharde  v.  Turton. — The 
rents  must  belong  to  Mrs.  Lambarde  during  the  whole  life  of 
Edmund  Henry  Turton,  not  merely  till  the  birth  of  the  second  son. 
The  argument  on  the  other  side,  if  carried  to  its  legitimate  conse- 
quences, must  go  to  the  extent  that  the  estate  of  the  trustees  has 
ceased,  and  that  of  Robert  Bell  Turton  come  into  possession. 
Where  a  gap  is  found  it  cannot  be  filled  up  with  the  name  of  a 
grantee,  unless  there  is  a  necessary  implication  to  that  effect  from 
thi^^  terms  of  the  instrument,  but  there  is  a  resulting  trust  for  the 
heir-at-law.  The  true  view  is,  that  during  the  continuance  of  the 
estate  of  the  trustees  there  is  an  intestacy  as  to  the  equitable  inter- 
est. The  trustee  cannot  be  fixed  with  any  trust  beyond  the  trust 
expressly  declared  and  a  resulting  trust  for  the  settlor  and  his 
heirs. 

Sir  H.  M.    Cairns,  in  reply  in    Turton  v.   Lamharde.  —  It  is 

(a)  16  Ves.  491.  (c)  Feame,  Cont.  Rem.,  App.  vi.  617. 

(6)  11  Sim.  260.  (d)  19  Ves.  362. 
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urged  against  us  that  the  testator  may  have  contemplated 

♦  a  resettlement  of  the  Turton  estates  taking  away  Edmund  •  507 
Henry  Turton's  interest ;  but  the  testator  cannot  have  enter- 
tained such  an  intention  as  the  other  side  attribute  to  him,  for  he 
has  omitted  Edmund  Henry  Turton's  eldest  son,  which  could  only 
be  because  he  foresaw  that  he  was  the  person  who  would  naturally 
take  the  Turton  estates.  Our  argument  therefore,  that  our  oppo- 
nents attribute  to  the  testator  the  making  a  gift  to  a  person  whom 
he  declares  unable  to  hold  it,  is  not  answered.  It  is  urged,  that  if 
our  contention  is  right  there  is  no  tenant  for  life  to  whom  the  shift- 
ing clause  could  apply.  Mrs.  Lambarde  was  a  tenant  for  life  and 
is  one  of  the  heirs  of  Mary  Turton,  so  it  might  apply  to  her,  and 
moreover,  tenants  in  tail,  born  in  the  testator's  life  after  the 
making  of  his  will,  hav€  their  estates  reduced  to  life-estates,  so 
there  might  have  been  a  class  to  which  it  would  apply.  It  is  urged 
that  the  exception  in  the  shifting  clause  is  not  appended  to  the 
clause,  but  to  the  declaration  of  the  testator's  intention.  That 
makes  no  difference,  we  rely  on  the  exception  as  showing  the 
intention.  On  the  wording  of  this  particular  will,  it  cannot  be 
said  that  any  thing  is  made  to  cease,  except  what  is  given  over, 
there  is  no  gift  over  of  the  beneficial  interest  during  the  life  of 
Edmund  Henry  Turton,  and  therefore  that  beneficial  interest 
cannot  be  held  to  cease.  The  trustees,  if  they  have  taken  the 
estate  at  all,  are  trustees  for  him. 

Judgment  reserved. 

February  29. 

The  Lord  Justice  Knight  Bruce.  —  These  causes  relate  to  the 
testamentary  dispositions  made  by  a  gentleman  named  Robert 
Bell  Livesey,  who  died  in  the  year  1831,  concerning  his  real  prop- 
erty, the  Kildale  estate,  in  Yorkshire,  those  namely  contained  in 
his  will,  for  his  codicil,  which  of  course  I  have  read  as 

*  well  as  the  will,  does  not  seem  to  contain  any  thing  mate-  *  608 
rial  on  the  present  occasion.    And  what  we  have  to  decide  is 

in  whom  by  virtue  of  the  will  according  to  its  true  construction,  or  if 
he  died  partially  intestate  by  reason  of  his  partial  intestacy,  or  by 
both  means,  has  from  the  death  of  his  daughter  Mrs.  Marianne  Tur- 
ton been  and  now  is  the  title  to  the  beneficial  receipt  or  enjoyment  of 
the  rents  of  that  estate.    To  which  decision  it  must  probably  be 
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right  to  add  a  declaration  of  our  opinion  in  whom  for  the  future, 
during  the  joint  lives  of  two  great-grandsons  of  the  testator  now 
living,  the  beneficial  title  to  the  rents  of  the  same  property  is  or 
will  be  vested  by  the  means  that  have  been  mentioned.  Of  those 
two  great-grandsons  the  elder  is  not  before  the  Court,  but  the 
younger,  namely,  Robert  Bell  Turton,  an  infant,  is  a  party  before 
us. 

This  will  has  been  considered  by  the  Vice-Chancellor  Kindebs- 
LEY  in  another  cause,  his  elaborate  judgment  in  which,  dismissing 
the  bill  (  a  dismissal  not  appealed  from),  is  reported  in  Mr.  Drew- 
ry's  4th  volume.  The  argument  here  on  each  side  has  proceeded 
on  the  basis  and  admission  that  by  the  expression  ''  settled  family 
estates  of  the  said  Edmund  Turton,"  used  in  the  will  of  the  testa- 
tor, he  meant,  and  with  sufficient  accuracy  described,  certain  real 
estates  devised  by  the  will,  dated  in  1807,  of  a  lady  named  Tur- 
ton,—  Mrs.  Mary  Turton,  —  who  died  some  years  before  the  mak- 
ing of  Mr.  Livesey's  will.  Mr.  Edmund  Henry  Turton,  one  of  the 
parties  before  us,  named  in  Mr.  Livesey's  will,  is  the  eldest,  the 
first,  son  of  a  gentleman  named  Edmund  Turton,  whose  original 
surname  had  been  Peters,  and  who  was  the  first  tenant  for  life 
under  Mrs.  Mary  Turton's  will  of  those  real  estates.  That  gentle- 
man, who  is  also  named  in  Mr.  Livesey's  will,  was  the  husband  of 
the  testator's  only  daughter  Marianne,  Mrs.  Marianne  Tur- 

*  509    ton  already  *  mentioned,  who  was  a  devisee  likewise  in  that 

will.  Of  her  marriage  with  Mr.  Turton  there  were  three 
children  :  namely,  Mr.  Edmund  Henry  Turton  already  mentioned ; 
Robert  Consett  Turton,  a  devisee  for  life  named  in  Mr.  Livesey's 
will',  who  survived  him  for  a  few  days,  and  died  in  the  year  1831,  an 
infant  and  a  bachelor ;  and  Mariannes  Teresa,  now  Mrs.  Lambarde, 
one  of  the  parties  before  us,  who  is  also  a  devisee  named  in  the 
testator's  will.  Mrs.  Marianne  Turton  appears,  upon  the  testa- 
tor's death,  to  have  become  his  sole,  heiress-at-law,  and  to  have 
married  only  once.  Mrs.  Lambarde  is  stated  and,  I  suppose  accu- 
rately, to  be  her  universal  devisee  and  universal  legatee ;  but  it 
may  be  right  to  notice  that  in  the  suit  instituted  by  Mrs.  Lam- 
barde, which  was  heard  and  dismissed  by  the  Yice-Chancellor  Ejk- 
DERSLET  early  in  the  year  1859  (the  case  reported  as  I  have  said 
by  Mr.  Drewry),  the  title,  if  any,  of  that  lady  under  her  mother's 
will,  though  made  after  the  death  of  Mr.  Edmund  Turton,  was  not 
brought  fbrward.  Mrs.  Jane  Livesey,  mentioned  by  the  testator 
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in  his  will,  became  his  widow,  and  was  survived  by  his  daughter 
Mrs.  Marianne  Turton,  who,  in  1868,  died  the  widow  of  Mr.  Ed- 
mund Turton ;  but  Mr.  Edmund  Henry  Turton,  upon  his  father's 
decease,  had  become  tenant  in  tail  in  possession,  under  Mrs.  Mary 
Turton's  will,  of  such  of  her  devised  real  estates  as  she  had  given 
to  Mr.  Edmund  Turton  for  his  life,  and,  as  I  collect,  has  ever  since 
been  and  is  now  in  the  enjoyment  of  thai  property  accordingly. 
Mr.  Edmund  Henry  Turton  did  not,  nor  did  his  sister  Mrs.  Lam- 
barde,  marry  in  the  testator's  lifetime ;  but  they  both  married 
after  his  decease.  There  are  two  sons  (whom  I  have  already  men- 
tioned) of  Mr.  Edmund  Henry  Turton ;  of  those  two  sons,  the 
elder,  his  first  son  is,  as  I  have  said,  not  before  the  Court ;  the 
second,  namely,  Robert  Bell  Turton,  who  was  born  not  before 
the  year  1859,  is,  I  repeat,  before  the  Court ;  and  the  chief 
*  question  that  in  this  state  of  things  we  have  to  decide  is,  *  510 
whether  Mr.  Edmund  Henry  Turton  is  not  affected  by  the 
first  shifting  clause  in  Mr.  Livesey's  will  (the  clause,  namely,  from 
which  I  have  just  now  quoted  a  part  of  a  passage),  but  is,  notwith- 
standing the  clause,  entitled  now  beneficially  for  his  (Mr.  Edmund 
Henry  Turton's)  life  to  the  real  estates  devised  by  that  instrument, 
an  instrument  in  some  respects  singularly  worded  (at  least  as  it 
appears  to  me),  and  afibrding,  I  think,  some  plausible  grounds  of 
argument  to  Mr.  Edmund  Henry  Turton  upon  this  point,  and  his 
counsel,  as  I  consider,  have  made  the  most  of  them ;  but  the  let- 
ter of  the  will  appears  to  me  to  be  against  him  and  too  strong  to 
be  surmounted,  for  I  think  that  it  does  not  clearly  contradict  the 
spirit.  There  may  be  room  for  doubt  whether  in  this  respect  the 
letter  and  the  spirit  agree  together ;  but  if  so,  that  is  not  sufficient 
to  displace  the  letter.  The  position  in  which,  when  Mr.  Livesey's 
will  was  made,  Mr.  Edmund  Henry  Turton  stood,  with  respect  to 
the  devised  estates  of  Mrs.  Mary  Turton  that  have  been  mentioned, 
the  expression  "  except  as  is  otherwise  hereinbefore  provided  for," 
and  the  language  of  the  powers  of  jointuring  and  charging  por- 
tions, have  seemed  to  me  to  afibrd  rational  foundation  for  argu- 
ment against  the  exclusion  of  Mr.  Edmund  Henry  Turton,  but  are, 
in  my  judgment,  I  repeat,  not  sufficient  for  the  purpose.  If  Mr. 
Edmund  Henry  Turton  is  excluded,  the  case  is  then,  I  think,  free 
from  difficulty. 

I  consider  that  under  the  will  of  the  testator,  or  that  of  his 
heiress-at-law  Mrs.  Marianne  Turton,  the  rents  of  Mr.  Livesey's 
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devised  estates  from  her  decease  until  the  birth  of  Robert  Bell 

Turton  belong  beneficially  to  Mr.  and  Mrs.  Lambarde,  or  to  one  of 

them ;  and  thsA  from  the  birth  of  Robert  Bell  Turton  the  rents 

belong  beneficially  to    him,  notwithstanding  the  adverse 

*  511    claims  *  of  Mr.  and  Mrs.  Lambarde,  which  so  far  I  think 

unfounded. 

The  testator  certainly,  in  my  opinion,  has  not  died  intestate  as 
to  the  beneficial  title  to  these  rents  from  the  time  of  Robert  Bell 
Turton's  birth  to  the  death  at  least  of  himself  or  of  his  elder 
brother,  and  has  given  it  to  Robert  Bell  Turton.  But  in  what 
persons  or  person  the  beneficial  title  to  the  rents  which  shall  accrue 
after  the  death  of  either  of  them  is  or  will  be  I  have  not  meant, 
nor  do  I  on  the  present  occasion  intend,  to  express  or  intimate  any 
opinion. 

As  to  the  costs  of  these  suits,  I  think  that  Mr.  and  Mrs.  Lambarde 
and  Edmund  Henry  Turton  respectively  should  neither  pay  nor 
receive  any ;  and  that  the  costs  of  the  other  parties  should,  as 
between  solicitor  and  client,  be  paid  out  of  the  rents  belonging  to 
Robert  Bell  Turton. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  in 
nearly  the  terms  of  the  above  statement,  proceeded  as  follows :  — 

The  question  is,  who  is  entitled  to  the  rents  and  profits  of  the 
Livesey  estates,  accrued  since  the  death  of  Marianne  Turton  in  the 
month  of  May,  1858,  and  henceforth  to  accrue  during  the  life  of 
the  plaintifi^  Edmund  Henry  Turton.  The  plaintiff  Edmund 
Henry  Turton  claims  to  be  entitled  to  these  rents,  on  the  ground 
that  the  limitation  in  his  favour  contained  in  the  will  has  not,  as 
he  insists,  been  determined  by  the  shifting  clause ;  or  that  if  the 
shifting  clause  determined  it,  the  estates  went  over  to  the  trustees 
for  preserving  contingent  remainders,  as  the  persons  next  entitled 
in  remainder,  and  have  been  and  are  held  by  them  during 

*  512    his  life  in  trust  for  him.     Mrs.  *  Lambarde,  claims  to  be 

entitled  to  these  rents,  on  the,  ground  that  by  the  operation 
of  the  shifting  clause  the  estates,  as  she  insists,  went  to  her  upon 
the  death  of  Marianne  Turton,  as  the  person  then  next  entitled  in 
remainder ;  or  that  if  the  estates  went  over  to  the  trustees  for  pre- 
serving contingent  remainders,  they  have  held  and  hold  the 
estates  during  the  life  of  the  plaintifl*  Edmund  Henry  Turton  in 
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trust  for  her,  either  as  the  person  next  entitled  in  remainder 
under  the  will,  or  as  the  devisee  of.  Marianne  Turton,  the  heiress 
of  the  testator,  who,  if  she  did  not  herself  become  entitled  to  these' 
rents,  she  contends  became  entitled  to  them  by  way  of  resulting 
trust ;  and  she  insists  that  in  any  event  she  is  entitled  to  the  rents 
which  accrued  before  the  birth  of  Robert  Bell  Turton,  the  second 
son  of  the  plaintiff  Edmund  Henry  Turton.  The  defendant  Robert 
Bell  Turton,  as  such  second  son,  also  claims  to  be  entitled  to  the 
rents  accrued  since  his  birth,  and  hereafter  to  accrue  during  the 
life  of  the  plaintiff  Henry  Edmund  Turton. 

As  to  the  claim  of  the  plaintiff  Edmund  Henry  Turton,  it  was 
not  attempted  to  be  denied  that  the  shifting  clause  standing  by 
Itself,  and  without  reference  to  the  exception  at  the  close  of  it, 
would  reach  the  limitation  in  favour  of  the  plaintiff  Edmund  Henry 
Turton,  and  would,  if  valid,  be  effectual  to  determine  it;  but  it 
was  said  that  the  context  of  the  will  is  sufficient  to  show  that  this 
limitation  was  not  intended  to  be  affected  by  the  clause,  and  to 
exempt  it  from  being  so  affected.  This  will,  however,  is  evidently 
framed  for  the  express  purpose  of  preventing  the  Turton  and  Live- 
sey  estates  being  held  by  the  same  person.  The  order  and  course 
of  the  limitations  in  the  will  throughout  points  to  that  end,  the 
proviso  seems  to  me  to  have  been  intended  more  completely  to 
effectuate  that  purpose.  Having  framed  the  limitations  in 
the  best  mode  he  could  for  preventing  the  result  *he  was  *613 
anxious  to  avoid,  the  testator  adds  this  proviso,  the  effect 
of  which,  as  I  understand  it,  is  that  eo  instanti  any  tenant  for  life 
or  in  tail  shall  become  seised  in  possession  of  the  Turton  estates, 
his  interest  in  the  Livesey  estates  shall  cease,  determine,  and  be 
void  as  if  he  was  dead.  The  testator,  I  think,  could  hardly  have 
expressed  his  purpose  more  determinately,  and  a  very  strong  con- 
text, therefore,  must  be  required  to  warrant  us  in  adopting  a  con- 
struction which  would  lead  to  a  result  so  different  from  what  the 
testator  plainly  desired  to  effect.  There  must  be  a  context  suffi- 
ciently strong  to  satisfy  us  that  the  words  "  any  tenant  for  life  " 
contained  in  the  proviso  were  not  meant  to  apply  and  do  not  apply 
to  the  plaintiff  Edmund  Henry  Turton,  who,  in  the  previous  part 
of  the  will,  has  been  made  tenant  for  life.  It  was  said  on  the  part 
of  the  plaintiff  Edmund  Henry  Turton  that  the  mention  of  his 
name  in  the  will  at  all  was  a  mere  delusion  if  his  life-interest 
was  intended  to  be  determined  by  the  proviso  —  that,  according 
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to  the  will  of  Mary  Turton,  he  would  succeed  to  the  Turton  estates 
upon  the  death  of  his  father  Edmund  Turton,  and  that,  according 
to  the  testator's  will,  he  could  not  succeed  to  the  Livesey  estates 
until  his  father  Edmund  Turton  was  dead,  so  that  the  proviso,  if 
applied  to  the  limitation  in  his  favour,  would  necessarily  operate 
to  determine  that  limitation  either  at  or  before  the  time  when  the 
limitation  would  take  effect  in  possession.  This  point  was  most 
ably  and  strongly  pressed  upon  us,  but  it  has  failed  to  satisfy  my 
mind.  Without  reference  to  the  alterations  which  might  possibly 
be  made  in  the  limitations  of  the  Turton  estates,  during  the  life  of 
Edmund  Turton  (although  I  am  far  from  satisfied,  that  such  al- 
terations may  not  have  been  in  the  contemplation  of  the  testator, 
and  that  he  may  not  have  intended,  if  the  intervening  limitations 
should  fail,  to  leave  it  in  the  power  of  Edmund  Turton  and 

*  614    the  plaintiff  Edmund  Henry  Turton  to  determine  *  whether 

the  plaintiff  Edmund  .Henry  Turton  should  take  the  Turton 
or  the  Livesey  estates  ;  and  if  they  should  determine  on  his  taking 
the  Livesey  estates,  to  effectuate  that  determination  by  making  a 
different  settlement  of  the  Turton  estates)  ;  independently  I  say  of 
that  consideration,  it  is  to  be  observed  that  an  estate  during  the 
life  of  Edmund  Henry  Turton  was  necessary  to  be  created  in  order 
to  preserve  the  contingent  remainder  in  favour  of  his  second  son. 
In  the  absence  of  such  an  estate,  there  might  not  have  been  any 
estate  to  support  that  remainder,  in  the  event  of  the  death  of 
Robert  Consett  Turton  without  issue  before  the  birth  of  the  second 
son  of  the  plaintiff  Edmund  Henry  Turton.  The  estate  might 
indeed  for  this  purpose  have  been  limited  to  trustees  during  the 
life  of  the  plaintiff  Edmimd  Henry  Turton ;  but  surely  if  an  estate 
was  necessary  to  be  created  during  his  life,  it  is  not  to  be  wondered 
at,  more  especially  having  regard  to  the  circumstances  to  which  I 
have  adverted,  that  it  was  according  to  the  usual  course  given  to 
him,  with  remainder  to  trustees  during  his  life,  and  not  merely  to 
trustees  during  hjs  life.  It  seems,  to  me,  therefore,  that  the  argu- 
ment attempted  to  be  drawn  from  the  creation  of  the  life-interest 
being  futile,  if  it  was  intended  to  be  defeated  by  the  proviso,  cannot 
be  maintained. 

Another  argument  in  favour  of  the  plaintiff  Edmund   Henry 

Turton  was  rested   on  the  exception  at  the  end  of  the  proviso, 

"  except  as  hereinbefore  is  otherwise  provided,"  but  this  exception 

follows  upon  and  applies  to  the  provision  that  the  estates  shall 
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not  vest  in  the  same  person ;  and  I  think  it  was  meant  to  express 
no  more  than  that  any  tenant  for  life  or  in  tail  might  retain  the 
vested  interests  given  to  him  by  the  will  until  he  became  seised 
in  possession  of  the  Turton  estates.  The  proviso  at  the 
end  of  the  jointuring  and  portion  clauses  was  *  also  relied  *  516 
upon  on  the  part  of  the  plaintifiF  Edmund  Henry  Turton, 
but  I  think  it  would  be  very  unsafe  to  conclude  that  because  the 
words  of  this  proviso  extend  to  tenants  for  life  in  possession  of 
the  Turton  estates,  which  may  have  been  the  result  of  superabun- 
dant caution,  the  testator  did  not  intend  to  include  such  tenants 
for  life  under  a  description  which  in  terms  embraces  them.  It 
was  also  suggested  on  the  part  of  the  plaintiff  Edmund  Henry 
Turton  that  the  proviso  was  repugnant  and  void,  but  what  has 
been  already  said  seems  to  me  to  answer  that  argument. 

Then  as  to  the  other  ground  of  claim  on  the  part  of  the  plain- 
tifiF Edmund  Henry  Turton,  I  agree  t^at  the  estates  went  over  to 
the  trustees  to  preserve  contingent  remainders.  They  are  plainly 
the  persons  "  next  entitled  in  remainder,"  and  in  the  absence  of 
any  context  to  explain  those  words,  and  I  can  find  no  such  con- 
text in  this  will,  they  must  have  their  ordinary  meaning.  The 
authorities,  too,  seem  to  me  to  be  decisive  upon  this  point ;  and  to 
hold  that  the  estates  did  not  go  over  to  the  trustees  would  be  to 
defeat  the  contingent  remainders  which  it  was  the  purpose  of 
their  appointment  to  preserve.  Although  the  estates  thus  go  over 
to  the  trustees  to  preserve  contingent  remainders,  I  think  that  the 
trust  declared  of  them  for  payment  of  the  rents  to  the  plaintifiF 
Edmund  Henry  Turton  during  his  life  cannot  take  efiFect,  for  by 
the  express  terms  of  the  proviso  his  estate  ceases  as  if  he  was 
dead.  In  my  opinion,  therefore,  the  claim  of  the  plaintifiF  Ed- 
mund Henry  Turton  wholly  fails. 

We  come  then  to  the  claim  of  Mrs.  Lambarde.  So  far  as  her 
claim  restB  upon  the  ground  of  the  estates  having  gone  over  to 
her  as  the  person  next  entitled  in  remainder  under  the 
will,  I  have  already  stated  my  *  opinion  to  be  that  the  *  516 
estates  went  over  to  the  trustees  to  preserve  contingent 
remainders.  It  is  unnecessary  therefore  to  say  more  upon  that 
point.  The  question  to  be  considered  with  reference  to  this  claim 
is,  whether  the  trustees  for  preserving  contingent  remainders, 
who  cannot  of  course  hold  the  rents  for  their  own  benefit,  are 
trustees  for  her  of  the  whole  or  any  part  of  those  rents,  either 
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under  the  will  or  by  virtue  of  the  title  derived  to  her  through  the 
heiress  of  the  testator.  This  question  resolves  itself,  I  think, 
into  two  points,  first,  whether  the  beneficial  interest  in  the  rents 
results  to  the  heir  or  follows  the  limitations  of  the  will;  and, 
second,  whether  if  it  follows  the  limitations  of  the  will  it  follows 
them  throughout,  or  only  as  they  stood  at  the  time  of  the  estate 
of  the  trustees  coming  into  possession.  As  to  the  first  of  these 
points,  the  question  whether  a  beneficial  interest  results  to  the 
heir  or  follows  the  limitations  of  the  estate  depends,  as  I  appre- 
hend, upon  the  intention  to  be  collected  from  the  instrument  on 
which  the  question  arises.  If  an  intention  to  dispose  of  the  bene- 
ficial interest  is  either  expressed  in  the  instrument^  or  to  be  col- 
lected from  its  provisions,  the  interest  cannot,  as  I  conceive, 
result  to  the  heir.  Here  there  is  certainly  no  express  declaration 
what  is  to  become  of  the  beneficial  interest  in  the  rents  in  the 
event  which  has  happened, .but  is  there  not  an  intention  to  be 
implied  from  the  will,  sufiicient  to  prevent  it  from  resulting  to  the 
heir  ?  The  estate  of  the  tenant  for  life  is  to  cease  as  if  he  was 
dead.  If  he  was  actually  dead,  the  rents  would  go  to  the  remain- 
der-man. Must  not  the  testator  have  intended  that  they  should 
go  to  him  when  the  estate  ceases,  as  if  he  was  dead  ?  The  author- 
ities seem  to  me  to  warrant  this  conclusion  even  in  the  absence  of 
any  special  indications  contained  in  the  instrument.  I  refer  more 
particularly  to  Mr.  Fearne's  opinion  in  Doe  v.  Heneage, 

*  617   and  to  the  case  of  Stanley  v.  Stanley^  but  in  •  this  will  there 

are,  as  it  seems  to  me,  special  indications  of  intention, 
which  even  in  the  absence  of  those  authorities  might  be  sufiicient 
to  decide  the  point.  In  this  will  powers  are  given  to  the  trustees 
of  the  1000  years'  term  to  enter  on  the  estates,  and  during  the 
lives  of  Edmund  and  Marianne  Turton  to  apply  the  rents,  amongst 
other  purposes,  for  the  maintenance  of  their  second  son;  and 
further,  during  the  minority  of  any  tenant  for  life  or  in  tail,  to 
apply  the  rents 'for  his  or  her  maintenance ;  and  the  like  provision 
is  contained  in  the  codicil.  This  testator,  therefore,  has  dealt 
with  the  rents  as  applicable  for  the  benefit  of  a  remainder-man 
even  during  the  lives  of  Edmund  and  Marianne  Turton,  a  pro- 
vision which  seems  to  bring  the  case  very  much  within  the  range 
of  Bullock  V.  Stones,  (a)  Looking  to  this  circumstance,  and  to 
the  authorities  to  which  I  have  referred,  and  to  which  I  may  add 

(a)  2  Vea.  Sen.  621. 
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the  cases  of  Sidney  r.  Shettey^  referred  to  in  the  argument,  and 
Q-enery  v.  Fitzgeraldy  (a)  which  do  not  seem  to  me  to  be  without 
their  bearing  upon  the  point,  my  opinion  is,  that  the  beneficial 
interest  in  these  rents  does  not,  in  this  case,  result  to  the  heir,  but 
follows  the  limitations  of  the  estate.  Then  does  it  follow  them 
throughout,  or  only  as  they  stood  at  the  time  when  the  estate  of 
the  trustees  came  into  possession  ?  Upon  this  point  I  feel  no 
doubt.  The  interest  in  question  is  the  creature  of  a  Court  of 
Equity,  and  a  Court  of  Equity  will  of  course  mould  it  according 
to  the  limitations  of  the  will.  In  the  result,  therefore,  I  have 
come  to  the  same  conclusion  as  my  learned  brother.  I  think  Mrs. 
Lambarde  is  entitled  to  the  rents  which  accrued  before  the  birth 
of  Robert  Bell  Turton,  but  that  Robert  Bell  Turton  is  entitled  to 
the  rents  which  have  since  accrued,  and  which  shall  accrue  so 
long  as  he  holds  the  estate. 
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I860.    Febniary  25.    March  3,  10.    Before  the  Lord  Chancellor  Lord  Camp- 
bell and  the  Lords  Justices. 

On  the  occasion  of  a  loan  upon  the  security  of  a  lease,  which  the  borrower  rep- 
resented himself  as  entitled  to  have  granted  to  him  for  98  years  and  a  half, 
the  lender  required  a  written  intimation  from  the  alleged  lessor  of  his  inten- 
tion to  grant  the  lease.  The  lessor  being  apprised  of  the  requisition  and  of 
its  object,  signed  the  required  intimation.  The  loan  was  made  upon  the 
faith  of  it,  and  aflerwards  the  lessor  granted  a  lease  which  was  then  mort- 
gaged by  the  borrower  to  the  lender.  It  turned  out  that  the  lessor  had  some 
time  before  demised  the  same  premises  for  the  same  term  to  the  borrower, 
by  whom  it  had  since  been  assigned  for  value.  Held,  that  the  Court  had 
jurisdiction  to  direct  repayment  by  the  lessor  to  the  lender  of  the  sum  which 
be  had  advanced  with  interest,^  and  that  it  was  a  proper  case  for  the  exercise 
of  such  jurisdiction,  although  the  lessor  was  not  shown  to  have  been  guilty  of 
fraud,  or  of  having  done  more  than  forgotten  the  previous  lease  when  he 
granted  the  second.' 

(a).  Jac.  468. 

1  See  Ramsbire  0.  Bolton,  L.  R.  8  £q.  294;  Hill  v.  Lane,  L.  R.  11  £q.  215; 
Leather  v.  Simpson,  L.  R.  11  £q.  898 ;  Kerr  Inj.  5,  6,  7,  32. 

'  See  Brown  v.  Savage,  5  Jnr.  N.  S.  1020;  S.  C,  4  Drew.  635;  Price  v. 
Macaulay,  2  De  G.,  M.  &  G.  839,  845 ;  Hutton  o.  Rossiter,  7  De  G.,  M.  ft  G. 
9,  Dote  (1) ;  Jennings  o.  Broughton,  5  De  G.,  M.  &  G.  126,  note  (1) ;  Barry 
vol.  I.  26  .  [  401  ] 
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This  was  an  appeal  from  the  decree  made  by  Yice-Ghancellor 
Stuart,  directing  the  appellant  John  Thomas  Croucher,  within 
one  month  after  service  of  the  decree,  to  pay  to  the  plaintiff  James 
Slim,  the  sum  of  SOOl.  and  interest  thereon  at  the  rate  of  52.  per 
cent  per  annum  from  the  2d  of  May,  1857,  to  the  day  of  payment, 
and  to  pay  the  plaintiff  his  costs  of  suit  when  taxed. 

In  December,  1866,  a  builder  named  Thomas  Hudson,  having 
finished  building  four  houses  on  a  piece  of  land  in  Croucher  Place, 
Bromley,  in  Middlesex,  applied  to  Messrs.  Norton.  &  Co.,  the  plain- 
tiff's solicitors,  and  requested  to  know  if  any  client  of  theirs  would 
lend  Mr.  Hudson  money  on  a  mortgage  of  the  houses,  informing 
them  at  the  same  time  that  Mr.  John  Thomas  Croucher,  to  whom 
the  land  belonged  on  which  the  houses  were  built,  had  agreed  to 
grant  Mr.  Hudson  a  lease  of  it  for  98  years  and  a  half,  from 
Christmas,  1853,  at  a  peppercorn  rent. 

Messrs.  Norton  &  Co.  having  read  the  agreement  for  a  lease 
which  was  shown  to  them  by  Mr.  Hudson,  required  an  assurance 
from  Mr.  Croucher  that  he  would  grant  a  lease  according  to  the 
agreement. 

*  519       *  Under  these  circumstances  Mr.  Hudson  applied  to  Mr. 

Croucher  and  informed  him  of  the  agreement,  and  Mr. 
Croucher  thereupon  wrote  and  sent  by  Mr.  Hudson  the  following 
letter  to  Mr.  Norton :  — 

"  Post-office,  Shadwell,  December  7, 1856. 
^'Sm,  —  I  am  quite  agreeable  to  grant  a  peppercorn  lease  of 
ground  on  which  four  houses  are  erected,  and  situate  at  Bromiej, 
to  Mr.  Hudson. 

"I  am,  sir,  yours,  Ac,  4c., 
"  -^ Norton,  Esq.  J.  T.  Croucher." 

The  plaintiff  then  satisfied  himself  of  the  value  of  the  proposed 
security,  and  Messrs.  Norton  &  Co.  proceeded  to  prepare  a  lease 
in  the  terms  agreed  upon. 

On  the  30th  of  January,  1857,  Messrs.  Norton  &  Co.  wrote  to 
J.  T.  Croucher  and  to  Hudson,  informing  them  that  the  draft  of 
the  lease  was  prepared,  and  requesting  them  to  call  and  examine 

0.  Croskej,  2  J.  &  H.  1 ;  Rawlins  v.  Wickham,  3  De  6.  ft  J.  dld»  and  note  (1); 
Kerr  F.  &  M.  (Ist  Am.  ed.)  45-47,  53,  68,  69,  333,  341,  342;  Lewin  Tnuti 
(5th  £ng.  ed.),  501. 
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it.  Groucher  and  Hudson  accordipgly  called  and  examined  the 
draft  lease  at  the  office  of  Messrs.  Norton  &  Go.,  and  signed  at 
the  foot  thereof  a  memorandum  of  approval,  as  follows :  — 

^^  We  have  approved  and  do  approve  of  this  draft  lease  dated 
the  14th  January,  1857. 

"  J.  T.  Groucher. 
"  Thomas  Hudson." 

A  lease  was  afterwards  engrossed  from  this  draft,  and  with  a 
counterpart  was  duly  executed  by  both  Groucher  and  Hudson  at 
the  office  of  Messrs.  Norton  &  Go.,  who  retained  the  lease  on 
behalf  of  the  plaintiflF  as  a  security,  and  handed  over  the  counter- 
part to  Mr.  Groucher. 

Between  the  19th  of  January,  1857,  and  the  2d  of  May, 
1857,  the  plaintiff  advanced  to  Mr.  Hudson  *  various  sums  *  520 
of  money,  amounting  in  the  whole  to  800/.,  on  the  faith  of 
the  security ;  and  on  the  2d  of  May,  1857,  Mr.  Hudson  delivered 
to  the  plaintiff  a  deed  purporting  to  be  a  mortgage  by  way  of 
underlease  of  the  houses  comprised  in  the  said  lease  to  secure 
800Z.  and  interest. 

In  August,  1857,  Mr.  Hudson,  having  become  embarrassed, 
went  abroad,  where  he  had  ever  since  remained. 

Shortly  afterwards,  the  plaintiff  discovered  that  in  August,  1856, 
Mr.  Groucher  had  granted  to  Hudson  a  lease  for  ninety-nine  years, 
or  some  long  term  of  years*,  which  lease  included  all  the  premises 
comprised  in  the  plaintiff's  security,  and  was  still  subsisting. 
This  lease  had  been  duly  registered  at  the  Middlesex  Registry 
Office,  and  afterwards  assigned  by  Mr.  Hudson  for  value  to  a 
stranger,  so  that  at  the  date  of  the  plaintiff's  mortgage  Mr. 
Croucher  had  no  right  to  grant  to  Hudson  the  lease  which  he  had 
mortgaged  to  the  plaintiff,  and,  in  fact,  the  latter  lease  was  wholly 
worthless. 

The  bill  was  filed  against  Groucher  and  Hudson,  and  stated*  to 
the  above  effect  and  that  under  the  circumstances  aforesaid  the 
plaintiff  had  been  induced  to  lend  the  SOOL  by  fraud,  misrepre- 
sentation and  concealment  on  the  part  of  both  the  defendants; 
and  that  Groucher,  in  manner  aforesaid,  had  assisted  Hudson  in 
misleading  and  deceiving  the  plaintiff,  and  in  obtaining  by  means 
of  such  deception  the  plaintiff's  money;    and  it  prayed  that 
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Croucher  might  be  ordered  to  repay  to  plaintiff  the  800?.,  with 
interest,  from  the  respective  times  of  advancing  the  sums  compos- 
ing the  same,  and  all  costs^  charges,  and  expenses  incurred  by  the 
plaintiff  in  consequence  of  the  said  fraud,  misrepresentation, 

*  621    and  *  concealment,  the  plaintiff  offering  to  deliver  up  the 

said  lease,  and  to  execute  a  release  as  the  Court  should 
direct,  and  that  Croucher  might  pay  to  the  plaintiff  his  costs  of  &e 
suit. 

The  appellant  Croucher  denied  the  truth  of  the  allegations  of 
fraud,  misrepresentation,  and  concealment,  and  stated  by  way  of 
defence  that  at  the  time  of  granting  the  lease  comprised  in  the 
plaintiff's  security,  he  had  forgotten  the  grant  by  him  to  Hudson  of 
the  prior  lease  of  the  same  premises,  and  had,  in  consequence,  in- 
advertently granted  the  second  lease. 

On  the  24th  of  January,  1860,  the  Vice-Chancellor,  on  a  motion 
for  decree,  made  the  order  under  appeal. 

3?he  case  is  reported  in  the  2d  volume  of  Mr.  Giffard's  reportB.(a) 

Mr.  Malina  and  Mr.  Q-.  L.  Bnssell^  for  the  plaintiff.  —  This  case 
is  governed  by  Burrawes  v.  Loek,  (J)  Equity  will  order  the  de- 
fendant Croucher  to  indemnify  the  plaintiff  for  the  loss  occasioned 
to  him  by  having  taken  the  security  of  an  invalid  lease,  relying 
upon  the  representation  of  the  defendant  that  he  had  the  power  to 
grant  the  lease.     Evans  v.  Bicknellj  (c)  Bawlins  v.  Wickham.  (i) 

Mr.  W.  D.  Lewis  and  Mr.  Surrage^  for  the  appellant,  the  defend- 
ant Croucher.  —  The  defendant  Croucher,  in  the  transaction  in 
question,  did  not  stand  in  any  fiduciary  relation  towards  the  plain- 
tiff, and  the  representation  complained  of  was  made  without 

*  522    fraud.    The  only  relief,  therefore,  the  plaintiff  *  could  be  en- 

titled to  in  this  Court  would  be  a  decree  for  specific  perform- 
ance. But  a  decree  for  specific  performance  is  out  of  the  question 
in  the  circumstances  of  the  case,  and  it  being  impossible  to  replace 
flie  parties  in  the  position  in  which  they  stood  before  the  misrepre- 
sentation was  made,  this  Court  cannot  award  compensation  for  die 
loss  sustained  by  the  defendant  in  consequence  of  the  non-perform- 
ance of  the  contract  into  which  he  was  induced  to  enter,  relying 
upon  the  truth  of  such  representation.    His  remedy  is  at  law  only. 

(a)  Page  87.  (c)  6  Ves.  174. 

(6)  10  Ves.  470.  (d)  3  De  G.  &  J.  304. 
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The  rule  of  the  Court  is  thus  stated  by  Lord  Cottenham  in  Sains- 
hury  V.  JoneB :  (a)  "  I  certainly  recollect  the  time  at  which  there 
was  a  floating  idea  in  the  profession,  that  this  Court  might  award 
compensation  for  the  injury  sustained  by  the  non-performance  of  a 
contract,  in  the  event  of  the  primary  relief  for  a  specific  perform- 
ance failing;  and  I  have  formerly  seen  bills  praying  such  relief; 
but  that  arises  from  my  having  known  the  profession  sufficiently 
long  to  recollect  the  time  when  the  decision  of  Lord  Kenyon,  in 
Denton  v.  Stewart^  (6)  had  not  been  formerly  overruled ;  but,  at 
that  time,  very  little  weight  was  attached  to  it,  and  very  few 
instances  occurred  in  which  plaintiffs  were  advised  to  ask  any 
such  relief;  and,  for  a  short  time.  Sir  W.  Grant's  decree  in  Oreen- 
away  v.  Adam9^  (e)  added  something  to  the  authority  of  Denton  v. 
Stewart^  (i)  although  he  threw  out  strong  doubts  as  to  the  prin-? 
oiple  of  that  case.  This,  however,  lasted  but  a  short  time,  for, 
Qreenaway  y.  Adams  ((?)  occurring  in  1806,  Lord  Eldon  in  1810, 
in  Todd  v.  Oee^  (d)  expressly  overruled  Denton  v.  Stewart^  (6) 
and  from  that  time  there  has  not,  I  believe,  been  any  doubt  upon 
the  subject."  The  plaintiff's  loss,  in  the  present  case,  has 
*  been  occasioned,  in  a  great  measure,  by  his  own  negli-  *  528 
gence,  in  not  searching  the  register. 

They  referred  to  Pulsford  v.  BichardSy  (e)  Clifford  v. 
Brooke^  (^)  Arnot  v.  Biscoe^  (K)  Partridge  v.  Usbomey  (f)  Blair 
V  Bromley,  (*)  Rawlins  v.  Wickham,  (/)  Edwards  v.  MLeary,  (wi) 
Olare  HaU  v.  Harding j  (n)  Dann  v.  Spurrier  j  (o)  Pearce  v.  Cres- 
wick,  (jpi) 

Mr.  Matins  was  not  called  on  to  reply. 

The  Lobd  Chanoellor.  —  The  defence  set  up  in  this  suit  is, 
that  there  was  a  remedy  at  law,  and  that  that  is  the  only  remedy 
competent  to  the  plaintiff.    Now  that  there  was  a  remedy  at  law 

(a)  5  Myl.  &  Cr.  8.  (t)  5  Buss.  195. 

(6)  1  Cox,  258.  (ib)  6  Hare,  642. 

(c)  12  Ves.  396.  (/J   8  De  G.  &  J.  804. 

{d)  17  Ves.  278.  (m)  Coop.  808. 

(c)  17  Beav.  87.  (»)  6  Hare,  273. 

(g)  18  Ves.  131.      .  (o)  7  Vea.  236. 

(h)  1  Yes.  Sen.  95.  (p)  2  Hare,  286. 
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I  think  is  quite  clear.  Here  was  a  misrepresentation  made  bj  the 
defendant  of  a  fact  which  ought  to  have  been  within  his  knowl- 
edge, it  was  made  with  the  intention  of  being  acted  upon,  it  was 
acted  upon,  and  thereby  a  loss  accrued  to  the  plaintiff,,  and  there 
is  no  doubt  in  my  mind  that  an  action  would  lie,  and  that  it  would 
be  for  a  jury  to  assess  the  damages.  I  am  of  opinion,  however, 
that  this  belongs  to  a  class  of  cases  over  which  Courts  of  Law  and 
Courts  of  Equity  have  a  common  jurisdiction,  and  in  which  the 
procedure  of  both  jurisdictions  is  adapted  for  doing  justice.  I  do 
not  regret  that  there  is  such  a  class  of  cases,  nor  should  I  be  sorry 
to  see  it  extended.     But  being  of  opinion  that  this  is  a  case 

*  624    in  which  a  Court  of  Equity  has  jurisdiction  *  as  well  as  a 

Court  of  Law,  I  think  that  it  is  a  much  fitter  case  for  a 
Court  of  Equity  than  for  a  Court  of  Law,  because  a  Court  of  Law 
could  only  have  left  it  to  a  jury  to  assess  the  damages  ;  whereas 
here,  by  the  superior  powers  of  the  Court  of  Equity,  justice  can  be 
done  between  the  parties  in  the  most  minute  detail. 

There  has  been  a  misrepresentation;  and  if  there  had  been 
moral  fraud  in  the  case,  it  could  hardly  have  been  disputed  that  a 
Court  of  Equity  would  have  had  jurisdiction  to  inquire  into  it,  and 
to  call  upon  the  defendant  to  disclose  all  that  he  knew,  and  give 
relief  from  the  consequences  of  the  fraud.  Now,  although  there 
may  not  be  moral  fraud  here,  yet  I  think  that  the  party  who  has 
been  injured  has  a  right  to  relief.  Mr.  Lewis,  in  a  very  able  argu- 
ment, has  cited  a  number  of  cases  in  which  he  says  that  a  contrary 
doctrine  has  been  laid  down  in  this  Court,  but  he  has  not  cited  one 
single  case  similar  to  this,  where  it  is  held  that  equity  will  not  give 
relief. 

I  think  that  his  authorities  may  be  divided  into  two  classes,  one 
where  there  was  only  a  general  claim  to  damages,  which  a  Court 
of  Equity  at  that  time  could  not  have  properly  assessed,  and  the 
other  class  where  there  was  a  breach  of  a  promise,  not  the  misrepre- 
sentation of  a  fact.  But  here  there  is  the  misrepresentation  of  a 
fact,  and  there  is  no  difficulty  at  all  in  assessing  the  amount  of  the 
loss  and  in  doing  justice  between  the  parties.  I  cannot  distinguish 
this  case  from  the  case  of  Burrawes  v.  Lock,  (a)  There  the 
defendant  is  called  a  trustee,  because  he  was  a  trustee,  but  the 
word  is  used  merely  to  designate  the  person  who  took  a  part  in 

(a)  10  Yes.  470. 
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the  transaction.  There  was  no  fiduciary  relation  between 
the  plaintiff  *  and  the  trustee  who  made  the  misrepresenta-  *  525 
tion.  They  were  strangers  to  each  other  just  as  much  as 
the  plaintiff  and  the  defendant  are  in  this  case,  but  the  trustee 
stated,  and  stated  innocently,  just  as  much  as  the  defendant  in 
this  case,  what  was  untrue  ;  and  it  was  held  that  he  was  liable  to 
make  good  the  loss  that  had  arisen  from  his  misrepresentation.  I 
believe  that  every  word  which  Sir  William  Grant  uses  in  that 
case  is  applicable  to  this.  "  It  is  objected,"  he  says  ''  that  this  is 
a  demand  for  damages :  also  that  this  was  not  a  wilful  misrepre- 
sentation. As  to  the  first  point,  the  demand  is  properly  made  in 
equity ;  and  the  Lord  Chancellor,  in  JSvans  v.  Bicknell,  (a)  de- 
clared that  the  case  of  Paslet/  v.  Freetnan,  (5)  and  all  others  of 
that  class,  were  more  fit  for  a  Court  of  Equity  than  a  Court  of 
Law :  but  his  Lordship  was  clearly  of  opinion  that  at  least  there 
is  a  concurrent  jurisdiction ;  and  says, '  It  has  occurred  to  me 
that  that  case,  upon  the  principles  of  many  decisions  in  this  Court, 
might  have  been  maintained  here ;  for  it  is  a  very  old  head  of 
^  equity  that  if  a  representation  is  made  to  another  person,  going  to 
deal  in  a  matter  of  interest  upon  the  faith  of  that  representation, 
the  former  shall  make  that  representation  good  if  he  knows  it  to  be 
false.' "  That  is,  you  may  undo  the  transaction,  and  you  may 
replace  the  person  to  whom  the  representation  is  made  as  far  as 
possible  in  the  same  situation  in  which  he  was  before  the  repre- 
sentation was  made.  Lord  Eldon  certainly  does  say,  ''If  he 
knows  it  to  be  false."  But  the  meaning  of  that  qualification  of 
the  proposition  is,  as  I  understand  the  words,  ''if  he  makes  a 
misrepresentation  as  to  what  he  ought  to  have  known,  and  what 
he  did  at  one  time  know,  although  he  alleges  that  at  the  particular 
moment  that  he  made  the  representation  he  had  forgotten 
it."  It  so  happens  that  *  in  the  case  of  Burrowes  v.  *  526 
Lock,  (c)  the  person  who  made  the  representation  set  up 
the  same  defence  as  is  now  done  by  Mr.  Croucher.  Sir  W.  Grant 
goes  on  to  say  ;  "  In  this  case  the  plaintiff  was  going  to  deal  with 
Gartwright  upon  a  matter  of  interest ;  and  applied  to  the  person 
best  qualified  to  give  information,  the  trustee,  to  know  what  Cart- 
wright  was  entitled  to  ;  who  told  the  plaintiff  expressly  that  Cart- 
wright  was  entitled  to  288/.,  and  had  an  undoubted  right  to  make 

(a)  6  Vea.  174.  (6)  3  T.  R.  61.  (c)  10  Vea.  470. 
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an  assignment  to  that  extent,  knowing  that  he  had  not  a  right  to 
make  such  an  assignment,  having  previously  agreed  to  give 
another  person  101.  per  cent  out  of  the  fund.  There  is  therefore 
a  concurrence  of  all  circumstances  which  the  Lord  Chancellor 
thinks  requisite  to  raisQ  the  equity.  The  excuse  alleged  hy  the 
trustee  is,  that,  though  he  had  received  information  of  the  fact,  he 
did  not  at  that  time  recollect  it.  But  what  can  the  plaintiff  do  to 
make  out  a  case  of  this  kind,  but  show,  first,  that  the  fact  as  repre- 
sented is  false,  secondly,  that  the  person  making  the  representation 
had  a  knowledge  of  a  fact  contrary  to  it." 

These  are  identically  the  circumstances  of  the  present  case,  and 
Mr.  Lewis ^  I  think,  admitted  that  but  for  the  single  circumstance 
of  the  defendant  in  the  former  case  having  been  a  trustee,  the 
cases  would  be  precisely  the  same.  But,  as  I  have  already  ob- 
served, the  trustee  in  Burrowes  v.  Lock  (a)  was  just  as  much  a 
stranger  to  the  person  to  whom  he  made  the  representation  as  Mr. 
Groucher  was  a  stranger  to  the  present  plaintiff.  It  seems  to  me 
that  that  case  is  precisely  in  point,  and  I  do  not  find  that  it  has 
ever  been  questioned.  I  think  it  a  sound  decision,  and  that  on  the 
authority  of  it  this  appeal  ought  to  be  dismissed. 

♦  627       *  The  Lord  Justice  Knight  Bruce. —  Of  the  merits  of 

this  case,  with  an  exceedingly  slight  exception  which  I  shall 
notice,  there  of  course  can  be  no  possibility  of  question.  A  coun- 
try whose  administration  of  justice  did  not  afford  redress  in  a 
case  of  the  present  description  would  not  be  in  a  state  of  civiliza- 
tion. The  only  point  reasonably  arguable  was,  in  which  of  the 
courts  in  this  country  redress  should  be  sought,  and  it  has  been 
said  that  the  redress  should  be  sought  in  a  Court  of  Law.  It  is 
true  that  (according  to  modern  practice  —  a  useful  and  beneficial 
practice,  I  believe)  a  Court  of  Law  would  afford  redress  in  the 
case  by  means  of  an  action,  with  the  assistance  of  a  jury,  but  the 
Courts  of  Law  in  this  country  exercise  jurisdiction  in  these  cases 
by  means  of  a  gradual  extension  of  their  powers  —  an  extension 
which  I  believe  has  been  useful  to  society ;  and  we  know  that 
that  does  not  deprive  the  Courts  of  Equity  of  their  ancient  and 
undoubted  jurisdiction  which  they  exercised  before  Courts  of  Law 
had  enlarged,  their  limits.  The  observation  is  familiar  —  and  some 
of  us  have  heard  it  used  by  Lord  Eldon  —  that  the  jurisdiction 

(a)  10Ves.470. 
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not  only  belongs  to  this  Court,  but  belonged  to  it  originally.  I  do 
not  say  that  effectual  redress,  if  the  case  had  gone  before  a  jury, 
would  not  have  been  obtained.  But  there  is  really,  in  my  judg- 
ment, no  question,  except  on  two  points  of  little  importance :  one 
is,  that  the  rate  of  interest,  given  by  the  decree,  is  5Z.  per  cent 
instead  of  42. ;  the  other  is,  that  the  plaintiff  has  not  been  directed 
to  make  an  assignment  of  the  leaseholds.  His  counsel,  however, 
have  expressed  his  willingness  to  undertake  to  execute  such  an 
assignment  at  the  reasonable  costs  of  the  defendant  Mr.  Croucher. 
The  appellant  must  pay  the  costs  of  this  appeal,  which  must  be 
dismissed. 

*  The  Lord  Justice  Turner.  —  I  am  also  of  opinion  that  *  628 
this  decree  is  right,  and  I  think  that  if  we  were  to  grant 
any  relief  upon  this  appeal,  we  should  be  very  much  narrowing  an 
old  jurisdiction  of  this  Court,  by  confining  it  to  cases  in  which  the 
jurisdiction  has  been  exercised.  We  should,  I  think,  be  taking 
the  cases  as  the  measure  of  the  jurisdiction  instead  of  as  the 
examples  of  that  jurisdiction.  Lord  Eldon,  in  Uvans  v.  Bick- 
nellQa)j  puts  the  case  plainly  and  pointedly  thus.  He  says :  ''  The 
question  then  is,  supposing  the  husband's  interest  insufficient  to 
satisfy  the  mortgage,  whether  there  is  a  personal  demand  against 
Bicknell,  upon  the  circumstances  of  his  conduct ;  and  whether,  if 
there  is,  it  can  be  enforced  in  a  Court  of  Equity  ;  "  and  he  says, 
^^  If  there  is  a  jurisdiction  at  law  in  such  cases,  there  is  also  a 
jurisdiction  in  equity ;  and  then,  if  there  is  a  concurrent  jurisdic- 
tion, there  can  be  no  reason  for  dismissing  the  bill."  He  speaks 
of  it  as  an  old  head  of  jurisdiction  of  this  Court,  not  to  be  dis- 
placed by  the  assumption  of  the  jurisdiction  by  a  Court  of  Law, 
but  which  must  remain  the  jurisdiction  of  the  Courts  of  Equity 
until  it  is  taken  away  by  statutory  enactment.  I  think,  therefore, 
that  the  authorities  support  the  decree.  I  do  not  mean  to  say 
that  in  all  cases  the  Court  will  exercise  the  jurisdiction.  It  is  in 
the  power  of  the  Court  to  say  that  it  will  not  do  so  in  particular 
cases,  but  I  am  perfectly  satisfied  that  this  is  a  case  in  which  the 
jurisdiction  ought  to  be  exercised. 

My  opinion,  therefore,  is  that  the  appeal  must  be  dismissed  with 

costs.^ 

(a)  6  Ves.  174-182. 

>  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  350,  990. 
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♦  629  •  ENNOR  v.  BARWELL. 

I860.    March  2.    Before  the  Lords  Justicbs. 

An  order  having  been  made  on  motion  before  the  hearing  giving  the  plaintiff  lib- 
erty to  enter  the  defendant's  ground  for  the  purpose  of  inspection,  and  for 
the  same  purpose  to  break  up  the  soil  in  the  manner  therein  specified.  Hdd^ 
on  appeal,  that  the  latter  part  of  the  order  ought  to  be  discharged,  it  not 
being  according  to  the  course  of  the  Court  that  such  liberty  should  be  given  • 
on  an  interlocutory  application  before  the  hearing. 

This  was  a  motion  by  the  defendants  to  vary  an  order  of  Vice- 
Chancellor  Stuart  allowing  inspection  by  the  plaintiff  of  lands 
belonging  to  the  defendants. 

The  plaintiff  was  the  occupier  of  mining  property  called  the 
Priddy  Minery.  The  defendants  were  the  occupiers  of  adjoining 
property  lying  to  the  northward  of  it.  The  bill  was  filed  to 
restrain  the  defendants  from  intercepting  the  flow  of  water  to  the 
plaintiff's  mine.  There  was  an  ancient  reservoir  on  the  defend- 
ant's land,  and  the  defendants  had  recently  repaired  the  bank  on 
the  side  adjoining  the  plaintiff's  land  to  the  height  of  1  fb.  10  in. 
above  the  ground.  The  plaintiff  alleged  that  the  effect  of  this  was 
to  prevent  a  flow  of  water  from  the  reservoir  towards  the  plaintiffs 
land ;  and  various  other  acts  of  the  defendants  were  complained 
of  as  having  the  effect  of  preventing  water  from  coming  to  the 
plaintiff's  property.  The  defendants  denied  that  the  repair  of  the 
embankment  had  at  all  affected  the  flow  of  water  from  the  reser- 
voir, and  further  set  up  the  case  that  the  geological  conformation 
of  the  ground  was  such  that  there  never  could  have  been  a  natural 
flow  of  water  from  the  property  of  the  defendants  to  that  of  the 
plaintiff.  On  the  29th  of  February,  1860,  the  plaintiff  moved  for 
an  order  that  he  might  be  at  liberty  to  inspect  the  defendants' 
land,  and  dig  a  trench  to  ascertain  its  geological  formation,  and 
the  notice  of  motion  also  asked  for  leave  to  do  other  acts  on  the 
defendants'  land  for  the  purpose  of  ascertaining  the  direction  of 
the  natural  flow  of  the  water. 

The  following  cases  were  cited.     Ea%t  India  Compat^ 
♦  630    *  V.  Kynastany  (a)  JSarl  of  Lonsdale  v.  Ourwenj  (6)  Walker 

(a)  3  Bligh,  153.  (b)  8  Bligh,  168. 
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▼.  Fletcher f  (a)  Attorney^  General  v.  Chambers j  (6)  Bermitt  v.  White- 
house,  (c) 

The  Vice-Chancellor  made  the  following  order:  — 

"  Order  that  the  witnesses  and  agents  of  the  plaintiff  N.  Ennor 
be  at  liberty  at  all  seasonable  times,  and  on  giving  twenty-four 
hours'  notice,  to  inspect  such  part  of  the  soil  and  ground  within 
the  Chewton  Misery,  in  the  occupation  of  the  defendants  E.  H. 
Barwell  and  T.  S.  Wright,  in  the  pleadings  of  this  cause  mentioned, 
lying  to  the  northward  of  the  Priddy  Minery  belonging  to  the 
plaintiff  N.  Ennor,  as  is  between  the  partition  wall  of  the  said 
Priddy  Minery  on  the  south,  and  the  pond  head  or  embankment  of 
the  basin  or  reservoir,  in  the  pleadings  of  this  6ause  also  men- 
tioned, on  the  north ;  and  that  the  plaintiff^ s  workmen^  servants^ 
and  witnesses  be  at  liberty  to  make  a  trench  or  trenches  in  the  said 
ground  or  soil  for  a  distance  not  exceeding  ten  yards  in  length  north- 
ward from  the  said  partition  wall,  and  not  exceeding  twenty  feet  in 
depths  in  order  to  ascertain  the  nature  of  the  geological  formation  of 
the  ground  there  ;  and  also  that  the  said  plaintiff's  witnesses  and 
agents  be  at  liberty  at  seasonable  times,  on  giving  twenty-four 
hours'  notice,  to  inspect  and  view  the  old  swallet  or  mine-hole 
near  Stock's  house,  in  the  pleadings  of  this  cause  also  mentioned, 
and  to  make  sections,  models,  or  plans  thereof.  And  in  order  to 
enable  such  inspection  to  be  madcy  order  that  the  plaintiff  be  at  lib- 
erty to  remove  the  earth  and  obstructions  lying  therein^  and  at  the 
endSj  roads,  and  passages  leading  thereto  ;  and  also  that  the  plain^ 
tiff,  his  servants  and  workmen,  be  at  liberty,  for  a  width  of 
*  two  yards,  to  cut  down  the  pond  head  or  embankment  of  the  *  531 
said  basin  or  reservoir  on  that  side  thereof  which  is  next  the 
Priddy  Minery  belonging  to  the  plaintiff,  to  the  level  of  the  ground 
there,  and  to  clear  out  and  remove  the  weeds  and  obstructions  lying 
in  the  course  or  drain  which  is  in  or  near  the  centre  of  the  said  basin, 
for  the  purpose  of  ascertaining  and  evidencing  in  which  way  the  water 
in  such  basin  would  flow  if  left  to  do  do  so  in  its  natural  state  or  chanr 
nel.  And  it  is  ordered  that  the  plaintiff  do  give  to  the  defendants 
twenty-four  hours'  notice  before  any  inspection  or  operation  under 
this  order,  and  specify  in  such  notice  the  names  of  the  persons  who 
are  to  make  such  inspection  and  to  perform  such  operations,  the 
plaintiff,  by  his  counsel,  undertaking  to  abide  by  any  order  of  the 
(a)  3  Bligh,  172.  (6)  12  Beav.  159.  (e)  28  Beav.  119. 
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Court  as  to  making  good  such  damage  to  the  defendants,  if  any,  aa 
may  be  occasioned  by  the  operations  necessary  for  carryii^  into 
eflFect  this  order." 

The  defendants  moved  to  vary  this  order. 

Mr,  Bacon  and  Mr,  F.  Webby  for  the  appeal  motion.  —  We  do 
not  object  to  so  much  of  the  order  as  gives  a  right  to  inspect 
There  is  no  doubt  that  the  Court,  in  a  case  like  the  present,  will 
give  the  plaintiff  facilities  for  inspection ;  hut  we  contend  tliat  it 
will  not,  at  all  events  on  a  mere  interlocutory  application,  give  the 
plaintiff  liberty  to  break  up  the  freehold  for  the  purposes  of 
inspection. 

Mr.  Matins  and  Mr,  Hanson  appeared  in  support  of  the  order. 

The  Lord  Justice  Turneb  asked  whether  th^re  was  any  reported 

case  in  which  the  Court  had  before  the  hearing  allowed  a  plaintiff 

to  enter  upon  the  defendant's  property  and  break  up  the 

*  532    sou  for  the  purposes  *  of  inspection.    No  case  to  that  effect 

was  produced. 

The  Lord  Justice  Knioht  Bruce.  —  In  my  judgment  those 
parts  of  the  order  which  allow  the  plaintiff  to  break  up  the  soil  of 
the  defendants'  land  and  to  remove  the  weeds  ought  to  be  struck 
out%    The  rest  of  the  order,  it  appears,  is  not  objected  to. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.  I  think 
it  is  not  according  to  the  course  of  the  Court  to  make,  upon  inter- 
locutory application  before  the  hearing,  an  order  authorizing  the 
plaintiff  to  break  up  the  soil  of  the  defendants'  property  for  the 
purpose  of  inspection. 

The  order  was  accordingly  varied  by  striking  out  those  parts 
which  are  printed  in  italics. 
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''In  re   THE    NORTHUMBERLAND    AND   DURHAM   ♦  638 
DISTRICT   BANKING  COMPANY.       , 

LUARD'S    CASE. 
1860.    January  25,  26,  27.    March  6.    Before  the  Lords  Justices. 

The  Joint-stock  Companies  Act,  1856,  has  not  taken  away  the  liability  of  the 
husband  of  a  female  shareholder  to  be  placed  on  the  list  of  contributories  in 
her  right  in  respect  of  shares  belonging  to  her,  but  in  respect  of  which  he  has 
done  no  act  to  make  himself  a  member  of  the  company. 

Mrs.  L.  was,  before  her  marriage,  the  registered  owner  of  shares  in  a  banking 
company.  Upon  her  marriage  a  settlement  was  executed,  by  which  the 
shares  were  assigned  to  trustees  upon  trusts  excluding  the  husband,  but  the 
trustees  did  not  accept  the  trusts,  and  the  shares  continued  registered  in 
the  lady^s  former  name.  It  was  not  proved  that  the  company  had  notice 
of  the  marriage  or  of  the  settlement.  The  company  was  afterwards  registered 
under  the  Joint-stock  Banking  Companies  Act,  1857,  and  wound  up  under 
the  Joint-stock  Companies  Acts  of  1856  and  1857. 

Hddt  that  the  name  of  the  husband  in  right  of  his  wife  must  be  placed  on  the  list 
of  contributories  as  well  as  that  of  the  wife. 

Senible,  notice  to  the  company  of  the marriage  and  of  the  settlement  would  not 
have  altered  the  case. 

This  was  a  motion  on  the  part  of  the  official  liquidator  of  the 
company  to  discharge  an  order  of  Vice-Chancellor  Kindersley, 
by  which  his  Honor  ofdered  that  the  name  of  Lewis  Marianne 
Luard,  the  wife  of  Robert  Luard,  in  respect  of  her  separate  estate, 
be  included  in  the  list  of  contributories,  but  that  the  name  of 
Robert  Luard  be  excluded  from  such  list. 

Charles  John  Bigge,  the  first  husband  of  Mrs.  Luard,  was  at 
the  time  of  his  death  possessed  of  805  shares  in  this  company. 
He  died  on  the  16th  of  March,  1846.  Mrs.  Luard,  then  Mrs. 
Bigge,  administered  to  him.  440  of  the  shares  were  sold  by  her, 
the  remaining  865  were  transferred  into  her  name  in  the  books  of 
the  company,  but  she  did  not  execute  the  company's  deed  of 
settlement  or  any  deed  of  accession  to  it.  She  received  the  divi- 
dends upon  these  365  shares,  and  paid  in  respect  of  them  a 
call  which  was  made  by  the  company.  On  the  *  17th  of  *  684 
October,  1860,  she  married  Mr.  Luard.  By  a  settlement 
which  was  made  upon  this  marriage  these  shares,  with  other 
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case  as  the  present.  That  is  so  m  between  the  parties  to  the  con- 
tract, and  probabl J  the  husband  may  be  entitled  to^  an  indemnity 
out  of  the  wife's  separate  estate.  But  the  bank  made  a  bargain 
with  its  shareholder :  how  is  it  to  be  deprived  of  the  benefit  of 
that  by  a  bargain  between  the  shareholder  and  some  one  else  ?  In 
the  next  place,  his  Honor  considered  that  the  husband  did  not 
come  within  the  definition  of  a  contributory  given  by  19  &  20 
Vict.  c.  47,  §  66,  "  any  existing  or  former  shareholder  upon  whom 
calls  are  authorized  to  be  made  by  the  third  part  of  this  Act," 
the  husband  being  neither  an  existing  nor  a  former  share- 

*  537  holder,  though  his   Honor  *  admitted  that  the    husband 

would  have  been  a  contributory  under  the  Winding-up  Act 
of  1848.  We  contend  that  the  practice  under  the  former  Act 
applies ;  but  suppose  it  does  not,  though  the  husband  is  not  a 
shareholder  the  wife  is ;  she,  therefore,  ought  to  be  put  on  the  list 
of  contributories,  and  she  can  only  be  put  on  along  with  him. 
The  entry  ought  to  stand  as  it  was  before  the  order  appealed 
against,  —  Robert  Luard  and  Lewis  Marianne  his  wife  in  right  of 
the  wife. 

The  only  clauses  of  the  deed  of  settlement  which  need  be  referred 
to  as  having  any  possible  bearing  on  the  question  are  the  11th, 
26th,  27th,  28th,  29th,  and  81st,  and  they  do  not  seem  materially 
to  aifect  the  case.  The  consent  of  the  directors  was  made  requisite 
to  a  transfer  inter  vivos.  But  no  consent  appears  to  have  been 
requisite  to  enable  husbands,  assignees  in  bankruptcy,  Ac,  to  be- 
come shareholders. 

Now  to  consider  the  position  of  the  company  with  regard  to  the 
Acts  of  Parliament.  Banking  companies  were  not  originally 
within  the  operation  of  19  &  20  Vict.  c.  47  (the  Joint-stock  Com- 
panies Act,  1866).  Nor  did  "The  Joint-stock  Companies  Act, 
1857  "  (20  A  21  Vict.  c.  14),  in  terms  apply  to  them,  but  "The 
Joint-stock  Banking  Companies  Act,  1857  "  (20  &  21  Vict.  c.  49), 
required  some  banking  companies  and  enabled  others  to  be  regis- 
tered, and  provided  that  the  winding-up  of  companies  so  registered 
must  take  place  under  those  Acts,  and  not  under  the  Acts  of  1848 
and  1849.  This  company  was  registered  accordingly,  and  there- 
fore is  to  be  wound  up  under  the  Acts  of  1856  and  1857.  Then 
the  95th  section  of  the  Act  of  1856  provides  that  the  old  practice 
is  to  continue  subject  to  rules  to  be  made  by  the  Lord  Chancellor. 
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No  such  rules  ever  having  been  made,  sections  59,  60,  61, 
64,  65  of  the  Act  of  1856  have  some  *  bearing  on  the  case,  *  688 
but  we  submit  only  a  slight  one,  the  case  being  one  of  princi- 
ple and  not  turning  on  any  critical  examination  of  the  wording  of 
the  sections.  The  Act  of  1857, 20  &  21  Vict.  c.  14,  introduced  the 
plan  of  making  creditors  parties  to  the  proceedings.  The  8th  sec- 
tion of  20  &  .21  Vict.  c.  49  provides  that  registration  under  that 
Act  is  not  to  aflFect  the  rights  and  liabilities  of  the  company  under 
pre-existing  contracts ;  if,  therefore,  an  obligation  had  attached  on 
Captain  Luard  before  the  registration,  it  was  not  taken  away  by 
the  registration.  Now  under  the  old  Winding-up  Acts  Captain 
Luard  must  have  been  a  contributory.  Burlinson^s  Case^  (a)  Sad- 
ler*s  Case,  (6)  Angas*B  Case,  (c)  Liability  to  creditors  is  now  a 
test  whether  a  person  is  a  contributory.  On  the  principles  of  the 
Vice-Chancellor's  judgment,  even  if  there  were  no  contract  for  a 
settlement,  the  husband  would  not  be  liable.  The  recent  Acts  con- 
tain no  negative  words  providing  who  shall  not  be  liable  to  be  made 
contributories.  The  rights  of  creditors  are  saved  by  section  116  of 
the  Act  of  1856,  and  we  submit  that  the  recent  Acts  do  not  show 
any  intention  to  alter  the  law,  so  far  as  to  exempt  from  liability 
any  person  who  would  have  been  a  contributory  under  the  Acts  of 
1848  and  1849. 

Mr.  Sdwyn  and  Mr.  Freelingy  in  support  of  the  order. —  To  con- 
sider the  case,  first,  independently  of  the  recent  statutes,  the  prin- 
ciple of  partnership  liability  is,  ^'  Qui  sentit  commodum  sentire 
debet  et  onus."  The  marriage  took  place  in  1850,  so  liability  in 
respect  of  claims  before  marriage  is  out  of  the  question  ;  for,  by  the 
62d  section  of  the  Act  of  1856,  the  liability  ceases  after  three 
*  years  from  the  time  of  a  person's  ceasing  to  be  a  share-  *  639 
bolder.  The  appellant  says  that  the  wife  continued  to  be  a 
shareholder,  therefore  the  husband  is  liable :  but  neither  the  deed 
nor  the  Acts  of  Parliament  make  the  husband  a  shareholder.  And 
testing  the  case  by  the  above  rule,  as  the  husband  did  not  receive, 
and  had  not  a  right  to  receive,  the  profits,  he  ought  not  to  bear  the 
burdens.  As  between  the  parties  to  the  deed,  the  deed  contains 
the  law  on  the  subject.  Now  the  deed  clearly  does  not  make  the 
husband  a  partner,  except  on  the  terms  of  his  doing  certain  acts, 

(a)  8  De  6.  &  Sm.  18.  (c)   1  De  6.  &  Sm.  660. 

(&)  3  De  G.  &  Sm.  36. 
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which  he  never  did ;  nor  does  personal  liability  attach  on  him  un- 
less he  does  those  acts.  The  remedy  resei*yed  to  the  company  if 
the  acts  are  not  done  is  a  forfeiture  of  the  shares. 

[The  Lord  Justice  Turner.  —  Suppose  a  call  required  for  the 
purpose  of  carrying  on  the  business,  how,  according  to  your  view, 
could  it  be  enforced  in  respect  of  the  shares  of  a  female  shareholder 
who  was  married  ?] 

By  forfeiture.  The  shares  were  considered  by  the  deed  as  valu- 
able ;  it  was  considered  enough  to  provide  for  forfeiture :  the  hus- 
band must  pay  the  call  or  the  shares  will  be  lost. 

[The  Lord- Justice  Turner.  —  Do  you  contend  that  the  deed 
does  away  with  the  common-law  liability  of  a  husband  in  respect 
of  claims  against  his  wife  ?] 

Yes :  the  deed  deprives  the  husband  of  his  common-law  right  to 
his  wife's  chose  in  action  unless  certain  acts  are  done,  and  there  is 
no  reason  why  his  liability  should  not  be  taken  away  unless  those 
acts  are  done.  The  deed  provides  that  the  liability  shall  attach 
when  the  acts  are  done,  which  is  a  negation  of  its  attaching  before 
they  are  done.  Moreover  the  settlement  takes  away  all  the  bene- 
ficial interest  of  the  husband.  Ness  v.  Angas  (a)  is  in  our  favour. 
The  case  of  Dodgson  v.  Bell  (6)  related  to  diares  acquired 
*640  by  a*  woman  before  marriage.  It -was  held  that  a  scire 
facias  could  not  be  issued  against  the  husband,  which  gov- 
erns the  present  case. 

[The  Lord  Justice  Turner.  —  Does  not  that  go  on  the  terms  of 
the  Act  which  gives  a  scire  fadas  only  against  a  "  member  "  of  the 
company  ?] 

It  shows  that  the  husband  is  not  a  member.  The  Winding-up 
Acts  were  not  intended  to  enlarge  the  remedies  of  creditors,  and 
if  Captain  Luard  is  not  a  debtor  at  law,  he  is  not  one  at  aU.  In 
Burlinson^s  Case  the  husband  had  received  dividends,  which  dis- 
tinguishes that  case  from  the  present,  but  Dodgson  v.  Bell  is  un- 
distiuguishable  from  it. 

(a)  3  Exch.  805.  (6)  6  Exch.  967. 
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Now  as  regards  the  Acts  of  1856  and  1857,  the  95th  section  of 
the  former  Act'  does  not  apply  to  the  present  case,  for  it  relates 
only  to  remedies,  not  to  rights.  The  intention  of  the  Act  of  1856 
was  to  make  the  register  conclusive  as  to  who  should  be  contribu- 
tories ;  by  the  19th,  an  equitable  title  is  not  to  be  regarded ;  by 
the  25th,  power  is  given  to  rectify  the  register  ;  by  the  61st,  exist- 
ing shareholders  are  to  be  liable  ;  and  by  the  66th,  calls  are  to  be 
made  upon  "any  existing  or  former  shareholder."  It  is  urged 
that  creditors  are  now  made  parties  to  the  proceedings ;  that  their 
rights  are  interfered  with ;  and  that  injustice  will  be  done  if  any 
person  liable  to  them  is  excluded  from  the  list  of  contributories. 
But  this  is  not  so ;  the  Acts  do  not  interfere  with  the  riglits  of 
creditors  against  any  but  contributories.  If,  therefore,  a  person 
not  liable  to  be  put  on  the  list  is  otherwise  liable  to  creditors,  they 
have  their  remedy  at  law.  Great  hardship  would  arise  by  making 
Captain  Luard  a  contributory ;  he  had  no  right  to  receive  dividends, 
and  he  had  no  power  to  sell  the  shares.  He  therefore  would  be 
saddled  with  a  damnoaa  hereditas  of  which  he  could  not  get  rid. 
He  clearly  was  not  a  partner :  he  never  held  himself  out  as 
partner  to  the  *  world  ;  and  he  cannot,  we  submit,  be  treated  *  641 
as  having  incurred  the  liabilities  of  a  partner. 

Sir  H,  M.  Cairns  J  in  reply.  —  The  deed  of  settlement  contained 
the  usual  stipulations  for  payment  of  calls.  Mrs.  Luard  never  exe- 
cuted it,  but' having  received  dividends,  and  been  treated  as  a 
shareholder,  she  is  in  equity  liable  as  such.  The  remedy  by  for- 
feiture given  by  the  deed  of  settlement  is  cumulative,  and  does  not 
take  away  the  eifect  of  the  contract  to  pay.  It  is  argued  on  the 
other  side  that  the  clauses  as  to  transmission  of  interests  by  opera- 
tion of  law  take  away  the  common-law  liability  of  the  husband  in 
respect  of  his  wife's  debts ;  but  it  is  impossible  to  stop  there ;  the 
same  rule  must  apply  to  personal  representatives  an^l  assignees  in 
bankruptcy.  The  deed  contains  provisions  enabling  persons  claim- 
ing in  auter  droit  to  become  shareholders  in  their  own  individual 
capacity,  but  not  a  word  negativing  any  liability  in  their  represent- 
ative capacity  until  they  become  shareholders. 

Then  as  to  the  authorities  cited.  The  respondents  take  up  the 
old  banking  Act,*  7  Geo.  4.  That  Act  enabled  a  creditor  to  obtain 
judgment  against  the  company,  and  provided  a  remedy  unknown 
before,  that  of  issuing  execution  against  individual  shareholders  if 
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the  company  could  not  pay.  The  legislature  thus  gave  a  boon  to 
creditors,  and  gave  it  with  qualifications.  Then 'cases  arose  in 
which  it  was  sought  to  obtain  the  benefit  of  this  summary  remedy 
against  persons  who  were  subject  to  liability  in  respect  of  the  com- 
pany, but  were  not  properly  members  of  it ;  and  the  application 
was  refused  at  law  on  the  ground  that  they  were  not  members,  but 
in  each  case  an  application  to  make  them  contributories 

*  542    has  succeeded.    Dodg%on  v.  Bell  proceeds  *  expressly  on  the 

ground  that  the  husband  was  not  a  member ;  Neis  v.  Arm- 
Strang  (a)  on  the  ground  that  the  executor  was  not  a  member,  but 
Armstrong  was  nevertheless  put  on  the  list  of  contributories  and 
retained  there  on  appeal.  GoiUhwaite^s  Case  (i)  shows  that  the 
rule  as  to  liability  to  a  scire  facias  under  7  Geo.  4,  c.  46,  does  not 
regulate  the  liability  to  be  put  on  the  list  of  contributories.  Straf- 
fovUs  Executors^  Case  (e?)  explains  the  Act,  and  shows  that  it  does 
not  provide  for  the  case  of  equitable  liabilities.  Heward  v.  Wheat- 
ley  (c2)  was  a  case  relating  to  the  same  bank,  and  shows  that  a 
person  not  liable  to  scir^  facias  at  common  law  may  be  subject  to 
liability  in  equity.  These  cases  entirely  dispose  of  the  authorities 
cited  by  the  respondents. 

Now  as  to  the  Acts,  the  case  is  concluded  by  20  &  21  Vict.  c.  49, 
§  8.  The  husband  was  liable  to  be  a  contributory  under  the  old 
Acts,  and  this  liability  is  saved;  But  suppose  that  not  to  be  so, 
take  the  definition  of  a  contributory  in  the  65th  section  of  the  19  & 
20  Vict.  c.  47,  on  which  the  respondents  rely.  Mrs.  Luard  is  an 
^^  existing  shareholder."  If  she  were  unmarried,  she  would  have 
to  contribute.  As  she  is  married,  this  liability  can  only  be  en- 
forced by  proceeding  against  her  husband. 

Lastly,  as  regards  the  settlement,  even  if  the  bank  had  notice  of 
it,  which  it  had  not,  the  case  would  not  be  altered.  The  bank  was 
not  bound  or  allowed  to  regard  trusts.  The  settlement  was  a  pri- 
vate bargain  between  the  husband  and  wife,  and  had  no  effect  as 
regarded  the  shareholders.     Could  a  contract  to  settle  a 

*  543    *  wife's  leaseholds  take  away  the  liability  of  the  husband  to 

the  landlord  ? 

Mr.  Freelinfff  on  the  cases  cited,  in  reply.  —  Armstrong  was  put 
on  the  list  of  contributories  with  a  qualification.      In    Q-oyth- 

(a)  4  Exch.  21.  (c)   1  De  G.,  M.  &  6.  576,  589. 

(6)  3  Mac.  &  G.  187.  (d)  8  De  G.,  M.  &  G.  628»  646. 
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waiters  C^e  the  executor  had  produced  the  probate  to  the  com- 
pany, received  dividends,  and  signed  receipts.  In  Straffon\s 
Executors*  Case  the  only  question  was  as  to  the  liability  of  the 
estate  of  the  testator,  who  was  in  the  strictest  sense  a  shareholder. 
In  Reward  v.  Wheatley  the  question  only  was  whether  the  testa- 
tor who  had  purchased  shares  and  rieceived  dividends  had  thereby 
made  his  estate  liable.    None  of  these  cases  touch  the  present. 

Judgment  reserved. 

March  5. 

The  Lord  Justice  Turner,  after  stating  the  facts,  proceeded  as 
follows : — 

The  order  is  impeached  by  the  official  liquidator,  upon  the 
ground  that  Mr.  Luard  is  liable  for  the  debts  of  the  company,  and 
ought  to  be  put  upon  the  list  of  contributories.  Mr.  and  Mrs. 
Luard,  on  the  other  hand,  contend  that  Mr.  Luard  ought  not  to 
be  put  upon  the  list,  for  two  reasons.  First,  because  he  is  not, 
as  they  insist,  liable  for  the  debts  of  the  company,  independently 
of  the  statutes  under  which  the  company  is  to  be  wound  up ;  and, 
secondly,  because,  as  they  also  insist,  wliether  he  is  liable  or  not 
independently  of  the' statutes,  the  statutes  preclude  the  Court  from 
putting  him  on  the  list. 

♦  This  banking  company  being  registered  under  the  *  644 
Joint-stock  Banking  Companies  Act,  1867,  must,  according 
to  section  11  of  that  Act  be  wound  up,  not  according  to  the  old 
Winding-up  Ads,  but  according  to  the  Joint-stock  Companies 
Acts,  1856, 1867.  Those  Acts  are  wholly  silent  on  the  subject  of 
the  list  of  contributories ;  but  by  section  96  of  the  Act  of  1866, 
19  &  20  Vict.  c.  47,  it  is  enacted,  that  until  rules  concerning  the 
mode  of  proceeding  to  be  had  for  winding  up  a  company  in  the 
Court  of  Chancery  are  made  (aud  no  such  rules  have  been  made), 
the  practice  hitherto  in  use  in  winding  up  companies  shall,  so  far 
as  the  same  is  applicable,  and  not  inconsistent  with  this  Act,  apply 
to  all  proceedings  for  winding  up  a  company ;  and  it  follows, 
therefore,  as  it  seems  to  me,  that  the  list  of  contributories  is  to 
continue  to  be  made,  and  to  be  made  according  to  the  old  prac- 
tice, BO  far  as  the  same  is  not  inconsistent  with  the  Act  of  1866. 
Now,  according  to  the  old  practice,  the  list  of  contributories 
included  all  persons  in  any  manner  liable  to  contribute  to  the 
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payment  of  the  company's  debts,  and  Mr.  Luard  therefore,  if 
liable  to  the  debts,  ought,  as  I  think,  to  be  upon  the  list,  unless  it 
can  be  shown  that  it  is  inconsistent  with  the  Act  of  1856  that  he 
should  be  put  there.  It  was  argued,  however,  that  Mr.  Luard 
was  not  liable  for  the  debts  of  the  company.  Mrs.  Luard,  it  was 
said,  never  executed  the  deed  of  settlement  of  the  company,  or 
any  instrument  by  which  she  came  under  any  liability  in  respect 
of  the  gharcis,  but  Mrs.  Luard  received  the  dividends  upon  the 
shares,  and  paid  the  call  upon  them  when  she  was  a  widow,  and 
having  thus  taken  the  benefit  of  the  deed,  she  could  not,  in  equity, 
be  permitted  to  repudiate  it;  and  if  she,  before  her  marriage, 
became  subject  to  the  obligations  of  the  deed,  Mr.  Luard,  upon 
the  marriage,  became  subject  to  them  also  ;  for  every  husband  is 
liable,  during  the  coverture,  for  the  debts  and  obligations 

*  545   of  his  wife  contracted  before  the  *  marriage.    This  point, 

as  to  the  non-liability  of  Mr.  Luard,  was  attempted  to  be 
supported  by  reference  to  some  clauses  in  the  company's  deed 
of  settlement,  and  some  cases  were  referred  to  in  support  of 
the  argument  on  the  point ;  but  it  is  to  be  observed  that  the  com- 
pany's deed  treats  the  shares  of  female  proprietors  as  vesting  in 
their  husbands  by  marriage,  as  by  law  they  must  undoubtedly  do, 
unless  they  have  previously  been  effectually  assigned ;  and  the 
clauses  referred  to  relate  to  the  husbands  becoming  members  of 
the  company  in  their  personal  and  individual  character,  and  not 
to  the  rights  which  belong  to  them  in  their  marital  character, 
otherwise  tlian  by  way  of  modified  restriction  on  those  rights. 
The  clauses  in  the  deed  therefore  do  not  seem  to  me  to  affect  the 
question,  and  the  cases  which  were  referred  to  do  not  I  think 
apply.  They  were  determined  upon  the  ground  that  the  husbands 
had  not  become  members  of  the  company  within  the  meaning  of 
the  Banking  Act,  and  could  not  therefore  be  reached  by  summary 
process.  In  my  opinion,  therefore,  the  argument  as  to  the  non- 
liability of  Mr.  Luard  to  the  company's  debts  cannot  be  main- 
tained ;  and  I  have  the  less  doubt  upon  tliis  point,  as  the 
Vice-Chancellor  does  not  appear  to  have  at  all  rested  his  judgment 
upon  it. 

The  judgment  of  the  Vice-Chancellor  seems  to  have  proceeded 

wholly  upon  the  ground  that  the  Statute  19  &  20  Vict.  c.  47,  has 

confined  the  remedy  of  the  creditors  to  the  separate  estate  of  Mrs. 

Luard.    His  Honor  seems  to  have  thought  that  this  statute  was 
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intended  to  alter,  and  has  wholly  altered  the  law  as  to  liabilities 
in  respect  of  shares  in  joint-stock  companies.  That  the  statute 
has  made  some  material  alterations  in  the  law  upon  this  subject 
I  agree,  but  I  cannot  go  the  length  to  which  the  Vice-Chan- 
cellor  has  gone  upon  the  point.  According  to  his  Honor's 
judgment,  if  followed  out  to  its  legitimate  *  results,  a  mar-  *  546 
riage  with  a  female  proprietor  of  shares  would  not  of  itself 
entail  upon  the  husband  any  liability  in  respect  of  those  shares. 
The  statute  will  have  operated  to  alter  the  common  law  as  to  the 
liabilities  of  the  husband  for  the  obligations  of  his  wife.  This  is 
a  result  which  cannot,  I  think,  have  been  intended,  and  which 
could  be  effected  only  by  very  clear  enactments.  And  upon 
examining  the  statute  I  am  satisfied  that  it  was  not  intended  to 
have,  and  has  not,  any  such  operation.  The  19th  section  indeed, 
enacts,  that  every  person  who  has  accepted  any  share,  and  whose 
name  is  entered  on  the  register,  and  no  other  person  (with  an 
exception  which  is  not  material  to  the  present  question),  shall,  for 
the  purposes  of  the  Act,  be  deemed  to  be  a  shareholder ;  but  it 
does  not  say  that  no  other  person  except  a  shareholder  on  the 
register  shall  be  liable  for  the  debts  of  the  company.  There  is 
not,  I  think,  any  thing  further  material  to  the  question  till  we 
come  to  the  third  part  of  the  Act.  In  that  part,  by  section  61, 
the  existing  shareholders  are  made  liable  to  contribute  to  the 
payment  of  the  debts  of  the  company,  and  the  costs  of  the  wind- 
ing up ;  but  there  is  no  provision  for  exonerating  persons  entitled 
in  right  of  such  shareholders  from  any  liability  which  by  law 
would  attach  upon  them.  Again,  by  sections  62  and  63,  persons 
who  have  ceased  to  be  shareholders  are  also  made  liable,  but  here 
also  there  is  the  same  absence  of  any  exonerating  provision. 
Thus  far,  therefore,  I  see  no  difficulty,  but  then,  by  section  65,  it 
is  enacted  as  follows :  "  Any  .existing  or  former  shareholder  on 
whom  calls  are  authorized  to  be  made  by  the  third  part  of  this 
Act  is  hereinafter  called  a  contributory  ; "  and  this  enactment 
certainly  introduces  some  confusion,  arising,  I  think,  from  the 
extended  meaning  attached  to  the  word  "  contributory "  by  the 
old  Winding-up  Acts;  but  the  word  as  here  used,  and  this  I 
believe  is  the  first  passage  in  the  Act  in  which  it  occurs, 
seems  to  be  used  only  by  *  way  of  definition,  with  a  view  *  547 
to  the  interpretation  of  the  subsequent  parts  of  the  Act.  It 
is  used  again  in  several  subsequent  sections  of  the  Act,  but  there 
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is  nothing  I  think  material  to  be  observed  with  reference  to  the 
use  of  it  till  we  come  to  the  82d  section,  which  is  in  these  terms: 
"  The  Court  maj,  at  any  time  after  making  an  order  or  decree 
for  winding  up  a  company,  and  before  it  has  ascertained  the  suf- 
ficiency of  the  assets  of  the  company,  or  the  debts  in  respect  of 
which  the  several  classes  of  contrlbutories  are  liable,  make  calls 
on  all  or  any  of  the  contributories,  to  the  extent  of  their  liability, 
for  payment  of  all  or  any  sums  it  deems  necessary  to  satisfy  the 
debts  of  the  company,  and  the  costs  of  winding  it  up,  and  it  may, 
in  making  a  call,  take  into  consideration  the  probability  that  some 
of  the  contributories  upon  whom  the  same  is  made,  may  partly  or 
wholly  fail  to  pay  their  respective  portions  of  the  same."  Now 
this  section,  according  to  the  best  interpretation  which  I  can  put 
upon  it,  seems  to  me  to  show  what  was  the  meaning  intended  to 
be  attached  to  the  word  "  contributory,"  as  used  in  this  Act.  It 
imports,  I  thiuk,  that  the  calls  are  to  be  made  upon  the  existing 
and  former  shareholders  upon  whom  calls  are  authorized  to  be 
made  by  the  Olst,  62d,  and  63d  sections ;  but  so  far  as  I  can  see 
it  impoils  nothing  affecting  or  diminishing  the  liability  of  those 
who  are  by  law  liable  for  the  debts  and  obligations  of  the  persons 
on  whom  the  calls  are  to  be  made ;  nor,  so  far  as  I  can  find,  does 
any  subsequent  section  of  the  Act  impose  any  such  limit.  On  the 
contrary,  so  far  as  this  case  is  concerned,  the  company  having 
existed  at  the  time  of  the  passing  of  the  Act  in  question,  and 
having  been  afterwards  registered,  the  116th  section  seems  to 
save  the  rights  of  creditors.  In  my  opinion,  tljerefpre,  this 
statute  has  not  altered  the  law  as  to  the  liabilities  of  husbands, 

and  as,  Mrs.  Luard  having  been  upon  the  register,  the  calls 
*  648   would  properly  be  made  upon  her,  I  *  think  Mr.  Luard, 

her  husband,  must  be  liable  in  respect  of  those  calls.  I 
think,  therefore,  that  the  words  "  in  respect  of  her  separate 
estate  "  ought  to  be  taken  out  of  the  order,  and  that  both  Mr.  and 
Mrs.  Luard  ought  to  be  placed  upon  the  list  of  contributories,  he 
being  placed  upon  it  in  right  of  his  wife.  It  may  be  right  to  add, 
that  the  proof  of  notice  does  not  appear  to  me  to  be  sufiicient, 
nor  am  I  satisfied  that  if  proved  it  could  affect  the  question.  I 
think  the  appellants  should  take  their  costs  out  of  the  estate,  and 
the  respondents  should  have  no  costs. 

The  Lord  Justice  KfJiOHT  Bruce  concurred. 
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CAEVER  V.  RICHARDS. 
I860.    February  9,  10,  15.    March  23.    Before  the  Lords  Justices. 

In  1813,  a  married  woman  who  was  entitled  for  life  to  certain  estates,  including 
the  L.  estate,  with  a  power  of  appointing  them  after  her  death  to  all  or  any 
of  her  children,  appointed  them  by  deed  to  her  eldest  son  in  fee.  This  ap- 
pointment was  made  upon  a  bargain  between  the  husband  and  wife  and  the 
eldest  son,  that  the  estates  should  be  settled,  subject  to  the  wife-s  life-estate, 
to  the  use  that  the  husband  should  receive  a  rent-charge  for  his  life,  and  sub- 
ject thereto  to  the  use  of  all  or  any  of  the  children  of  the  marriage  as  the 
husband  and  wife  should  jointly  appoint,  or  as  the  wife,  if  she  suiTived, 
should  by  deed  or  will  appoint ;  and  the  estates  were  so  settled  accordingly. 
In  1820,  the  husband  and  wife  made  a  joint  appointment  of  the  estates  among 
their  children,  by  whic^h  they  gave  the  L.  estate  to  the  eldest  son,  and  they 
made  slight  variations  of  these  dispositions  in  1826,  reserving  on  each  occa- 
sion a  power  of  revocation  and  new  appointment  to  them  jointly  and  to  the 
wife  if  surviving.  In  1827,  the  husband  died.  In  1829,  the  widow,  who  had 
not  married  again,  by  a  deed  not  noticing'  the  invalidity  of  the  appointment 
of  1813,  and  expressed  to  be  made  in  exercise  of  the  powers  given  her  by  the 
deeds  of  1820  and  1826,  or  by  the  deeds  recited  in  them,  and  of  all  other 
powers  vested  in  her,  made  some  slight  variations  of  the  dispositions  made  by 
the  deeds  of  1820  and  1826,  and  subject  thereto,  confirmed  the  dispositions  of 
those  deeds.  . 

Hdd^  that  although  the  appointment  of  1813  was  invalid  as  being  made  on  a  bar- 
gain for  the  benefit  of  the  husband,  and  the  appointments  of  1820  and  1826 
were  therefore  invalid,  as  made  under  a  power  which  was  ill  created,  the 
original  power  of  the  wife  was  well  exercised  by  the  appointment  of  1829, 
and  that  the  title  of  the  eldest  son  to  the  L.  estate  was  good. 

This  was  a  motion  by  way  of  appeal  from  a  decision  of 
the  Master  of  the  Rolls  that  a  good  title  had  *  been  shown    *  649 
to  certain  property.    The  question  turned  on  the  validity  of 
an  appointment  by  Sarah  Carver,  made  under  the  following  cir- 
cumstances. 

In  the  year  1818  certain  real  estates,  including  an  estate  called 
the  Llwynypeod  estate,  stood  limited  under  a  settlement  dated  the 
20th  of  March,  1807,  to  the  use  of  Sarah,  the  wife  of  Daniel  Carver, 
for  her  life,  and  after  her  decease  ^^  to  the  use  of  all  and  every,  or 
such  one  or  more,  of  the  children  of  the  said  Sarah  Carver  lawfully 
begotten  or  to  be  begotten,  whether  by  her  present  or  any  future 
husband  or  husbands,  for  such  estate  or  estates,  interest  or  inter- 
ests, and  in  such  parts,  shares,  and  proportions,  and  with  such 
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limitations  over,  and  charged  and  chargeable  with  such  annual  or 
gross  sums  (such  limitations  and  charges  to  be  nevertheless  for  the 
benefit  or  advantage  of  some  or  one  of  the  same  children),  and  in 
such  manner  and  form  as  the  said  Sarah  Carver,  notwithstanding 
her  present  or  any  future  coverture,  and  whether  covert  or  sole,  by 
any  deed  or  deeds,  writing  or  writings,  either  with  or  without 
power  of  revocation,  to  be  by  her  sealed  and  delivered  in  the  pres- 
ence of  two  or  more  credible  witnesses,  or  by  her  last  will  and 
testament  in  writing,  or  any  codicil  or  codicils  thereto,  or  any 
writing  or  writings  purporting  to  be  or  in  the  nature  of  her  last 
will  and  testament,  or  codicil  or  codicils  thereto,  to  be  by  her 
signed,  sealed,  and  published  in  the  presence  of  and  attested  by 
three  or  more  credible  witnesses,  shall  direct  or  appoint,  give  or 
devise  the  same,"  and  in  default  of  appointment  to  uses  which 
need  not  be  specified. 

By  a  deed-poll,    dated  the  16th   of  July,   1813,   reciting  the 

indentures  of  the  20th  of  March,  1807,  and  reciting  that  Sarah 

Carver,  who  was  then  the  wife  of  Daniel  Carver,  had  then 

*  550  living  Richard  Carver,  her  eldest  son,  *  and  several  other 

children,  Sarah  Carver,  in  exercise  of  the  above-mentioned 
power,  appointed  that  the  estates  should,  from  and  after  her 
decease,  remain  and  be  to  the  use  of  Richard  Carver,  his  heirs  and 
assigns  for  ever. 

By  an  indenture  of  release  dated  the  19th  of  July,  1813, 
grounded  on  a  lease  for  a  year,  after  reciting  amongst  other  things, 
'  the  last-mentioned  deed  of  appointment,  and  reciting  that  the 
same  had  been  made  in  pursuance  of  an  agreement  between  Dan- 
iel Carver  and  Sarah  his  wife,  and  Richard  Carver,  that  the  estates 
should  be  forthwith  settled  upon  and  for  the  several  uses,  trusts, 
ends,  intents,  and  purposes  thereinafter  mentioned,  Richard 
Carver,  in  pursuance  and  performance  of  the  said  agreement,  con- 
veyed the  estates  to  certain  trustees  to  hold  the  same,  subject  to 
the  life-estate  therein  of  Sarah  Carver,  to  the  use  that  Daniel 
Carver  and  his  assigns  should,  during  his  life,  receive  out  of  the 
rents,  issues,  and  profits  of  the  estates,  for  his  and  their  own  use 
and  benefit,  a  yearly  rent-charge  of  200/.,  payable  quarterly,  after 
the  death  of  Sarah  Carver,  with  the  usual  powers  of  distress  and 
entry,  and  subject  thereto  "  to  the  use  and  behoof  of  all  and  every 
or  such  one  or  more  of  the  children  of  the  eaid  Daniel  Carver,  on 
the  body  of  the  said  Sarah  Carver  his  wife  lawfully  begotten,  or  to 
[426] 


CABYEB  V.  RICHARDS.  *  550 

be  begotten,  for  such  estate  or  estates,  in  such  manner  and  form, 
and,  if  more  than  one,  in  such  parts,  shares,  and  proportions,  and 
with,  under,  and  subject  to  such   powers,  provisos,  conditions, 
restrictions,  and  limitations  over,  and  charged  and  chargeable  with 
such  annual  or  gross  sums  (such  limitations  over  and  charges  to 
be  for  the  benefit  or  advantage  of  some  or  one  of  the  said  children) 
as  they  the  said  Daniel  Carver  and  Sarah  his  wife,  at  any  time  or 
times  during  their  joint  lives,  by  any  deed  or  deeds,  &c.,  or 
as  the  said  Sarah  Carver  (in  case  she  should  *  survive  the    *  651 
said  Daniel  Carver,  but  not  otherwise)  at  any  time  or  times 
during  her  life,  by  any  deed  or  deeds,  &c.,  or  by  her  last  will  and 
testament,  shall  direct,  limit,  or  appoint ; "   and  in  default  of 
appointment,  to  the  uses  therein  mentioned. 

By  an  indenture  dated  the  26th  of  February,  1820,  after  reciting 
the  above-mentioned  instruments,  Daniel  Carver  and  Sarah  his 
wife,  in  exercise  of  the  power  given  to  them  by  the  indenture  of 
the  19th  of  July,  1813,  appointed  that  after  the  decease  of  Sarah 
Carver,  the  Llwynypeod  estate  should  go  to  Richard  Carver,  in 
fee ;  and  they  appointed  the  other  estates  comprised  in  the  settle- 
ment of  1807  (subject  to  Mrs  Carver's  life-estate)  to  others  of  the 
children ;  at  the  same  time  charging  the  different  estates  with 
sums  of  money  for  the  benefit  of  some  of  the  children,  partly  for 
the  purpose  of  making  provisions  for  those  children  to  whom  no 
estates  were  appointed,  and  partly  for  equalizing  the  value  of  the 
estates  appointed  to  the  different  children  to  whom  estates  were 
appointed.  By  the  same  deed,  Mr.  and  Mrs.  Carver  further 
appointed  that  the  above-mentioned  annuity  or  rent-charge  of 
200Z.,  secured  to  Daniel  Carver  for  his  life,  should  be  borne  and 
paid  by  the  children  out  of  the  rents,  issues,  and  profits  of  the 
hereditaments  thereinbefore  limited  to  them,  in  the  proportions 
therein  mentioned.  And  it  was  further  provided,  that  it  should 
be  lawful  for  Daniel  Carver  and  Sarah  his  wife,  during  their  joint 
lives,  by  deed,  with  or  without  power  of  revocation,  and  for  Sarah 
Carver,  in  case  she  should  survive  Daniel  Carver,  but  not  other- 
wise, at  any  time  by  deed,  with  or  without  power  of  revocation,  or 
by  her  last  will  and  testament,  to  revoke  the  appointment  there- 
inbefore made  in  favour  of  the  children,  and  to  declare  new  uses 
of  the  property  in  favour  of  the  children. 

*  By  another  deed  dated  the  18th  of  July,  1826,  Mr.  and  *  552 
Mrs.  Carver,  after  making  some  slight  variations  in  the 
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dispositions  made  by  the  appointment  of  1820,  did,  subject  to  snch 
variations,  confirm  those  dispositions,  and  the  several  directions, 
limitations,  and  appointments  in  the  indenture  of  the  26th  of  Feb- 
ruary, 1820,  contained ;  reserving  to  Mr.  and  Mrs  Carver,  and  to 
Mrs.  Carver  in  the  event  of  her  surviving  her  husband,  a  power 
of  revocation  and  new  appointment  similar  to  that  which  was  con^ 
tained  in  the  appointment  of  the  26th  of  February,  1820. 

Daniel  Carver  died  in  the  year  1827,  leaving  Sarah  Carver,  his 
widow,  surviving  him,  and  she  never  married  again. 

On  the  16th  of  May,  1829,  Mrs.  Carver  executed  a  deed  of  that 
date,  which  recited  the  deeds  of  the  26th  of  February,  1820,  and 
the  18th  of  July,  1826,  and  recited  that  authority  was  by  the  last- 
mentioned  deed  reserved  to  Sarah  Carver  in  the  event  of  her 
surviving  Daniel  Carver  to  revoke  the  appointment  thereby  made, 
and  to  make  a  fresh  appointment  of*  the  said  hereditaments ;  and 
recited  the  death  of  Daniel  Carver ;  and  recited  that,  in  pursuance 
of  the  powers  reserved  to  her  for  that  purpose  in  and  by  the  said 
several  deeds  of  appointment,  she  was  desirous  of  making  such 
alterations  therein  respectively  as  were  thereinafter  contained. 
The  deed-poll  then  proceeded  in  the  following  words :  — 

"Now,  therefore,  these  presents  witness,  that  in  pursuance, 
exercise,  and  execution  of  the  power  or  authority,  powers  or  author- 
ities, given,  limited,  or  reserved  to  me  in  and  by  the  said  two  sev* 
eral  deeds  of  appointment  hereinbefore  mentioned,  or  either  of 
them,  or  in  or  by  the  several  indentures  therein  respectively  recited, 
and  by  force  and  virtue  thereof,  and  of  all  and  every  other 

*  663   *  power  and  powers,  authority  and  authorities,  whatsoever 

to  me  belonging,  in  me  vested,  or  me  thereunto  in  any  wise 
enabling,  I,  the  said  Sarah  Carver,  by  this  present  deed  or  writing, 
by  me  signed,  sealed,  &c.,  do  revoke  and  make  void  so  much  of 
the  first  hereinbefore  recited  deed  of  appointment  as  directed, 
that,  &c." 

The  alterations  made  by  this  deed  were  of  no  great  importance, 
and  did  not  affect  the  appointment  of  the  Llwynypeod  estate  to 
Richard  Carver.  After  making  these  variations  in  the  previous 
dispositions,  the  deed  proceeded  as  follows : — 

"And  I  do  hereby  ratify  and  confirm  the  several  directions, 
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limitations,  and  appointments  in  the  first  hereinbefore-recited  deed 
of  appointment  contained,  except  so  much  and  such  part  or  parts 
thereof  as  hath  or  have  been  revoked  or  altered  by  the  secondly  here- 
inbefore-recited deed  of  appointment,  or  by  these  presents ;  and  I 
also  hereby  ratify  and  confirm  the  several  directions,  limitations, 
and  appointments  in  the  secondly  hereinbefore-recited  deed  of  ap- 
pointment contained,  except  so  much  and  such  part  or  parts  there- 
of as  hath  or  have  been  revoked  or  altered  by  these  presents." 

This  deed  was  executed  and  attested  in  such  a  manner  as  to 
satisfy  the  requisitions  of  the  original  settlement  of  1807,  as  well 
as  those  of  the  later  deeds.  It  contained  a  power  of  revocation 
and  new  appointment ;  but  Mrs.  Carver  died  in  1842,  without  hav- 
ing exercised  that  power. 

On  5th  of  July,  1856,  Richard  Carver  agreed  to  sell  the 
Llwynypeod  estate  to  Richard  Richards.  Before  the  title  had  been 
accepted  the  purchaser  died,  leaving  a  will,  by  which  he  de- 
vised his  residuary  real  estate  to  *  the  plaintifi*  in  this  cause,  *  554 
who  happened  also  to  bear  the  name  of  Carver.  The  plain- 
tiflF  filed  his  bill  to  have  the  contract  specifically  performed,  and 
the  purchase-money  paid  out  of  the  personal  estate  of  Richard 
Bichards.  The  executors  insisted  that  a  good  title  could  not  be 
shown.  The  Master  of  the  Rolls  made  a  decree  directing  a  refer- 
ence as  to  title.  The  chief  clerk  certified  that  a  good  title  was 
shown,  and  the  Master  of  the  Rolls,  upon  an  adjourned  summons 
to  vary  the  certificate,  came  to  the  same  conclusion  (a).  The  ex- 
ecutors moved,  by  way  of  appeal,  to  discharge  his  Honor's  order, 
and  to  have  it  declared  that  a  good  title  had  not  been  shown. 

Mr.  Selwyn^  Mr,  W.  D.  Lewis j  and  Mr.  Letoin,  for  the  appel- 
lants. —  1'he  case  involves  two  questions :  whether  Mrs.  Carver  had 
a  power  to  appoint,  as  she  is  alleged  to  have  done,  and  whether,  if 
she  had  such  a  power,  she  had  an  intention  to  execute  it  without 
reference  to  what  had  been  done  in  the  mean  time.  We  contend 
that  she  had  not  such  intention.  She  evidently  proceeded  in  the 
belief  that  all  which  had  been  done  was  valid,  and  there  is  nothing 
to  show  what  she  would  have  done  had  she  known  it  to  be  invalid. 
She  does  not  expressly  refer  to  the  original  power ;  it  is  not  re- 
ferred to  at  all  unless  by  force  of  the  general  words ;  and  supposing 

(a)  27  Beav.  488. 
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the  previous  appointments  to  be  valid,  which  she  treated  them  as 
being,  it  was  exhausted.  She  plainly  was  only  intending  to  exer- 
cise the  derivative  powers  reserved  to  her  by  the  previous  invalid 
appointments,  and  to  modify  the  interests  given  by  those  appoint- 
ments.   The  death  of  her  husband  cannot  vary  the  case ; 

*  556    the  element  which  *  made  the  former  appointments  bad  was 

in  some  sense  thereby  taken  away,  but  that  cannot  have  the 
effect  of  making  them  good,  ex  post  facto.  The  cases  do  not  sup- 
port the  view  of  the  respondents.  Farmer  v.  Martin^  (a)  Sug. 
Pow.,  (6)  Askham  v.  Barker^  (c)  Jackson  v.  Jackson,  (rf)  The 
rule  laid  down  in  Sugden  on  Powers,  (e)  goes  on  the  footing  that 
the  donee  of  the  power  is  aware  of  the  invalidity  of  the  previous 
appointments.  Without  that  knowledge,  the  donee  is  not  a  free 
agent.  The  Master  of  the  Rolls  proceeded  on  Wade  v.  Paget;  (g) 
but  that  was  a  case  of  supplying  the  defective  execution  of  a  power, 
and  does  not  at  all  govern  the  present  case.  The  mere  intention 
to  deal  with  the  property  is  not  enough,  her  primary  object  not 
being  to  dispose  of  it,  but  merely  to  modify  the  previous  dispositions 
which  she  considered  to  be  valid.  She  could  not  intend  to  exercise 
a  power,  the  exercise  of  which  would  assume  the  invalidity  of  all 
that  had  been  done.  Jackson  v.  Jackson,  (d)  The  title,  at  all 
events,  is  doubtful,  and  specific  performance  should  not  be  decreed. 
Pyrke  v.  Waddingham.  (A) 

Collier  V.  Jenkins^  (i)  Blake  v.  Mamell,  (k)  and  Bateman  v. 
Bavisy  (0  were  also  referred  to. 

Mr.  Roundell  Palmer  and  Mr.  Cotton^  in  support  of  the  order  of 

the  Master  of  the  Rolls.  — The  only  vice  in  the  original  appointments 

was  the  gift  of  an  annuity  to  the  father :  there  was  not  any 

*  556    bargain  between  the  younger  children  and  the  parent.     *  At 

the  time  of  the  transaction  of  1829,  the  father  was  dead,  so 
that  the  annuity  was  out  of  the  way.  The  donee  of  the  power 
having  the  same  power  in  her,  what  was  there  to  prevent  her  rati- 

(o)  2  Sim.  602. 

(6)  Vol.  1,  p.  443  (6th  ed.)  ;  424  (7th  ed.). 

(c)   12  Beav.  499.  (A)  10  Hare,  1. 

((7)  1  Dru.  91,  120.  (i)   Younge,  295. 

(e)  Vol.  1,  p.  366  (7th  ed.).                  {k)  2  Ball  &  B.  36. 

(jg)  1  Bro.  C.  C.  363.  (0   3  Madd.  99. 
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fjring  the  previous  appointments,  from  which  all  the  invalid  parts 
had  by  that  time  been  eliminated  ?  She  would  have  done  the  same 
thing  if  she  had  been  told  that  the  former  instruments  were  invalid, 
for  the  deed  of  1829  shows  a  deliberate  intention  to  act  upon  what 
had  been  done,  though,  the  previous  appointments  being  in  terms 
revocable,  Mrs.  Carver  must  have  been  perfectly  aware  tliat  she 
was  at  liberty  to  do  away  with  them  altogether.  It  cannot  make 
any  difference  whether  a  person  knows  that  a  previous  execution 
of  a  power  is  invalid  or  not,  when  he  knows  that  at  all  events  he 
has  power  to  revoke  it.  Here  Mrs.  Carver  shows  a  deliberate  in- 
tention to  confirm  the  material  part  of  what  had  been  done :  she 
unquestionably  had  power  to  do  so ;  and  it  is  unreasonable  and 
unnecessary  technicality  to  lay  so  much  stress  upon  the  precise 
mode  of  her  doing  what  she  had  a  clear  power  to  do.  In  Farmer 
V.  Martin^  the  father  who  had  made  the  previous  invalid  appoint- 
ment had  not  purged  himself,  he  retained  the  benefit  in  considera- 
tion of  which  he  had*  made  the  former  appointment,  whereas  here 
the  substantial  vice  of  the  transaction  had  been  eliminated.  Simi- 
lar observations  apply  to  the  case  of  Askham  v.  Barker.  The 
appointment  here  was  right  in  form,  for  it  referred  to  all  powers. 
It  was  right  in  substance,  there  being  at  the  time  no  illegal  purpose. 
The  Court  is  inclined  to  support  any  bond  fide  exercise  of  a  power 
if  it  can,  as  is  shown  by  the  cases  where  the  invalid  part  of  an 
appointment  has  been  rejected,  the  rest  being  supported. 
Crazier  v.  Crazier^  (a)  Butcher  v.  Jack%on.  (6)  The  *  Court  *  557 
does  not  go  into  nice  questions  how  far  the  donee  of  the 
power  may  have  been  influenced. 

A  sufficient  intention  on  the  part  of  the  wife  to  exercise  the 
power  appears.  The  earlier  appointments  were  voidable  in  equity, 
but  the  donee  of  the  power  was  not  bound  to  go  through  the  form 
of  revoking  the  invalid  appointment  of  the  legal  estate  when  she 
had  the  power  of  adding  to  it  a  good  equitable  estate,  and  has  done 
so.  The  deed  of  1820  indicates  a  feeling  that  the  earlier  deeds  of 
1813  were  not  sound,  and  that  of  1826  refers  back  to  the  original 
power.  There  being  no  fraud  in  the  transaction  itself,  and  there 
being  a  sufficient  power,  all  tliat  is  necessary  is,  that  there  should 
be  on  the  face  of  the  instrument  a  sufficient  declaration  of  inten- 
tion that  the  persons  shall  take  the  property.  As  to  the  point 
urged,  that  the  title  is  doubtful,  it  is  established  by  Macqueen  v. 
(a)  3  Drd.  &  War.  364,  365.  (6)  14  Sim.  444. 
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Farquhavy  (a)  and  Cheen  v.  Pul%ford,  (V)  that  the  mere  existence 
of  circumstances  which  suggest  a  suspicion  does  not  make  a  title 
too  doubtful  for  specific  performance  to  be  decreed.  Here  there  is 
less  matter  of  suspicion  than  in  Macqaem  v.  Farquhavy  for  we  posi- 
tively show  that  no  person  not  an  object  of  the  power  has  received 
or  can  receive  anj  thing.  What  ground  for  suspicion  is  laid? 
Nothing  can  be  alleged  but  that  the  mother,  believing  the  invalid 
appointment  to  be  valid,  was  under  a  bias.  That  argument  might 
have  had  some  weight  if  the  invalid  appointment  had  purported  to 
be  irrevocable,  but  she  knew  that  she  had  power  to  revoke  it.  If 
she  had  said  in  terms,  ^'1  am  advised  that  the  appointment  is  of 
doubtful  validity,  but  I  wish  to  confirm  it ;"  surely  that  would  have 
been  good.  In  Green  v.  Puhford  the  circumstances  of  suspicion 
were  far  stronger  than  in  Macqiieen  v.  Farquhar.    There 

•  568    are  here  general  *  words  of  reference  to  all  powers  in  any  of 

the  recited  deeds,  so  that  the  power  in  the  deed  of  1807  is 
included.  If  at  the  time  of  the  second  appointment  there  is  any 
person  enjoying  the  benefit  of  the  fraudulent  bargain,  there  must 
be  knowledge  that  the  first  appointment  is  impeachable,  otherwise 
it  cannot  be  set  right ;  but  that  is  not  the  case  here. 

Mr.  LevnBy  in  reply.  —  Lord  St.  Leonards  says,  that  the  donee 
of  the  power  may, "  on  discovering  the  error,"  make  a  new  appoint- 
ment. Here  there  was  not  any  such  discovery.  An  impeachable 
appointment  is  not  a  simple  nullity.  Askham  v.  Barker,  (e) 
The  donee  here  acted  under  a  strong  moral  pressure ;  she  had,  it 
is  true,  a  power  to  revoke  as  survivor,  but  she  acted  under  the 
belief  that  what  had  been  done  was  valid,  and  so  did  not  exercise 
an  independent  volition  as  she  might  have  done,  if  told  that  the 
prior  appointment  was  good  for  nothing.  The  deed  was  not 
framed  to  operate  as  an  exercise  of  the  original  power ;  but  if  it 
was,  there  was  bias  enough  to  prevent  its  being  good  in  equity.  It 
could  not  be  a  confirmation,  there  being  no  intention  to  confirm. 
Manner  v.  Morton.(d)  It  is  against  principle  that  where  an  act  is 
void  as  being  in  fraud  of  a  power,  it  should  be  held  to  be  confirmed 
by  a  subsequent  act  done  without  knowledge  that  there  is  any  thing 
which  requires  confirmation. 

(a)  11  Ves.  467.  (c)   12  Beav.  499. 

(6)  2  Beav.  70.  (d)  8  Boss.  65. 
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Mr.  Cottofij  in  reply  upon  Honner  v.  Morton.  —  In  Honner  v. 
Morton  there  was  nothing  in  the   nature   of  confirmation,  but 
merely  a  recital  intended  to  give  notice  to  the  purchaser 
that  a  certain  encumbrance  had  *  been  executed,  and  that  if   *  559 
it  was  valid  he  must  take  subject  to  it. 


Judgment  reserved. 


March  23. 


The  Lord  Justice  Knight  Bruce. — The  controversy  now  for 
decision  in  this  cause  is  upon  the  question  of  the  equitable  validity 
or  equitable  invalidity  of  a  deed  of  appointment  dated  the  16th  of 
May,  1829,  concerning  a  real  estate  in  Gaermarthenshire,  which 
was  executed  by  Mrs.  Sarah  Carver  after  the  death  of  her  husband 
Daniel  Carver,  who  died  in  the  year  1827.  There  is  no  fact  in 
dispute,  unless  so  far  as  from  undisputed  facts  the  appellants  draw 
inferences  which  the  respondents  say  ought  not  to  be  drawn.  All 
depends  on  the  true  meaning  and  effect  of  certain  deeds  dated 
respectively  in  1807,  1818,  1820, 1826,  and  1829,  and  the  effect 
of  the  circumstances  mentioned  in  those  deeds  or  in  some  of  them, 
together  with  the  admitted  death  of  Mrs.  Sarah  Carver,  which 
happened  in  the  year  1842.  The  deed  of  1829  is  that  which  at 
the  outset  I  mentioned  as  dated  the  16th  of  May  in  that  year. 
The  deeds  of  1818  are  two  in  number,  one  dated  the  16th,  the 
other  the  19th,  of  July.  There  are  two  deeds  of  1826,  but  only 
one  of  them  seems  at  present  important,  that  namely  of  the  18th 
of  July,  The  nature  and  circumstances  of  the  several  instruments, 
so  far  as  it  can  be  useful  now  to  state  them,  were  thus.  [His 
Lordship  here  stated  the  effect  of  the  several  instruments  partic- 
ularly mentioned  above.] 

The  appellants  in  support  of  their  contention  for  the  equitable 
invalidity  of  the  deed  of  1829  have  stated  five  propositions,  the 
establishment  of  any  one  of  which,  they  say,  is  destructive 
of  the  equitable  validity  of  that  instrument.  *  The  five  prop-  *  660 
ositions  are  these :  First,  they  allege  that  by  it  Mrs.  Sarah 
Carver  ought  not  to  be  deemed  to  have  executed  or  exercised  the 
power  of  appointment  which  the  settlement  of  1807  conferred  on 
her.  Secondly,  the  appellants  assert  it  to  be  a  just  inference  from 
the  deeds  of  1813, 1820, 1826,  and  1829,  or  some  of  them  at  least, 
but  especially  from  the  deed  of  1829,  that  neither  when  Mrs. 
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Garver  detennined  on  executing,  nor  when  she  excuted,  the  deed 
of  1829,  did  she  believe  or  consider  the  deeds  of  1818  and  1820  or 
any  one  of  them,  or  the  appointment  of  1826,  to  be  equitably 
invalid,  whereas  the  deeds  of  1813  and  the  appointments  of  1820 
and  1826  respectively  had  in  truth  no  validity  in  equity.  Thirdly, 
the  appellants  say  that  her  mind  must  be  deemed  to  have  been  so 
far  affected  by  the  instruments  of  1813  and  1820,  and  Ihe  18ih  of 
July,  1826,  that  in  making  the  appointment  of  1829  she  was  not 
sufficiently  a  free  agent  to  enable  her  to  execute  or  exercise  duly 
the  power  conferred  on  her  by  the  settlement  of  1807.  Fourthly, 
the  a^ppellants  say  that  the  deed  of  1829  shows  itself  to  have  been 
based  or  founded  on  the  deeds  of  1813  and  1820,  and  the  18th  of 
July,  1826,  or  on  some  of  them,  and  is  therefore  in  equity  de- 
stroyed by  their  equitable  invalidity ;  and,  fifthly,  the  appellants 
contend  that  the  deeds  of  1820  and  the  18th  of  July,  1826,  are  in 
effect  wholly  or  partially  by  the  terms  of  the  deed  of  1829  incor- 
porated in  it  and  so  far  taint  it  that  it  must  oii  that  ground  £ul. 
To  these  five  propositions  which  in  a  sense  were  during  the  argu- 
ment, and  perhaps  might  be  now,  reduced  to  four  or  three,  I  proceed 
to  address  myself. 

And  first,  as  to  the  first  proposition.     We  are  not,  I  think, 

bound  to  suppose  that  when  Mrs.  Carver  executed  the  deed  of 

1829  she  had  forgotten  the  settlement  of  1807,  or  its  gen- 

*  661    eral  nature,  for  of  the  existence  and  *  general  nature  of 

that  settlement  she  must  be  considered  to  have  been  in  the 
year  1813,  when  she  executed  the  appointment  of  the  16th  of  July 
in  that  year,  well  aware.  In  dealing  with  the  case  before  us  we 
are,  in  my  opinion,  bound  to  attribute  to  her  that  recollection  in 
and  throughout  May,  1829,  especially  as  both  the  appointment  of 
1820  and  that  of  1826  mention  the  settlement  of  1807  specifically. 
Then  is  the  language  of  the  appointment  of  1829  consistent  with 
ascribing  to  Mrs.  Sarah  Carver  an  intention,  at  the  time  when  she 
signed,  sealed,  and  delivered  it,  that  it  should  operate  as  an  instru- 
ment exercising  and  executing  the  power  of  appointment  conferred 
on  her  by  the  settlement  of  1807  ?  I  think  that  it  clearly  is  so. 
But  ought  the  letter  of  the  deed  of  1829  (so  viewed)  to  be  deemed 
consistent  with  the  spirit  ?  I  think  that  clearly  it  ought  to  be  so. 
When  she  signed,  sealed,  and  delivered  that  deed  she  intended  cer- 
tainly that  the  property  which  it  professed  to  deal  with  should  be 
held  and  enjoyed  conformably  to  the  apportionment  and  limita- 
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tiona  to  which  by  reference,  by  confirmation,  and  otherwise,  she 
professed  by  that  deed  to  subject  it.  •  But  from  the  infirmity,  the 
thorough  and  obvious  infirmity,  of  the  deeds  of  1813  and  1830,  and 
the  18th  of  July,  1826,  it  was  impossible  for  the  deed  of  1829  to 
eflTectuate  that  intention  unless  operating  as  an  appointment  under 
and  by  force  of  thfe  power  conferred  on  her  by  the  settlement  of 
1807.  I  think,  therefore,  that  according  to  the  spirit  equally  and 
the  letter  of  the  deed  of  1829  it  ought  to  be  treated  as  an  appoint- 
ment in  exercise  and  execution  of  that  power. 

It  is  true  that  the  recital  immediately  preceding  the  operative 
part  of  the  deed  of  1829,  refers  to  no  power  except  those  of  1820  and 
1826 ;  but  the*  operative  part  of  the  deed  of  1829  commences  thus : 
"  Now,  therefore,  these  presents  witness,  that  in  pursuance, 
exercise,  *  and  execution  of  the  power  or  authority,  powers  *  662 
or  authorities,  given,  limited,  or  reserved  to  me  in  and  by 
the  two  several  deeds  of  appointment  hereinbefore  mentioned,  or 
either  of  them,  or  in  or  by  the  several  indentures  therein  respec- 
tively recited ; "  and  proceeds  thus,  "  and  by  force  and  virtue 
thereof,  and  of  all  and  every  other  power  and  powers,  authority  and 
authorities,  whatsoever  to  me  belonging,  in  me  vested,  or  me  there- 
unto in  anywise  enabling ; "  nor  do  I  see  why,  ut  res  pereat^  these 
words  should  be  departed  from.  The  appointments  of  1826  and 
1820,  and  the  deeds  of  1813,  were  (it  needs  not  be  said)  equitably 
invalid,  because  the  deeds  of  1813  were  made  under  an  arrangement, 
under  a  bargain,  between  the  appointee  Richard  Carver  and  his 
father  and  mother,  that  Richard  Carver  should  make  the  settle* 
ment  of  1813,  which  gave  or  professed  to  give  to  his  father  a 
certain  degree  of  control  over  the  property,  and  a  beneficial  in- 
terest in  it ;  and  therefore,  of  course,  previously  to  the  year  1829, 
the  power  conferred  on  Mrs.  Carver  in  1807,  had  not  been  to  any 
extent  whatever  effectually  exercised. 

Then,  as  to  the  appellant's  second  proposition,  I  consider  that  to 
be  altogether  immaterial,  inasmuch  as  by  the  terms,  the  express 
language,  of  the  appointments  of  1820  and  1826,  there  was  given 
to  Mrs.  Sarah  Carver  a  full  and  complete  power,  exercisable  by 
deed  or  will  after  her  husband's  death,  if  she  should  survive  him, 
of  revoking  those  two  instruments  respectively.  She  was  expressly 
aud  plainly  enabled  accordingly  to  deliver  herself  and  the  property 
from  each  of  them  after  his  decease.  It  is  true  that,  consistently 
with  the  instruments  executed  between  1807  and  1829,  she  could 
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not,  after  the  year  1818,  make  an  appointment  in  favour  of  a  child 

of  a  marriage  between  herself  and  any  other  person  than  Daniel 

Carver,  but  subject,  and  only  subject  to  that  qualification, 

•  663    she,  after  his  death,  had  merely  to  revoke  *  the  appoint- 

ments of  1820  and  1826,  in  order  to  obtain  the  same  power 
of  appointment  under  the  deeds  of  1813,  according  to  their  tenor, 
as  she  had  under  the  settlement  of  1807.  It  must  also  be  men- 
tioned that  the  annuity  professed  to  be  conferred  on  him  by  the 
settlement  of  1818,  was  to  commence  not  before  her  death,  and 
not  at  all  if  she  should,  as  she  did,  survive  him ;  and  that  every 
interest  professed  to  be  conferred  by  the  deeds  of  1813  and  1820, 
and  the  appointment  of  1826  respectively,  which  before  the  year 
1829  had  not  wholly  ceased,  was  an  interest  that  in  nature,  in 
extent,  and  as  to  the  person  or  persons  on  whom  it  was  professed 
or  meant  to  be  conferred,  or  for  whom  it  was  expressed  or  in- 
tended to  be  provided,  was  not  in  conflict,  but  was  consistent  and 
in  conformity  with  the  settlement  of  1807. 

As  to  tlie  appellant's  third  proposition,  I  think  it  destitute  of 
foundation ;  and  with  regard  to  the  fourth  and  fifth,  I  consider 
each  of  them  also  to  be  inaccurate  and  to  fail.  I  am  of  opinion 
that  it  was  competent  to  Mrs.  Carver,  without  damaging  the 
appointment  of  1829,  to  refer  in  it  to  the  appointments  of  1820 
and  1826,  or  either  of  them,  for  the  purpose  of  describing  and 
pointing  out  through  that  reference  any  such  of  the  limitations 
and  provisions  contained  in  those  instruments,  or  either  of  them, 
as  in  1829,  she  wished  to  stand  and  have  effect,  so  far,  at  least,  as 
those  limitations  and  provisions  were  authorized  by  the  settlement 
of  1807  (considered  as  not  affected  by  any  instrument  intermedi- 
ate between  1807  and  1829).  Now  it  is  plain  and  clear,  as  I 
understand  the  matter,  that  every  interest  which  the  appointment 
of  1829  created,  or  professed  or  purported  to  confer  (whether  by 
confirmation  or  reference  or  otherwise),  was  an  interest  which 
the  settlement  of  1807  authorized  Mrs.  Carver  to  create  or  confer; 

for  if  the  appointment  of  1829  literally  taken  may  be  said 
*  564    to  confirm  *  Daniel  Carver's  annuity,  and  the  joint  power 

or  joint  powers  professed  to  be  conferred  on  him  and  her- 
self, that  is,  I  think,  merely  nothing,  inasmuch  as  Daniel  Carver 
was  then  dead,  and  his  annuity,  therefore,  which  had  never  come 
into  possession,  could  never  arise.  Consequently,  I  am  of  opinion 
that  the  appointment  of  1829  does  not  transgress  or  exceed  the 
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power  given  to  her  by  the  settlement  of  1807,  and  there  is,  in  my 
judgment,  no  ground  for  supposing  that  in  making  the  dispositions 
contained  (whether  by  way  of  confirmation  or  reference  or  other- 
wise) in  the  deed  of  1829,  Mrs.  Carver  was  not  in  every  sense  a 
free  agent,  or  had  any  unfair  or  improper  motive,  or  was  actuated 
by  any  unfair  or  improper  reason,  or  that  she  would  not  have 
made  dispositions  the  same  in  substance  and  effect  if  all  or  any 
one  or  more  of  the  instruments  dated  between  1807  and  1829  had 
never  existed.  She  must  be  taken  to  have  known  in  and  through- 
out the  years  1828  and  1829  that  her  husband  having  died,  she 
was,  at  least  from  the  time  of  his  death,  certainly  and  clearly 
authorized,  entitled,  and  able  substantially  and  in  effect  to  exercise 
the  power  conferred  on  her  by  the  settlement  of  1807,  as  fully  and 
freely  as  if  none  of  the  instruments  of  1818  and  1820,  nor  the 
appointment  of  1826,  had  ever  existed  —  subject  only  to  this,  that, 
by  those  instruments,  if  valid,  she  was  prevented  from  making  any 
appointment  in  favour  of  any  child  of  a  marriage  between  herself 
and  any  other  husband  than  Daniel  Carver.  But  she  appears 
never  to  have  had  any  other  husband  than  Daniel  Carver,  and,  as 
I  collect,  her  age  at  the  time  of  his  death,  rendered  it,  if  not 
impossible,  at  least  highly  improbable,  that,  in  the  event  of  her 
marrying  afterwards,  she  should  have  a  child :  nor  perhaps  is  it 
immaterial  to  remember  the  power  of  revocation  which  the  deed 
of  1829  gave  or  reserved  to  her,  or  the  fact  that  there  were 
at  least  seven  children  of  Mrs.  Carver  living  *  in  1820,  and  *  565 
probably  in  and  throughout  1829  also.  My  conclusion  as 
to  this  particular  controversy  is  that  of  the  Master  of  the  Rolls, 
although  it  relates  to  a  point  of  title  between  vendor  and  pur- 
chaser. 

The  Lord  Justice  Turner.  — I  agree  in  the  conclusion  at  which 
my  learned  brother  and  the  Master  of  the  Rolls  have  arrived  in 
this  case.  It  cannot  I  think  be  doubted,  that  the  deed  of  1829 
operated  as  an  exercise  of  the  powers  reserved  by  the  deeds  of 
appointment  which  were  made  in  exercise  of  the  power  created  by 
the  deed  of  1813,  or  that  the  power  created  by  the  last-mentioned 
deed  was  not  well  created,  but  it  can,  I  think,  be  as  little  doubted 
that  the  deed  of  1829  operated  also  as  an  exercise  of  the  power 
created  by  the  deed  of  1807,  for  the  deed  of  1829  professes  to  be 
made  in  exercise  of  every  power  enabling  Mrs.  Carver  to  make 
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the  appointment  which  is  made  by  it ;  and  so  far  from  there  being 
any  thing  on  the  face  of  the  deed  to  restrain  the  operation  of  the 
general  words  referring  to  all  powers  enabling  Mrs.  Carver  to 
make  the  appointment,  the  deed  expressly  refers  to  tlie  powers 
contained  in  the  deeds  recited  in  the  deeds  of  1820  and  1826,  the 
former  of  which  deeds  recites  the  deed  of  1807.  It  is  impossible, 
therefore,  as  it  seems  to  me,  to  treat  the  deed  of  1829  otherwise 
than  as  made  in  exercise  of  the  power  created  by  the  deed  of  1807, 
as  well  as  of  the  powers  created  by  the  deeds  of  1820  and  1826. 
The  case,  therefore,  as  I  view  it,  resolves  itself  into  this  point : 
whether  the  appointment  made  under  the  power  well  created  by 
the  deed  of  1807,  ought  to  be  held  bad,  because  it  is  mixed  up 
with  an  appointment  made  under  the  powers  badly  created  under 
the  deed  of  1818,  and  I  am  of  opinion  that  it  ought  not.  It  is  not 
necessary  to  say,  nor  do  I  mean  to  say,  that  an  appointment  made 
under  a  power  well  created  may  not,  in  some  cases,  be  held 

*  566    bad,  if  made  *  also  under  a  power  which  is  badly  created. 

What  is  vicious  may  so  far  predominate  over  what  is  good, 
or  the  vicious  and  the  good  may  be  so  mixed  together,  that  the 
Court  cannot  give  effect  to  the  one  and  reject  the  other ;  but  I 
think  it  is  the  duty  of  the  Court  to  reject  what  is  vicious  and  to 
maintain  what  is  good,  if  it  can  properly  be  done.  The  Court,  as 
I  apprehend,  is  bound  in  such  cases  to  look  to  the  intention  of  the 
party  executing  the  power,  and  to  give  effect  to  that  intention,  if 
it  is  not  influenced  by  improper  motives.  In  this  case,  so  far  as 
the  appointment  of  1829  rests  upon  the  power  created  under  the 
deed  of  1813,  it  is  vicious,  not  by  reason  of  any  improper  motive 
influencing  the  appointment,  but  by  reason  only  of  the  power  to 
make  the  appointment  having  been  badly  created.  The  niotive 
for  acting  upon  the  invalid  powers  created  under  the  appointment 
of  1813,  rather  than  upon  the  valid  power  created  under  the  deed 
of  1807,  was  at  an  end.  The  argument  that  Mrs.  Carver  may 
have  been  influenced  by  what  had  been  done  under  the  invalid 
powers  is  merely  speculative.  Her  intention  was  to  distribute  the 
property  in  the  manner  pointed  out  by  the  deed  of  1829,  and  I 
think  what  is  vicious  in  her  mode  of  carrying  out  that  intention  is 
so  far  separable  from  what  is  good,  that  her  intention  must  pre- 
vail. I  am  of  opinion,  therefore,  that  this  appeal  must  be  dis- 
missed. 
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I860.    March  22,  26.    Before  the  Lords  Justices. 

On  the  death  of  the  tenant  for  life  of  an  estate  in  1849,  the  estate,  according  to 
one  view  of  the  construction  of  a  will  disposing  of  it,  devolved  upon  C.  as 
trustee  for  Mrs.  Y.,  according  to  another  view  it  devolved  upon  W.,  a  luna- 
tic, the  committee  of  whose  estate  C.  was.  Mr.  and  Mrs.  V.  entered  into 
occupation  of  part  of  the  estate,  and  C.  received  the  rents  of  the  remainder 
and  paid  them  over  to  Mrs.  Y.,  with  full  notice  that  the  persons  who  would, 
according  to  the  second  view  of  the  construction,  become  entitled  on  the 
death  of  W.  intended  to  assert  their  title.  W.  died  in  1851.  A  bill  was 
aflerwards  filed  in  1856  by  W.^s  personal  representative  to  compel  C.  to 
account  for  the  rents  received  by  him.  Hdd,  that  whether  C,  if  he  had  not 
been  committee  of  the  lunatic,  would  have  been  liable  so  to  account  or  not, 
his  having  filled  that  position  made  him  clearly  liable  so  to  account. 

This  was  an  appeal  by  the  defendant  Chard  from  a  decree  of 
Yice-Chancellor  Kindebsley  which  directed  an  account  of  rents 
against  him. 

The  estate  in  question  had  been  devised  in  settlement  bj  Sir 
Thomas  Samwell,  who  died  in  1779.  Upon  his  death,  the  ultimate 
reversion  in  fee  descended  upon  his  coheiresses  Millicent  Drought, 
Maria  Langham,  Frances  Ann  Langham,  and  Phillis  Langham; 
and  on  the  death  of  Maria  Langham  intestate  and  without  issue  in 
1798,  it  became  vested  in  Millicent  Drought,  Frances  Ann  Lang- 
ham and  Phillis  Langham  as  coparceners. 

Millicent  Drought  married,  and  died  in  1808,  upon  which  her 
share  in  the  reversion  devolved  upon  her  son  Thomas  Fuller 
Drought  Samwell. 

Phillis  Langham  died  in  1828,  and  Frances  Ann  Langham  in  1880. 
Each  made  a  will  devising  her  share  in  the  reversion  to  Frances 
Drought  and  Juliana  Drought  for  their  lives  and  the  life  of  the 
survivor,  with  remainder  (after  certain  intermediate  limitations 
which  failed  of  taking  effect)  ^^  to  the  right  heirs  of  Sir  Thomas 
Samwell  by  Mary,  the  daughter  of  Sir  Gilbert  Clarke,  for 
ever." 

The  above-named  Thomas  Fuller  Drought  Samwell  *  was    *  668 
the  last  tenant  for  life  under  Sir  Thomas  Samwell's  will ; 
and,  upon  his  death  in  1843,  the  reversion  came  into  possession, 

[489] 


*  668  CASES   IN   CHANCERY. 

all  the  estates  limited  by  the  will  having  determined  or  failed. 
Upon  the  death  of  Thomas  Fuller  Drought  Samwell,  Frances 
Drought,  and  Juliana  Drought  entered  into  possession  of  the  two- 
thirds  devised  bj  the  wills  of  the  Misses  Langham.  Frances  sur- 
vived Juliana,  and  died  in  1849. 

Upon  the  death  of  Frances  Drought,  the  question  arose,  —  what 
was  the  effect  of  the  ultimate  limitation  in  the  wills  of  the  Misses 
Langham  ?  Assuming  it  to  have  amounted  to  a  devise  in  fee,  then, 
at  the  death  of  Frances  Drought,  the  two-thirds  of  the  estate 
which  were  devised  by  those  wills  devolved  (by  means  of  interme- 
diate steps  which  need  not  be  specified),  upon  the  defendant  Chard, 
upon  trust  for  Mrs.  Vernon  for  life,  for  her  separate  use ;  and 
after  her  death  upon  the  other  trusts  declared  by  a  will  under 
which  they  became  vested  in  him.  If,  on  the  other  hand,  the  ulti- 
mate limitation  in  the  wills  of  the  Misses  Langham  created  a  qiuui 
estate  tail  as  in  Mandevile^s  Casej  (a)  the  result  was,  that,  upon 
the  death  of  Frances  Drought,  Atherton  Watson  became  tenant  in 
tail  in  possession  of  these  two  thirds.  He  had  been  found  a 
lunatic,  and  the  defendant  Chard  was  the  committee  of  his  estate. 
Atherton  Watson  died  in  1851  without  issue. 

During  the  interval  between  the  deaths  of  Frances  Drought  and 

Atherton  Watson,  Chard  received  the  rents  of  two-thirds  of  the 

estate,  except  a  part  of  it,  of  which  Mr.  and  Mrs.  Yernon  were  in 

actual  possession,  and  with  full  notice  of  the  question  as  to  the 

title,  and  that  tlie  persons  who,  on  the  supposition  that  an 

*  669    estate  *  tail  had  been  created,  would,  on  the  death  of  Ather- 

ton Watson  without  issue,  become  entitled  in  possession, 
were  prepared  to  enforce  tlieir  claims,  he  paid  these  rents  over  to 
Mrs.  Vernon. 

In  1852  the  plaintiff,  who  had  become  entitled  to  one  moiety  of 
the  two-thirds  devised  by  the  Misses  Langham  (assuming  the  ulti- 
mate limitation  to  have  created  an  estate  tail),  filed  his  bill  to 
establish  his  title.  On  the  13th  of  August,  1854,  Yice-Chancellor 
KiNDBRSLEY  made  a  dccrec  in  his  favour:  Wright  y.  Vernon ;(b>) 
and  it  was  afiirmed  on  appeal  by  the  House  of  Lords.  (<?) 

The  plaintiff  then  having  taken  out  administration  to  the  estate 
of  Atherton  Watson,  filed  his  bill  in  this  suit  in  1856,  against 
Chard  and  Mr.  and  Mrs.  Yernon,  seeking  to  have  an  account  of 

(a)  Co.  Litt.  26  b.  (b)  2  Drew.  439.         (c)  7  H.  L.  Caa.  86. 
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the  rents  received  during  the  life  of  Atherton  Watson,  and  to  make 
both  Chard  and  the  separate  estate  of  Mrs.  Yernon  (who  had  other 
property  settled  to  her  separate  use)  liable  for  them.  Vicc-Chan- 
cellor  EiNDERSLET  (a)  dismissed  the  bill  with  costs  as  against  Mr. 
and  Mrs.  Vernon,  so  far  as  it  sought  to  charge  Mrs.  Vernon's  sep- 
arate estate,  but  directed  an  account  of  rents  against  Chard,  and 
charged  Mr.  Vernon  with  an  occupation  rent  for  that  pai*t  of  the 
property  which  he  had  occupied  during  the  life  of  Atherton  Wat- 
son.    No  further  direction  was  given  as  to  costs. 

Chard  appealed  against  this  decree  so  far  as  it  affected  him. 

Mr.  Glasse  and  Mr.  Smtfthe,  for  the  plaintiff,  in  support 
of  the  decree. — 'Chard  stood  in  the  position  of  a  qiuxii  *570 
trustee  for  the  lunatic,  and,  with  full  notice  of  the  ques- 
tion as  to  the  title,  received  the  rents  of  what  is  now  conclusively 
settled  to  have  been  the  lunatic's  property.  Under  these  circum- 
stances, he  cannot  now  be  heard  to  say  that  he  received  the  rents 
otherwise  than  on  behalf  of  the  lunatic,  and  he  is  clearly  liable  to 
account. 

fr  Mr.  BaUy  and  Mr.  MenshaWj  for  the-  appellant.  —  If  the  appel- 
lant had  not  been  committee  of  the  lunatic,  this  would  have  been 
a  clear  case  of  adverse  possession  against  the  lunatic.  Chard  was 
holding  two-thirds  of  the  estate  on  behalf  of  Mrs.  Vernon,  and,  as 
her  trustee,  Atherton  Watson  would  have  had  no  remedy  against 
him  but  by  ejectment  and  an  action  for  mesne  profits ;  and  no  eject- 
ment having  been  brought  in  Atherton  Watson's  lifetime,  no 
action  for  rents  received  in  his  lifetime  could  be  brought  at  all, 
unless  perhaps  under  8  &  4  Will.  4,  c.  42,  §  2,  and  the  period  limited 
by  that  section  expired  without  any  proceeding  being  taken. 
There  is  no  authority  in  support  of  the  view  that  the  representa- 
tives of  a  deceased  person  who  has  been  out  of  possession,  and  has 
not  brought  ejectment,  can  maintain  an  action  for  mesne  profits. 
There  would  therefore  be  no  right  at  law.  The  fact  of  Chard's 
being  committee  will  not,  we  submit,  induce  a  Court  of  Equity  to 
interfere.  Chard  held  under  a  legal  title  adverse  to  that  of  Ather- 
ton Watson,  and  was  in  adverse  possession.  The  demand  is 
purely  legal,  and  is  bad  at  law.    An  account  of  rents  is  usually 

(a)  4  Drew.  673. 
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restricted  to  the  time  since  the  filing  the  bill :  Hicks  v.  SaUitt ;  (a) 
Thomas  y.  Thomas  ;  (li)  and  so  here  ought  not  to  be  directed  at  all. 

A  reply  was  not  called  for. 

♦  671       *  The  Lord  Justice  Knight  BRtrcB.  —  Except  as  to  the 

'  question  of  costs,  a  point  on  which  Mr.  Qlasse  is  entitled  to 
be  heard,  the  decree  appears  to  me  right ;  so  plainly  right  that  in 
one  sense  in  which  the  expression  ^^  undefended  cause  "  is  used,  this 
is  in  my  judgment  an  undefended  cause.  Perhaps  I  should  have 
thought  the  decree  right  as  regards  the  account,  if  Mr.  Chard,  in- 
stead of  being  the  committee  of  the  lunatic's  estate,  had  been  a 
stranger ;  but  considering  the  union  of  characters  in  him,  the  pro- 
priety of  the  decree  appears  to  me  not  open  to  any  serious  argument. 
So  far  as  regards  the  account  the  decree  will  be  affirmed,  and  the 
appellant  will  be  ordered  to  pay  the  costs  of  tlie  appeal.  Whether 
any  variation  ought  to  be  made  in  the  decree  as  to  the  question  of 
costs  is  a  point  on  which  Mr,  Qlasse  will  be  heard. 

The  Lord  Justice  Turner.  —  In  disposing  of  this  case,  I  adopt 
the  language  of  Lord  Eldon  in  PuUeney  v.  Warren^  (c)  '*  If  I  was 
obliged  to  decide  whether  this  claim  could  be  supported  upon  the 
general  principle,  I  should  wish  to  hear  the  case  further  argued 
before  I  should  venture  to  introduce  a  new  decision  upon  this  sub- 
ject. But  I  am  relieved  from  that  by  the  special  circumstances  of 
this  case,  which  makes  it  unnecessary  to  decide  upon  the  general 
principle."  I  therefore  do  not  enter  upon  the  question  whether 
there  is  any  right  to  recover  against  Mr.  Chard  in  equity  indepen- 
dently of  the  particular  position  in  which  he  stood,  but  considering 
his  position,  I  have  no  doubt  that  he  is  liable  to  be  called  upon  to 
account  here.  The  proposition  that  where  there  is  a  legal  right 
there  is  no  remedy  beyond  the  remedy  at  law  is  generally 

♦  672    true,  but  that  rule  *  does  not  apply  to  a  case  like  the  pres- 

ent. Where  the  circumstances  of  a  case  are  such  as  to 
bring  it  within  the  jurisdiction  of  a  Court  of  Equity,  it  does  not 
follow  because  the  remedy  at  law  is  gone,  that  the  equitable  remedy 
is  also  gone.  Here  Mr.  Chard  filled  two  characters ;  he  united  in 
himself  two  difierent  titles,  that  of  committee  of  the  limatic's  estate^ 

(a)  8  De  G.,  M.  &  G.  801.        (6)  2  E.  &  J.  79.        (c)  6  Yes.  72,  89. 
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and  that  of  trustee  for  Mrs.  Vernon,  and  he  took  upon  himself  to 
decide  to  which  he  would  give  the  preference.  He  decides  errone- 
ously :  Is  that  erroneous  decision  to  alter  the  rights  of  the  parties  ? 
He  was  wrong  in  taking  upon  himself  to  decide  the  question,  and 
he  must  bear  the  consequences  of  his  erroneous  decision.  The. 
respondent  must  have  his  costs  of  the  appeal ;  but  as  to  the  costs 
before  the  Vice-Chancellor  we  will  hear  a  reply. 

Mr.  GlassBj  in  reply.  —  Mr.  Chard  has  throughout  taken  upon 
himself  to  act  for  Mrs.  Yernon,  and  against  the  lunatic,  and  there 
is  no  reason  why  the  costs  should  not  follow  the  result.  The  suit 
has  been  made  necessary  by  his  choosing  to  decide  a  question 
against  a  person  towards  whom  he  stood  in  a  fiduciary  position. 

The  Lord  Justice  Knight  Bruce.  —  With  as  much  confidence 
as  any  one  can  feel  when  differing  from  so  eminent  a  Judge  as  the 
Yice-Chancellor  Kindebslet,  I  think  that  Mr.  Chard  must  pay  the 
plaintiff's  costs,  except  so  far  as  they  have  been  increased  by  his 
ejideavour  to  charge  the  separate  estate  of  Mrs.  Yernon.^ 

The  Lord  Justice  Turner  concurred. 


*  PEARCE  V.  LINDSAY.  *  578 

I860.    April  19.    Before  the  Lord  Chancellor  Lord  Campbell  and  the  Lords 

Justices. 

The  general  rule,  that  upon  taxation  of  costs  as  between  party  and  party,  the 
briefs  of  more  than  two  counsel  shall  not  be  allowed,  is  not  inflexible.* 

This  was  a  motion  by  way  of  appeal'  from  the  decision  of  Vice- 
Chancellor  Wood,  reported  in  Mr.  Johnson's  Reports,  (a)  declar- 
ing that  in  taxing  the  costs  of  suit  as  between  party  and  party  two 
onlj  of  the  three  counsel  retained  bj  the  plaintiffs  upon  the  hear- 

(a)  Page  702. 

'  See  1  Dan.  Ch.  Fr.  (4th  Eng.  ed.)  113,  and  cases  in  note  (3),  2  ib. 
Add.  ii.  ^ 

*  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1440,  and  note  (2). 
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ing  of  the  appeal  in  this  case  could  be  allowed,  and  referring  it 
back  to  the  taxing  master  to  review  his  certificate  allowing  the 
costs  of  the  three  counsel. 

At  the  original  hearing  the  plaintiffs  appeared  by  two  counsel, 
but  on  the  defendants'  appealing,  the  plaintiffs  retained  an  addi- 
tional queen's  counsel,  and  before  the  taxing  master  it  was  submit- 
ted on  behalf  of  the  plaintiffs,  that  the  examinations  and  depositions 
taken  in  Chambers  under  the  decree  had  increased  so  much  the 
bulk  of  the  evidence  which  it  became  necessary  to  submit  to  the 
Court  of  appeal,  that  this  addition  was  requisite  for  the  purposes 
of  justice. 

The  taxing  master  acceded  to  this  view,  and  by  his  certificate 
allowed  the  costs  of  the  three  counsel  retained  by  the  plaintiffs  on 
the  appeal,  stating  that,  on  the  ground  of  the  peculiar  difiSculty 
and  importance  of  the  case  and  the  bulk  of  the  pleadings  and  evi- 
dence before  the  Court  upon  the  appeal,  he  considered  that  the 
case  was  one  in  which  an  exception  might  properly  be  made  to  the 
general  rule  allowing  the  costs  of  two  counsel  only,  laid  down  in 
Smith  V.  The  Earl  of  Effingham,  (a) 

*  674        *  Mr.  W.  M.  James  and  Mr.  E.  R.  Turner j  in  support  of 

the  appeal  motion.  —  There  is  no  such  rule  as  that  supposed 
to  have  been  laid  down  in  Smith  v.  Effingham^  (a)  but  it  is  alto- 
gether matter  of  discretion  whether  the  costs  of  two  or  more 
counsel  should  be  allowed.  If,  however,  the  rule  be  held  to  exist, 
it  is  not  an  inflexible  rule,  admitting  of  no  exception.  All  tlie 
authorities  in  which  the  rule  is  referred  to  as  existing  admit  that 
it  is  open  to  exception  on  the  ground  of  the  nicety  and  difiiculty 
of  the  question  to  be  determined,  the  bulk  of  the  pleadings  and 
evidence  in  the  cause,  or  for  other  reasons.  TAe  Midland  RaUway 
Company  v.  Brown^  (h)  Davis  v.  The  Earl  of  Dysart.  (js)  In  tax- 
ing the  costs  of  an  appeal  before  the  House  of  Lords,  the  costs  of 
three  counsel  are  allowed  where  the  nature  of  the  case  renders  it 
proper  to  retain  three  counsel,  although  two  only  are  allowed  to 
address  the  House. 

Mr.  Q-.  M.  Oiffard  and  Mr.  S.  Cox^  for  the  defendants.  —  Wher- 
ever the  cause  has  been  a  contested  one,  and  the  costs  have  been 

(a)  10  Beav.^378.  (c)  21  Beav.  124. 

(h)  10  Hare,  App.  xliv. 
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taxed  as  between  party  and  party,  tliree  counsel  have  been  invari- 
ably, with  one  single  exception,  disallowed.  The  question  upon 
taxation  of  costs  as  between  party  and  party  is,  whether  the  party 
who  fails  ought  to  pay  more  costs  than  have  been  necessarily  in- 
curred by  his  opponent.  Without  going  the  length  of  saying  that 
there  may  not  be  cases  in  which  a  party  might  be  allowed  the  costs 
of  more  than  two  counsel,  the  general  rule* is  not  to  allow  them, 
and  that  rule  would  appear  to  be  applicable  upon  an  appeal, 
even  *more  than  upon  an  original  hearing,  because  the  *576 
counsel  may  be  supposed  to  be  then  more  familiar  with  the 
details  of  the  case.  Attorney- General  v.  Munro.  (a)  The  single 
instance  in  which  an  exception  to  the  general  rule  was  made  is  in 
Carter  ▼.  Barnard^  (6)  but  in  that  case  the  counsel  who  <}rew  the 
pleadings  had  become  a  queen's  counsel  before  the  hearing  of  the 
cause,  and  it  was  considered  necessary  to  retain  him  at  the  hearing. 
There  is  no  such  ingredient  in  the  present  case,  and  the  mere  bulk 
and  volume  of  the  pleadings  and  evidence  has  been  held  not  to  be 
a  sufficient  ground  of  itself  for  a  departure  from  the  general  rule. 
Chreen  v.  BriggB,  (c)  The  reason  why  the  rule  is  different  from 
that  which  prevails  in  Courts  of  Law  is  that  in  Courts  of  Equity 
there  is  no  jury.  It  is  submitted  that  the  Yice-Chancellor's  con- 
clusion is  the  right  one,  and  that  if  two  counsel  were  deemed 
sufficient  at  the  original  hearing,  they  must  also  be  considered 
sufficient  on  the  appeal. 

Mr.  W.  M.  Jame%y  in  reply. 

The  Lord  Chancellor.  —  There  is  no  doubt  that  the  general 
rule  is  to  allow  only  two  counsel  as  between  party  and  party,  but 
the  question  is,  whether  that  rule  is  an  inflexible  one ;  and  those 
who  affirm  that  the  taxing  master  did  wrong  in  allowing  three 
counsel,  ought  to  prove  it  to  be  inflexible  and  without  any  excep- 
tion. Now  instead  of  that,  in  each  and  every  one  of  the  authori- 
ties cited  it  was  allowed  that  there  may  be  an  exception.  It  was 
so  jn  Smith  v.  The  Earl  of  Effi/ngham,  (d)  The  Attorney- 
General  *r.  Munro^  (joC)  The  Midland  Railway  Company  v.  *  576 
Brown^  (e)  and  other  authorities  cited. 

(a)  1  Mac.  &  G.  218 ;  1  Hall  &  Twells,  457. 

(6)  16  Sim.  167.  (d)  10  Beav.  378. 

(c)  7  Hare,  279.  («)   10  Hare,  App.  zliv. 
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That  being  so,  instead  of  being  proved  that  the  rule  admits  of 
no  exception,  it  is  allowed  that  the  authorities  say  there  may  be 
an  exception.  It  would  be  very  unreasonable,  I  think,  if  there 
might  not  be  an  exception,  because  there  are  cases  in  which 
justice  could  not  be  done,  in  which  the  Court  would  not  have  the 
proper  assistance  which  it  has  a  right  to  expect,  with  two  counsel 
however  learned.  Upon  the  hearing  of  the  appeal  in  this  case 
the  evidence  extended  over  7,050  folios  selected  from  a  larger 
mass  of  evidence.  That  evidence  is  very  conflicting,  consisting 
of  a  correspondence  carried  on  for  years,  and  of  extracts  from  the 
books  of  the  contending  parties,  having  reference  to  the  various 
important  questions  involved  in  the  suit.  One  of  those  questions 
has  been  argued  before  us  to-day,  and  upon  it  we  have  taken  time 
to  consider  our  judgment.  If  there  is  any  case  in  which  an 
exception  to  the  rule  should  be  allowed,  it  is.  this.  The  only 
argument  urged  against  it  has  been  that  the  plaintiffs  were  con- 
tent with  two  counsel  upon  the  argument  below.  But  surely  that 
objection  cannot  be  allowed  to  prevail.  We  do  not  know  for 
what  reason  not  more  than  two  counsel  were  tlien  employed,  nor 
what  effect  the  severe  labour  they  undertook  may  have  produced 
upon  them.  We  must,  I  think,  dismiss  from  our  consideration 
the  circumstance  of  there  having  been  only  two  counsel  employed 
below.  Upon  the  appeal  we  have  heard  three  counsel  on  each 
side,  and  in  my  opinion  with  great  advantage.  My  conclusion, 
therefore,  is  that  the  taxing  master's  certificate  was  right. 

*  577       *  The  Lord  Justice  Knight  Bruce.  —  I  also  think  the 
counsel  employed  upon  the  original  hearing  were  over- 
weighted. 

The  Lord  Justice  Turner.  —  I  agree  with  what  has  been  said, 
but  with  the  anxious  desire  that  it  should  still  be  borne  in  mind 
that,  as  a  general  rule,  the  costs  of  two  counsel  only  should  be 
allowed,  and  that,  before  the  costs  of  three  ai*e  allowed,  it  should, 
in  each  case,  be  clearly  shown  to  have  been  essentially  necessary^ 
for  the  purpose  of  doing  justice  between  the  parties  at  the  hearing 
of  the  cause,  that  three  counsel  should  be  employed. 

Mr.  W.  M.  James  asked  for  the  costs  of  the  original  appeal 
from  the  decision  of  the  taxing  master. 
[  446  ] 


CONTBBABB  t?.  NEW  BRUNSWICK,  ETC.,  COMPANY.     *  577 

The  Lord  Justice  Turner. — I  think  the  costs  below  should 
be  given. 

The  Lord  Chancellor.  —  I  agree. 


♦CONYBEARE  v.    THE  NEW  BRUNSWICK  AND  ♦578 
CANADA  RAILWAY  AND  LAND  COMPANY,  LIM- 
ITED.i 

1S60.    February  27,  28,  29.    March  1,  2,  5.    April  26.    Before  the  Lord3 

Justices, 

The  plaintiff  being  desirous  of  purchasing  from  the  directors  of  a  colonial  com- 
pany some  forfeited  shares,  applied  at  the  office  for  information  about  the 
.company.  Grants  of  land,  appearing  on  the  face  of  them  to  be  absolute,  had 
been  made  by  the  colonial  government  to  the  company.  The  secretary 
showed  these  grants  to  the  plaintiff,  and  handed  him  the  last  two  reports  of 
the  company,  both  of  which  proposed  dealing  with  the  land  in  a  way  which 
assumed  it  to  belong  absolutely  to  the*  company.  An  Act  had  been  passed 
containing  a  clause  defeating  the  title  of  the  company  to  the  land,  if  the  rail- 
way, which  was  still  unfinished,  was  not  completed  by  a  given  time.  There 
was  some  question  whether  later  Acts  did  not  control  the  operation  of  this 
clause,  but  the  company  had  been  advised  by  counsel  that  they  did  not.  This 
opinion  was  not  communicated  to  the  plaintiff,  nor  was  he  informed  of  there 
being  any  question  whether  the  title  was  defeasible.  The  secretary  handed 
him  a  complete  bound-up  copy  of  the  Acts  relating  to  the  company,  which  he 
there  and  then  cursorily  looked  at,  but  did  not  notice  the  Act  containing  the 
divesting  clause.  He  proposed  to  return  and  look  at  the  Acts  more  carefully, 
but  the  secretary  gave  him  another  bound-up  copy  of  the  Acts  to  take  away, 
and  he  therefore  made  no  further  examination  of  the  set  first  shown  him. 
The  copy  which  he  took  away  did  not  contain  the  Act  in  question.  The 
plaintiff  some  days  afterwards  made,  through  the  secretary,  a  proposal  to 
purchase  shares,  which  was  accepted  by  the  directors,  and  the  purchase  was 
duly  completed.  After  this  the  plaintiff  discovered  the  imperfection  of  the  title. 
Held^  that  the  showing  to  the  plaintiff  these  reports  and  grants  amounted  to  a 
representation  that  the  title  of  the  company  to  the  land  was  indefeasible,  and 
that  having  regard  to  these  representations,  and  to  the  omission  of  the  divest- 
•  ing  Act  from  the  set  which  the  plaintiff  took  away,  he  was  not  to  be  considered 
as  furnished  with  sufficient  means  of  discovering  the  truth.' 


*  S.  C.  reversed  in  House  of  Lords,  9  H.  L.  Gas.  711. 

'  See  Rawlins  v,  Wickham,  3  De  G.  &  J.  804;  Reynell  v.  Sprye,  1  De  G., 
M.  &  G.  660,  710;  Attwood  v.  Small,  6  01.  &  Fin.  (Am.  ed.)  233,  note;  Smith 
V.  Reese  River  Co.,  L.  R.  2  £q.  264;  S.  G.,  L.  R.  2  Ch.  Ap.  613;  Central 
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Hdd  also,  that  the  purchase  being  a  purchase  from  the  directors,  and  the  secre- 
tary being  the  agent  of  the  directors  in  the  matter  of  the  sale,  the  company 
were  liable  for  the  misrepresentations,  and  that  the  plaintiff  was  entitled  to 
have  the  contract  rescinded.' 

Hdd,  that  such  right  was  not  lost  by  the  fact  that  the  plaintiff,  before  the  biU 
was  filed,  rested  his  right  to  rescind  solely  upon  another  ground,  upon  which 
the  Court  did  not  decide  in  his  favour. 

The  reports  shown  to  the  plaintiff  stated  the  monthly  traffic  returns  from  the 
completed  part  of  the  line  to  exceed  the  expenditure.  This  was  true  at  the 
time  of  the  report,  but  since  that  time  the  expenditure  had  almost  always 
exceeded  the  returns.  This  fact  was  not  mentioned  to  the  plaintiff.  Whether 
this  suppression  would  not  have  entitled  him  to  relief,  qucerc* 

This  was  an  afjpeal  by  the  plaintiflF  from  a  decree  of  Vice- 

Chancellor  Stuart  dismissing  his  bill,  which  was  filed  for  the 

purpose  of  setting  aside  a  purchase  made  by  him  of  200 

♦  579  class  (A)  shares  in  the  New  Brunswick*  and  Canada  Rail- 

way and  Land  Company,  and  of  recovering  his  purchase- 
money  with  interest. 

The  New  Brunswick  and  Canada  Railway  and  Land  Company 
was  formed  in  1856,  on  the  principle  of  limited  liability.  Its 
object  was  to  take  a  transfer  of*  the  undertaking  and  rights  of  the 
St.  Andrews  and  Quebec  Railway  Company,  and  of  the  rights  of 
the  (A)  shareholders  in  that  company. 

The  St.  Andrews  and  Quebec  Railway  Company  was  a  company 

Railway  Co.  of  Venezuela  v.  Kisch,  L.  R.  2  H.  L.  125 ;  S.  C,  3  De  G.,  J.  &  6. 
122 ;  Kerr  Inj.  39 ;  Kerr  F.  &  M.  (Ist  Am.  ed.)  77. 

'  See  New  Brunswick  &c..  Railway  &c.,  Co.  v,  Conybeare,  9  H.  L.  Cas. 
711 ;  Nlcol's  Case,  3  De  G.  &  J.  887,  437 ;  Kerr  F.  &  M.  (1st  Am.  ed.)  111- 
118 ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  2,  248,  260,  and  notes ;  Udell  p.  Atherton, 
7  H.  &  N.  172 ;  Fitzsimmons  v.  Joslin,  21  Vt.  129 ;  Veazie  o.  Williams,  8  How. 
(U.  S.)  134 ;  Elwell  o.  Chamberlain,  31  N.  Y.  611 ;  Bennett  o.  Judson,  21 N.  Y. 
238 ;  Mundorf  0.  Wickersham,  63  Penn.  St.  87  ;  Lawrence  o.  Hand,  23  Miss.  103 ; 
Concord  Bank  o.  Gregg,  14  N.  H.  331 ;  Mitchell  o.  Mims,  8  Texas,  6 ;  Bowers 
o.  Johnson,  10  Sm.  &  M.  169 ;  Mason  o.  Crosby,  1  Wood.  &  M.  342 ;  Morton  o. 
Scull,  23  Ark.  289 ;  Griswold  v.  Haven,  25  N.  Y.  595 ;  Coddington  v.  Goddard, 
16  Gray,  436 ;  Bumes  v.  Pennell,  2  H.  L.  Cas.  497 ;  Ranger  p.  Great  Western 
Railway  Co.  5  H.  L.  Cas.  86 ;  National  Exchange  Co.  0.  Drew,  2  Macq.  125; 
Meux's  Executor^s  Case,  2  De  G.,  M.  &  G.  522 ;  Henderson  v.  Railroad  Co.,  17 
Texas,  560 ;  Litchfield  Bank  v.  Peck,  29  Conn.  384 ;  Custar  v.  Titusville  Water 
&  Gas  Co.  63  Penn.  St.  381;  River  o.  Plankroad  Co.,  30  Ala.  92;  Crump  9. 
United  States  Mining  Co.,  7  Grattan,  352 ;  East  Tenn.  Railroad  Co.  o.  Gam- 
mon, 5  Sneed,  567;  Hester  v,  Memphis  &c.  Railroad  Co.,  32  Miss.  378; 
Oakesv.  Turquand,  L.  R.  2  H.  L.  Cas.  325. 

*  See;?€r  Lord  Wkbtbury  L.  C.  9  H.  L.  Cas.  728. 
[448] 


CONTBEXRE  v.  new  BRUNSWICK,  ETC.,  COMPANY.     *  679 

formed  under  an  Act  of  the  New  Brunswick  legislature  for 
making  a  railway  from  St.  Andrews  to  Quebec,  but  by  a  later  Act 
it  was  declared  to  be  entitled  to  the  priyileges  mentioned  in  its 
original  Act  upon  completion  of  the  line  from  St.  Andrews  to 
Woodstock,  those  privileges  haying  originally  been  conditional 
upon  its  completion  to  Quebec.  Certain  grants  of  land  were 
made  to  the  company  at  different  times  by  the  New  Brunswick 
government,  and  the  government  also  guaranteed  a  dividend  of 
6/.  per  cent  on  100,0002.,  part  of  the  capital,  for  twenty-five  years 
from  the  completion  of  the  line  to  Woodstock.  The  (A)  share- 
holders in  the  company  were  entitled  to  the  benefit  of  the  grants 
and  of  the  guarantee.  The  grants,  which  were  produced  in  Court 
on  the  hearing  of  the  appeal,  were  on  the  face  of  them  absolute 
grants,  reserving  to  the  Crown  all  mines  of  gold,  silver,  and  coal, 
but  not  in  any  way  conditional  or  defeasible.  A  subsequent  Act, 
19  Vict,  c.  69,  §  2  (New  Brunswick),  contained  the  following 
clause :  — 

"K  the  part  of  the  contemplated  St.  Andrews  and  Quebec 
Bailroad,  which  may  be  between  St.  Andrews  and  Woodstock, 
and  also  a  branch  thereof  to  the  river  St.  Croix,  at  or  near  the 
^  ledge'  (so  called),  in  the  parish  of  St.  Stephen,  in  the  county  of 
Charlotte,  be  not  completed  and  in  full  operation  within  the 
space  of  four  years  from  *  the  time  (a)  when  this  Act  *  680 
comes  into  operation,  all  and  every  the  grants  of  land  and 
the  rights  and  privileges  conferred  by  the  several  facility  Acts 
relating  to  the  company  shall  be  utterly  null  and  void,  and  the 
land  and  privileges  shall  revert  to  and  vest  in  her  Majesty  as  if 
no  grant  had  been  made  or  rights  and  privileges  conferred." 

In  1856  the  Canada  and  New  Brunswick  Company  was  formed 
as  stated  above.  *  The  memorandum  of  association  stated  its 
objects  in  the  following  terms :  — 

^'  The  objects  for  which  the  company  is  established  are,  to  accept 
a  transfer  of  the  imdertaking  of  the  St.  Andrews  and  Quebec 
Bailroad  Company,  and  to  purchase  all  the  lands,  property,  rights, 
and  expectancies  of  the  said  railroad  company,  and  the  lands, 
rights,  and  expectancies  of  the  class  (A)  shareholders  of  the 
St.  Andrews  and  Quebec  Bailroad  Company ;  and  to  carry  the 
(a)  2l8t  Augoit,  1856. 
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said  undertaking,  or  any  part  thereof,  or  any  branches  or  devia- 
tions or  extensions  of  the  said  railroad,  into  execution ;  and  to 
appropriate  the  said  lands  amongst  the  shareholders  in  the  com* 
pany  hereby  established,  or  otherwise  dispose  thereof;  and  to 
acquire  and  appropriate  and  dispose  of  any  other  lands  in  the 
province  of  New  Brunswick;  and  to  advance  Ainds  or  to  take 
shares  in  the  said  railway  company  and  class  (A)  to  enable  such 
company  to  carry  on  their  undertaking  until  the  same  shall  be 
transferred  as  aforesaid  to  the  company  hereby  established ;  and 
to  obtain  Acts  of  the  imperial  Parliament  and  of  the  legislative 
council  and  assembly  of  New  Brunswick  in  that  behalf." 

The  articles  of  association  provided  for  the  division  of 

♦  581    *  the  capital  into  class  (A),  class  (B),  and  class  (C)  shares, 

and  proceeded  as  follows :  — 

'^  The  capital  shares  herein  referred  to  shall  be  of  20Z.  each,  and 
the  land  shares  shall  specify  the  number  of  acres  to  which  each 
share  relates,  and  such  number  shall,  with  reference  to  the  whole 
quantity  of  land  which  the  company  shall  receive,  be  read  to  specify 
the  proportionate  quantity  to  be  received  on  division,  and  not  the 
positive  quantity  to  be  claimed.  Glass  (A)  shall  consist  of  4000 
shares,  and  shall  be  entitled  to  the  guarantee  of  6/.  per  cent  inte> 
est  thereon  for  twenty-five  years,  pursuant  to  the  above-recited  Act 
of  the  legislative  council  and  assembly  in  that  behalf.  The  com- 
pany shall  allow  interest  at  62.  per  cent  per  annum  on  the  first 
payment,  and  calls  on  class  (A)  shares  from  the  time  of  payment 
until  the  opening  of  the  railroad  from  St.  Andrews  to  Woodstock 
for  traffic.  Each  class  (A)  share  shall  be  entitled  to  a  certificate 
for  an  allotment  and  appropriation  of'  four  acres  of  the  lands  of 
the  company,  as  hereinafter  mentioned." 

The  class  (B)  shares  were  to  have  interest  at  51.  per  cent  upon 
the  payments  which  were  made  upon  those  shares,  and  they  were 
to  have  fifteen  acres  of  the  land  of  the  company.  Class  (G)  shares 
were  to  comprise  such  part  of  the  remaining  capital  of  the  com- 
pany as  the  directors  should  think  fit ;  and  the  4000  original  class 
(A)  shares  in  the  St.  Andrews  and  Quebec  Railroad  Gompany 
were  provided  for  by  the  articles  in  this  manner :  — 
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«  4000  shares  of  this  class  "  (that  is,  (C)  )  "  are  to  be  allotted 
to  the  class  (A)  shareholders  of  the  St.   Andrews  and  Quebec 
Railroad  Company  in  exchange  for  the  4000  of  the  original  (A) 
shares  now  held  bj  them,  but  not  to  be  entitled  to  interest  during 
construction.    The  last-named  4000  shares  are  to  be  entitled  to  an 
allotment  and  appropriation  of  42,670  acres  of  the  lands  of  the 
company,  in  addition  to  the  20,630  acres  already  granted 
to  them,  and  also  of  all  the  residue  (if  any)  of  the  lands  *  of  *  582 
the  company  arising  from  the  grant  already  promised  be- 
tween St.  Andrews  and  Woodstock,  after  making  the  several  allotr 
ments  aforesaid,  and  realizing  from  the  sale  of  further  lands  so 
much  money  as  will  repay  to  the  company  the  interest  paid  to  the 
classes  (A)  and  (B)  during  construction.     Of  this  total  of  68,300 
acres  of  land,  3300  belong  to  shareholders  who  at  the  half-yearly 
meeting  of  the  said  class  (A)  company  on  the  7th  February,  1856, 
held  only  capital  stock  shares,  and  had  not  themselves  sold  off  the 
corresponding  land  shares.    Each  of  the  shareholders  entitled  to 
land  shall  receive  not  only  a  certificate  of  the  shares  held  by  him, 
to  be  called  '  capital  shares,'  but  also  a  separate  certificate,  to  be 
called  '  land  shares  ; '  and  the  company  shall  from  time  to  time 
allot  the  lands." 

These  articles  having  been  executed,  a  transfer  was  made  of  the 
undertaking  of  the  St.  Andrews  and  Quebec  Company  to  the  New 
Brunswick  and  Canada  Company,  upon  terms  which  need  not  be 
specified,  and  it  was  confirmed  by  an  Act  of  the  imperial  legislat- 
ure passed  in  August,  1857. 

At  the  time  of  the  formation  of  the  Canada  and  New  Brunswick 
Railway  Company,  the  St.  Andrews  and  Quebec  Railway  Company 
had  already  formed  twenty-five  miles  of  the  railway  from  St. 
Andrews  up  the  country ;  and  immediately  upon  the  formation  of 
the  New  Brunswick  Company  they  completed  fifteen  miles  more ; 
and  on  the  1st  of  October,  1857,  the  railway  was  opened  from  St. 
Andrews  to  a  place  called  "  Barber  Dam,"  a  distance  of  forty 
miles.  The  New  Brunswick  Company  then  proceeded  to  carry  on 
the  line  for  twenty-five  miles  more,  from  Barber  Dam  to  Howard's 
Settlement ;  and  in  the  month  of  December,  1857,  the  directors  of 
the  company  made  their  usual  half-yearly  report  to  the 
shareholders,  *  which  report  stated,  among  other  things,  that  *  583 
^^  the  directors  have  to  congratulate  the  shareholders  on  the 
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opening  of  the  line  to  the  fortieth  mile  from  St.  Andrews  to  Barber 
Dam.  This  took  place  on  the  Ist  of  October  last,  when  the  train 
started  with  six  hundred  passengers,  including  several  members 
of  the  provincial  government  and  most  of  the  leading  families  of 
the  district.  The  statements  previously  made  as  to  the  cheapness 
of  construction  have  been  fully  borne  out  by  an  investigation  of 
the  total  cost  of  the  forty  miles  now  open."  Then  there  followed 
a  statement  that  the  works  were  being  proceeded  with,  and  that 
the  engineer  had  given  a  full  and  clear  description  of  the  extension 
in  the  subjoined  report,  and  from  his  detailed  estimate  the  costs 
would  be  as  follows.  Then  there  was  a  statement  of  the  different 
expenses,  bringing  the  cost  to  2617/.  per  mile.  The  report  pro- 
ceeded :  — 

^^  The  survey  of  the  remainder  of  the  line  to  Woodstock  has  also 
been  completed,  as  will  be  seen  by  the  engineer's  report,  and,  con- 
trary to  the  expectations  of  your  directors,  the  works  turn  out  to  be 
even  more  favourable  than  the  previous  portions  of  the  line. 
According  to  the  detailed  estimate  of  Mr.  Buck,  the  cost  of  this 
last  portion  of  the  line  will  be  as  follows." 

Then  followed  an  estimate  showing  the  cost  of  the  portion  there 
spoken  of  to  be  2300/.  per  mile ;  and  after  referring  to  other  mat- 
ters, the  report  proceeded :  — 

"  Your  directors  stated  in  their  last  half-yearly  report  that  they 
were  in  expectation  of  receiving  from  the  government  of  New 
Brunswick  a  grant  of  land,  and  that  it  was  their  intention  to  make 
arrangements  for  disposing  of  the  timber  during  the  next  season. 
They  have  now  the  satisfaction  to  report  that  those  expectations 
have  been  fully  realized,  and  that  the  New  Brunswick  government 
have  shown  their  perfect  satisfaction  witli  the  progress  of  the  wprks 

by  transmitting  18,000/.  on  account  of  their  stock  in  this 
♦  584  undertaking,  and  by  granting  to  the  company  *  20,000  acres 

of  land,  which  is  now  being  surveyed,  accompanied  by  an 
assurance  that  a  furfher  grant  will  be  made  as  soon  as  it  is 
required  by  the  company  for  the  purposes  of  settlement.  Your 
directors  have  reason  to  believe  that  a  revenue  will  speedily  be 
obtained  from  the  sale  of  the  least  valuable  portion  of  the  timber 
on  the  company's  land ;  the  manager,  in  a  recent  communication, 
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haying  stated  that  he^'could  realize  a  profit  of  about  18,0002.  from 
the  sale  of  60,000  cords  of  firewood,  and  that  certain  parties  from 
the  United  States  had  offered  to  contract  for  1,000,000  of  sleepers 
to  be  sent  to  Cuba,  from  which  he  can  secure  a  further  profit  of 
from  18,0002.  to  14,0002.  Arrangements  are  also  in  progress  for 
disposing  of  the  company's  land." 

Then  there  was  this  further  statement :  — 

'^  The  disparity  which  exists  between  the  small  cost  of  this  line 
and  the  larger  costs  of  similar  undertakings  has  led  many  parties 
to  believe  that  the  liabilities  are  accumulating,  which  at  some 
future  time  will  be  brought  against  the  company.  To  remove  any 
apprehension  of  this  kind,  your  directors  think  it  right  to  state  that 
the  system  of  payment  adopted  in  the  province  involves  the  liquida- 
tion of  every  claim  once  in  six  weeks ;  so  that  when  the  certificate 
of  the  engineer  and  the  accounts  forwarded  by  the  manager  are 
settled,  the  capital  account  is  virtually  closed  up  to  that  time,  and 
in  this  way  arrears  of  every  kind  are  most  effectually  prevented.'^ 

A  balance-sheet  was  appended  to  this  report,  on  which  there 
appeared  to  be  a  balance  of  26001.  in  hand  in  favour  of  the 
company ;  and  there  were  also  appended  original  and  supple- 
mental reports  of  the  engineer,  containing  detailed  statements  of 
the  cost  of  the  line^  and  bringing  the  estimated  cost  of  work 
required  to  be  done  to  complete  the  line  to  the  fortieth  mile  to 
28102.  Then  the  estimated  cost  of  the  twenty-one  miles  section  to 
Deer  Lake  (a  station  further  on  the  line  than  Howard's  Set- 
tlement) was  made  to  be  42,895/.,  being  equal  to  20192. 
*  currency  per  mile,  or  16822. 10«.  sterling ;  and  the  ap-  *  585 
proximated  estimate  of  construction  of  twenty-four  miles 
and  a  quarter  from  Howard's  Settlement  to,  the  Woodstock 
Boad  was  made  to  be  1688/.  currency  per  mile,  or  18652.  sterling. 

The  New  Brunswick  Company,  after  December,  1857,  proceeded 
with  the  line,  and  in  July,  1858,  at  the  third  annual  meeting,  the 
directors  made  another  report,  which,  among  other  things,  con- 
tained this  statement :  — 

"  With  respect  to  the  property  of  the  land-shareholders,  the 
directors  have  great  satisfaction  in  reporting  that  not  only  has  the 
deed  of  grant  of  20,000  acres  of  land  referred  to  in  the  last  report 
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been  received,  but  the  New  Brunswick  government  has  ^ven  to 
the  company  a  further  grant  of  80,000  acres,  which  are  now  under 
BuiTej.  The  expectation  which  the  directors  had  of  making  a 
contract  for  a  large  quantity  of  sleepers  has  not  been  realized,  the 
great  depression  of  the  timber  trade  rendering  it  unsafe  to  do  so. 
The  directors  have  not,  however,  been  unmindful  of  the  advantage 
to  be  derived  from  bringing  the  land  into  immediate  profitable 
operation.  They  have  instructed  the  manager  to  be  prepared  to 
grant  lumbering  licenses  during  the  ensuing  winter,  and  he  is  now 
in  communication  with  parties  in  America  who  propose  to  take 
certain  quantities  of  timber  from  your  lands  each  year  for  a  period 
of  five  years;  in  addition  to  which,  parties  from  Bangor  have 
renewed  their  applications  respecting  large  lumbering  contracts." 

.  Then  they  referred  to  favourable  communications  which  they  had 
received  from  the  engineer  as  to  the  value  of  the  land  attached  to 
the  railway,  and  stated  that  they  had  hoped  to  have  laid  before 
the  shareholders  a  sufficiently  digested  plan  for  carrying  out  their 
wishes  in  reference  to  the  land  company,  but  that  the  opposition  to 

the  bill  in  Parliament,  which  was  a  bill  for  the  complete 
*586    *  amalgamation  of  the  two  companies,  had  altered  the 

position  of  affairs,  and  that  further  time  was  therefore 
required  to  mature  a  scheme  which  would  be  mutually  beneficial 
to  all  parties.  A  balance-sheet  was  appended  to  this  report, 
showing  a  balance  to  a  small  amount  in  favour  of  the  company. 

In  May,  1858,  the  company  had  taken  the  opinion  of  Mr.  BuUer 
upon  the  question  whether  the  lands  comprised  in  the  grants  were 
subject  to  be  forfeited  on  non-completion  of  the  line  to  Woodstock 
within  the  period  prescribed  by  the  clause  of  19  Vict.  c.  69,  above 
set  out.    His  opinion  was  as  follows :  — 

"  I  am  of  opinion  that  under  the  Facility  Act  of  the  19  Vict 
c.  69,  and  notwithstanding  section  7  of  that  Act  and  the  Act  19 
Vict.  c.  70,  the  land  in  question  is  liable  to  forfeiture  if  the  line  to 
Woodstock  and  the  branch  to  the  river  St.  Croix  be  not  completed 
and  in  full  operation  by  the  1st  of  August,  1860." 

In  August,  1858,  the  plaintiff  became  desirous  of  purchasing 
some  class  (A)  shares  in  this  company,  and  on  the  20th  of  that 
month  he  applied  at  the  office  of  the  company  for  information,  and 
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had  an  interview  with  the  secretary.  There  was  a  conflict  of  evi- 
dence as  to  much  of  what  passed  on  this  occasion,  the  plaintiff 
and  the  secretary  evidently  not  having  the  same  understanding  of 
the  eflect  of  some  of  the  verbal  communications.  The  Lord  Jus- 
tice Turner,  in  giving  judgment,  entered  into  a  very  long  and 
elaborate  investigation  of  the  evidence,  and  the  following  short 
statement  comprises  the  substance  of  the  conclusions  of  fact  which 
his  Lordship  considered  to  be  established  by  it. 

The  plaintiff  alleged  that  misrepresentations  were  made 
to  him  by  the  secretary  as  to  the  rights  of  the  *  class  (A)    *  587 
shareholders,  and  also  as  to  the  state  of  the  affairs  of  the 
company  as  regarded  the  prospect  of  their  being  able  to  complete 
their  line  in  due  time.    The  conclusion  which  his  Lordship  drew 
from  the  evidence  was  that  there  had  not  been  any  such  misrepre- 
sentation as  to  the  class  (A)  shares,  and  that  as  to  the  prospect  of 
completing  the  line,  the  secretary  had  spoken  merely  as  to  his 
belief,  and  not  positively ;  that  there  was  no  intention  on  either 
side  to  misrepresent  what  passed,  but  that  the  parties  had  not 
rightly  understood  each  other.    Another  branch  of,  the  plaintiff^s 
case  was  that  there  had  been  a  suppression  of  the  Act  19  Yict. 
c.  69  above  referred  to.    It  appeared  that  one  or  more  grant  or 
grants  of  land  from  the  government  of  New  Brunswick  to  the  com- 
pany, appearing  upon  the  face  of  them  to  be  absolute,  were  pro- 
duced by  the  secretary  to  the  plaintiff,  and  that  the  reports  of 
1857  and  1858,  showing  that  the  company  proposed  to  deal  with 
those  lands,  were  handed  to  the  plaintiff,  who  took  them  away. 
It  further  appeared  that  the  Acts  prior  to  the  19  Yict.  c.  69  had 
been  bound  up,  and  that  several  copies  of  them  were  kept.    Into 
two  of  these  copies  which  were  kept  for  the  use  of  the  directors 
and  tlie  solicitor  of  the  company  this  later  Act  had  been  pasted. 
One  of  these  two  bound  copies  was  produced  to  the  plaintiff  by  the 
secretary,  and  then  and  there  examined  by  him.    The  plaintiff 
deposed  that  his  examination  was  only  cursory,  and  that  he  pro- 
posed to  return  and  examine  them  again  on  a  future  occasion. 
This  was  not  contradicted.    The  secretary,  in  order  that  he  might 
examine  the  Acts  at  leisure,  gave  him  another  bound  copy  to  take 
away,  but  this  copy  did  not  contain  the  later  Act.    The  secretary 
deposed  that  he  had  offered  to  the  plaintiff  a  separate  copy  of  this 
Act,  but  his  Lordship  considered  that  this  was  not  established 
and  that  it  was  not  shown  that  the  plaintiff's  attention  was 
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♦  588    in  any  way  called  to  that  Act,  *  or  to  the  question  whether 

the  title  to  the  land  was  defeasible. 

Another  ground  on  which  the  plaintiff  relied  was,  that  the  reports 
incorrectly  represented  that  there  was  no  prospect  of  a  rival  line, 
and  also  that  the  report  of  December,  1857,  showed  that  the 
receipts  from  the  traffic  exceeded  the  expenditure,  and  that  it  was 
not  disclosed  to  the  plaintiff  that  subsequently  the  Expenditure  had 
almost  uniformly  exceeded  the  traffic  returns. 

On  the  25th  of  August,  1858,  the  plaintiff  transmitted  to  tiie 
directors,  through  the  secretary,  a  proposal  to  purchase  200  for- 
feited (A)  shares  in  the  company.  This  proposal  was  laid  before 
the  directors  on  the  following  day,  and  accepted  by  them  on  the 
27th.  The  secretary  deposed  that  on  laying  the  proposal  before 
the  directors,  he  informed  them  in  general  terms  of  the  inquiries 
which  the  plaintiff  had  made,  and  of  the  explanations  which  he 
had  given  in  reply.  At  this  time  there  were  not  so  many  as  200 
shares  actually  forfeited,  and  the  company  proceeded  to  forfeit 
further  shares,  to  enable  them  to  complete  the  transaction.  The 
purchase  was  completed  as  tp  fifty-five  shares  on  the  19th  of  Sep- 
tember, 1858,  when  the  plaintiff  paid  568Z.  168. ;  as  to  114  shares 
on  the  28th  of  the  same  month,  when  the  plaintiff  paid  11682. 10«. ; 
and  as  to  the  remaining  thirty-one  shares  on  the  4th  of  October, 
the  plaintiff  paying  817Z.  158.  Part  of  the  arrangement  was,  that 
the  plaintiff  was  to  pay  up  the  full  amount  of  the  unpaid  calls  on 
his  shares,  and  to  be  made  a  director.  The  plaintiff,  on  the  2d  of 
November,  paid  1600/.,'  the  amount  on  the  future  calls  on  his 
shares,  and  he  was  elected  a  director. 

The  plaintiff  deposed  distinctly  and  positively  that  he  was 

♦  589   wholly  unaware  of  the  existence  of  the  Act  19  Vict.  ♦  c.  69, 

or  of  there  being  any  doubt  as  to  the  company's  having  an 
absolute  title  to  their  land,  until  he  learned  it  at  a  meeting  of  the 
board  of  directors  on  either  the  9th  or  15th  of  December,  1858 ; 
that  at  this  meeting  there  was  taken  into  consideration  a  letter 
from  New  Brunswick,  showing  a  cost  of  45002.  per  mile  instead  of 
28002.  for  completing  the  line ;  that  the  plaintiff  suggested  that 
this  pecuniary  difficulty  might  be  got  over  by  mortgaging  lands 
which  had  been  granted  to  the  company,  or  by  forming  a  sub- 
sidiary land  company,  but  was  informed  by  one  of  the  directors 
that  this  plan  was  not  feasible,  because  the  company  could  not 
dispose  of  the  lands,  as  they  would  revert  to  the  government  if 
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the  railway  was  not  completed  in  1860,  —  a  statement  in  which  the 
other  directors  then  present  concurred.  The  Court  considered 
that  there  was  no  reason  to  doubt  the  accuracy  of  the  above  depo- 
sition. 

The  plaintiff,  in  December,  1868,  commenced  a  correspondence 
with  the  company,  insisting  that  he  was  entitled  to  be  relieved 
from  his  purchase  on  the  ground  that  he  had  been  induced  to  enter 
into  it  by  erroneous  representations  as  to  the  class  (A)  shares  and 
the  state  of  the  company's  afibirs,  but  did  not  put  forward  any  case 
as  to  the  non-communication  of  the  question  whether  the  title  of 
the  company  to  its  land  was  not  defeasible.  His  claim  to  have  the 
contract  rescinded  not  being  acceded  to,  he,  on  the  9th  of  January, 
1869,  filed  the  present  bill  claiming  relief  on  both  grounds.  The 
bill  prayed  that  the.  contract  for  the  purchase  of  the  200  (A)  shares 
in  the  said  company  might  be  rescinded  and  that  the  purchase- 
money  paid  by  the  plaintiff  might  be  repaid  by  the  defendants,  the 
directors,  together  with  interest  at  the  rate  of  -Oi.  per  cent,  or  at 
such  other  rate  as  to  the  Court  should  seem  fit,  on  his  delivering 
up  to  the  directors  the  certificates  of  the  shares ;  or  in  case 
.  the  ♦  defendants,  the  company,  were  not  entitled  to  retain  *  590 
for  their  own  benefit  the  purchase-money  obtained  for  them 
by  the  directors  under  a  contract  grounded  on  their  misrepresenta- 
tions, then  that  the  company  might  be  directed  to  repay  to  the 
plaintiff  the  money  paid  by  him  for  the  shares,  with  interest  as 
aforesaid,  on  his  delivering  up  the  certificates  of  the  shares.  It 
also  prayed  an  account  of  what  was  due  for  purchase-money  and 
interest,  and  a  prayer  that  if  the  company  were  liable  as  aforesaid 
a  receiver  might  be  appointed  to  get  in  the  calls  on  the  shares  of 
the  company,  and  for  other  purposes,  and  that  the  company,  if  so 
liable,  might  be  restrained  from  incurring  any  further  outlay  in 
carrying  their  line  beyond  the  Howard  Settlement  and  from  paying 
any  further  interest  to  the  shareholders  on  their  paid-up  capital 
until  the  sum  found  due  to  the  plaintiff  had  been  paid  him,  and 
that  'the  company  might  be  directed  to  remove  the  name  of  the 
plaintiff  from  the  register  of  shareholders,  and  that  the  defendants 
might  pay  the  costs  of  the  suit. 

The  cause  was  heard  before  Yice-Chancellor  Stuabt,  who  on  the 
14th  of  January,  1860,  made  a  decree  dismissing  the  bill  without 
costs.    From  this  decree  the  plaintiff  appealed. 
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Mr.  Bacarij  Mr.  G.  L.  Ru%%eU,  Mr.  Bu%hhyy  and  Mr.  T.  C. 
Wright  J  for  the  appellant.  —  The  plaintiff  rests  his  case  on  the 
ground  that  he  was  induced  to  take  these  shares  by  misrepresenta- 
tion. The  representations  made  to  him  by  the  secretary  and  by 
the  reports  induced  him  to  believe  that  the  company  had  an  inde- 
feasible title  to  the  grants  of  land,  and  also  he  was  misled  as  to  the 
state  of  the  affairs  of  the  company.  These  misrepresentations, 
whether  made  fraudulently  or  not,  are  such  as  to  entitle  a 
♦591  purchaser  to  have  the  contract  ♦rescinded.  Bawlim  v. 
Wickham^  (a)  Scott  v.  Dican.  (6)  The  plaintiff  here  was 
dealing  with  the  company  by  means  of  their  authorized  agents ; 
the  reports  adopted  by  the  company  were  representations  of  the 
company ;  and  the  shares  he  bought  were  forfeited  shares  belong- 
ing to  the  company.  The  case,  therefore,  is  clear  of  the  consider- 
ations applicable  to  cases  in  which  it  has  been  held  that  the 
company  was  not  liable  for  the  misrepresentations  made. 

National  Exchange  Compantf  of  Glasgow  v.  Drew^  (<?)  Clarke  v. 
Dickson^  (d)  BrockweW%  Oase^  (c)  Barton^s  Caae^  (J)  and  NieoWi 
Case  (K)  were  also  referred  to. 

Mr.  Mdlin8j  Sir  H.  M.  OaimSy  and  Mr.  BaggaJlay  for  the  com- 
pany and  the  directors.  —  Assuming  that  misrepresentations  were 
made  by  the  secretary  and  directors,  they  had  no  authority  to  make 
them,  and  the  company  are  not  liable  for  their  having  done  so. 
McoWs  Case.  (A)  But  in  fact  no  misrepresentations  were  made. 
As  regards  the  state  of  the  company,  the  secretary  gave  informa- 
tion to  the  best  of  his  belief,  and  stated  it  merely  as  matter  of  belief. 
With  respect  to  the  title  to  the  land,  the  plaintiff  had  full  means 
of  information.  Persons  dealing  with  a  company  are  presumed  by 
law  to  know  the  contents  of  the  instruments  constituting  the  com- 
pany. Ernest  v.  NichoUs,  (i)  Athenceum  lAfe  Assurance  Society  v. 
Pooley.  (Jc)  The  plaintiff,  therefore,  in  the  present  case,  must  be 
deemed  to  have  known  the  contents  of  the  articles  of  association, 

(a)  8  De  G.  &  J.  804.  {g)  4  Drew.  686. 

(6)  29  L.  J.,  N.  a,  Exch.  68.  (A)  8  De  G.  &  J.  887. 

(c)  2  Macq.  108.  (0   ^  Bf.  L.  Caa.  401,  418. 

(rf)  27  L.  J.,  N.  S.  228.  \k)  8  De  G.  &  J.  294. 
(c)  4  Drew,  206. 
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he  was  bound  to  look  to  them,  and  they  correctly  recite 

♦  the  Act  19  Vict.  c.  69.  A  complete  copy  of  the  Acts  was  *  692 
given  to  him  and  examined  by  him.  The  plaintiff  says  he 
knew  nothing  about  the  defeasible  title  till  he  was  informed  of  it 
after  becoming  a  director ;  but  he  did  not  complain  of  this  before 
the  bill  was  filed,  and  he  could  not  afterwards  take  up  a  new 
ground  for  being  released  from  his  purchase.  The  reports  of  1867 
and  1858  were  reports  addressed  to  the  shareholders,  and  must  be 
construed  as  they  would  be  construed  by  persons  having  the 
knowledge  which  the  shareholders  had.  There  is  nothing  in  the 
reports  calculated  to  mislead  the  shareholders.  With  regard  to 
the  title  to  the  land,  we  contend  that,  notwithstanding  the  divest- 
ing clause  in  the  19  Yict.  c.  69,  the  title,  taking  all  the  Acts 
together,  is  not  defeasible. 

Mr.  Bacon^  in  reply* — The  reports  ought  not  to  be  looked  at 
with  reference  to  the  knowledge  possessed  by  the  shareholders, 
for  they  were  used  in  this  case  to  influence  the  mind  of  a  person 
who  was  not  a  shareholder,  and  therefore  must  be  read  as  a 
stranger,  would  construe  them.  They  treat  the  title  to  the  land  as 
indefeasible,  but  before  this  purchase  the  company  had  been 
positively  advised  that  it  was  defeasible.  They  ought  not  to  have 
suppressed  this  opinion  unless  it  was  clearly  wrong,  and  it  is 
impossible  to  say  that  the  title  is  clearly  indefeasible. 

Judgment  reserved. 

April  26. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  and 
reviewing  the  evidence,  from  which  his  Lordship  deduced  the 
results  stated  above,  proceeded  as  follows :  — 

Having  thus  stated  this  case,  perhaps  with  too  much 

*  detail  (but  these  cases  depend  so  much  upon  detail  that  I  '*  693 
have  thought  it  right  to  go  very  carefully  through  the  facts 

of  the  case),  the  first  question  to  be  considered  is,  how  this  case 
would  have  stood  if  this  bill  had  been  filed  on  the  26th  of  No- 
vember, 1858  ?  In  considering  that  question  I  do  not  propose  to 
enter  into  the  points  which  are  raised  by  this  bill,  and  which  were 
argued  at  such  great,  although  certainly  not  unnecessary,  length 
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at  the  bar,  as  to  the  statements  contained  in  the  reports  of  De- 
cember, 1857,  and  July,  1858,  with  respect  to  the  liquidation  of 
claims  once  in  six  weeks,  with  respect  to  the  traffic  and  to  the 
income  derived  from  it  having  exceeded  the  expenditare,  and  with 
respect  to  tihere  being  no  prospect  of  a  rival  line.  I  say  no  more 
on  those  points  than  that  I  am  not  satisfied  upon  ihem.  I  am  not 
satisfied  that  tlie  plaintiff  could  maintain  the  case  upon  the  alle- 
gations in  this  bill  as  to  the  rival  line,  or  upon  the  statoments  in 
the  reports  as  to  the  liquidation  of  the  claims ;  and  still  less  am  I 
satisfied  that  directors  of  companies,  using  the  reports  which  have 
been  made  by  them  for  the  purpose  of  sales  of  shares  by  them,  can 
justify  so  using  those  reports  when  the  circumstances  have  changed, 
without  apprising  the  party  who  is  proposing  to  purchase  from 
them  of  the  change  which  has  so  taken  place.  I  make  this  obser- 
vation with  reference  to  traffic,  because,  although  it  is  true  that 
the  statements  contained  in  the  ^report,  I  think,  of  December, 
1857,  were  correct  at  the  time  when  those  statements  were  made, 
it  is  not  less  true  that  after  those  statements  had  been  made  in  the 
report  of  December,  1857,  the  monthly  returns  as  to  the  traffic 
and  the  expenditure  upon  this  railway  had  shown  that  the  e2;pen 
diture  exceeded  the  traffic.  I  am  not  certainly  prepared  to  say 
that  the  directors  of  companies  may  put  into  the  hands  of  a  person 
proposing  to  purchase  shares  from  them  a  report  made,  for  instance, 
in  December,  1857,  stating  the  traffic  to  have  exceeded  the 

*  594    expenditure,  *  as  it  did  in  fact  at  that  time,  without  at  the 

same  time  apprising  the  person  who  proposes  to  purchase 
from  them  that  from  December,  1857,  down  to  the  time  of  that 
purchase,  suppose  in  August,  1858,  the  returns  had  been  different, 
and  had  shown  that  the  traffic,  so  far  from  exceeding  the  expen- 
diture, had  fallen  short  of  it,  and  that  the  company  was  incurring 
loss  instead  of  gaining  profit,  as  had  been  shown  by  the  report  of 
December,  1857. 

I  pass  by  these  points,  however,  for  the  purpose  of  considering 
how  this  case  stands  as  to  the  land  and  as  to  the  timbar.  It 
cannot,  I  think,  be  denied  that  by  the  production  to  the  plaintiff  of 
these  grants  of  land  to  the  company,  absolute  upon  the  face  of 
them,  with  a  reservation  only  of  mines  of  coal,  gold,  and  silver, 
and  by  the  production  to  the  plaintiff  of  the  reports  of  December, 
1857  and  1858,  the  plaintiff  was  led  to  believe  that  the  company 
had  an  absolute  titie  to  tiiose  lands.  Nor  can  it  be  denied  that  at 
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the  yery  time  when  this  purohase-tranBaction  took  place  the  com^ 
pany  had  been  advised  by  counsel  that  their  title  to  ttie  land  was  de- 
feasible. Now,  then,  the  question  is,  Were  they  justified  in  leading 
the  plaintiff  to  believe  that  they  had  an  indefeasible  title  to  the  land  ? 
And  can  they  in  this  Court  maintain  a  sale  made  by  them  to  the  plain- 
tiff under  such  circumstances  ?  I  am  of  opinion  that  they  cannot. 
They  placed  before  the  plaintiff  the  Grown  grants,  the  best  if  not 
the  only  evidence  of  title  to  the  land  ;  they  had  been  advised  that 
that  title  was  defeasible.  They  gave  the  plaintiff  no  information 
upon  that  subject.  They  say  that  he  had  means  of  informing  him- 
self;  that  the  Acts  were  placed  before  him.  But  under  what  cir- 
cumstances ?  Why,  with  the  assurance  at  the  same  time  that  the 
title  was  absolute,  evidenced  by  the  production  of  the  grants  and 
of  the  reports.  I  cannot  go  the  length  of  holding  that  under 
such  circumstances  the  plaintiff  was  bound  to  examine  *  those  *  595 
Acts  of  Parliament  with  the  same  care  and  caution  as  he 
might  have  been  bound  to  do  if  no  such  representation  had  been 
made.  I  think  the  representation  might  well  put  the  plaintiff  off 
his  guard,  and  in  fact,  according  to  the  statement  in  his  affidavit, 
he  appears  to  have  examined  the  Acts  cursorily,  and  to  have  pro- 
posed to  come  again  and  examine  them.  The  secretary  gave  him 
a  copy  of  the  Acts,  and  he  did  not  come  again.  Now  the  copy  of 
the  Acts  which  was  given  to  him,  as  I  have  already  shown,  did  not 
contain  the  Act  of  the  19  Yict.  I  certainly  desire  not  to  be  un- 
derstood as  imputing  any  fraud  in  this.  I  do  not  believe  that  any 
fraud  was  intended  in  giving  the  plaintiff  a  copy  of  the  Acts  which 
did  not  contain  the  19  Vict.  But  although  no  fraud  was  intended, 
I  cannot  but  look  at  that  circumstance  as  furnishing  some  excuse 
to  the  plaintiff  for  not  having  discovered  that  the  title  was  a  de- 
feasible and  not  an  absolute  title.  I  thinks  therefore,  that  the 
plaintiff  was  not  furnished  with  any  such  sufficient  means  of  de- 
tecting the  falsehood  (and  when  I  use  the  word  ^^  falsehood,"  I  do  not 
mean  to  do  it  in  an  offensive  sense),  that  he  was  not  furnished  with 
any  such  sufficient  means  of  detecting  the  falsehood  of  the  represen- 
tations which  were  made  to  him  as  would  defeat  his  right  to  set 
aside  the  purchase.  The  doctrine  of  the  Court  on  this  subject  is 
to  be  found  summed  up  in  the  case  of  Edwards  v.  M^Leay.  (a) 
There  Lord  Eldon  says,  with  reference  to  an  ordinary  case  between 
vendor  and  purchaser  of  land :  "  The  case  resolves  itself  into  the 

(a)  2  Swanat.  287. 

[461] 


*  595  CASES  IN  CHANCEBT. 

question,  whether  the  representation  made  to  the  plaintiff  was  not 
in  the  sense  in  which  we  use  the  term  ^  fraudulent.'  I  am  not  ap- 
prised of  any  such  decision,  but  I  agree  with  the  Master  of  the 
Bolls  that  if  one  party  makes  a  representation  which  he  knows  to 
be  false,  the  falsehood  of  which  the  other  party  had  no 

*  596    means  of  *  knowing,  this  Court  will  rescind  the  contract." 

Now  I  think  it  is  not  going  too  far  to  say  that  when  it  is 
said, "  which  the  other  party  had  no  means  of  knowing/'  it  is 
meant  ^^  had  no  sufficient  means  of  knowing."  That,  I  think, 
is  the  sense  in  which  the  words  ^^  means  of  knowing  "  are  used  in 
the  passage  to  which  I  have  referred. 

But  it  was  said  for  the  defendants,  that  a  purchaser  of  property 
of  this  description  must  be  taken  to  have  purchased  with  knowledge 
of  the  acts  of  the  company  and  of  the  articles  of  association  ;  and 
the  case  of  Urnest  v.  NicholU  (a)  was  referred  to  on  that  subject. 
That  case  does  not  seem  to  me  at  all  to  apply  to  the  present.  That 
was  not,  as  here,  a  question  on  the  effect  of  representations  which 
had  been  made  to  the  purchaser,  and  the  extent  to  which  a  pur- 
chaser may  be  bound  in  the  absence  of  representations  cannot 
decide  to  what  extent  he  is  to  be  bound  if  false  representBtions 
have  been  made.  I  think,  therefore,  that  the  consideration  of  Sr- 
ne%t  Y.  Nicholh  may  be  laid  out  of  the  present  case. 

Then  it  Was  said  for  the  defendants,  that  the  company  were  not 
bound  by  the  conduct  of  their  secretary.  But  I  hold,  and  until 
corrected  by  higher  authority  shall  continue  to  hold,  the  opinion 
which  I  expressed  in  Nicoir%  Case^  that  directors  being  in  the 
position  of  trustees,^  their  cestuis  que  trusty  the  members  of  the 
company,  cannot  be  permitted  by  this  Court  to  retain  moneys  ac- 
quired by  means  of  a  sale  made  by  the  directors^  which  in  the  eye 
of  this  Court  is  fraudulent.  I  mean,  of  course,  where  the  purchase 
is  made  from  the  directors,  and  where  there  has  been  no  acquies- 
cence or  conduct  of  the  purchaser  to  preclude  the  right  to  set  aside 
the  sale  ;  for  I  agree  most  fully  to  the  position  that  acquies- 

*  597    cence  or  conduct  *  may  preclude  the  right ;  and  I  speak, 

therefore,  only  of  the  case  of  a  sale  by  directors  themselves  in 
a  company  where  there  has  been  no  such  acquiescence  or  conduct  on 

(a)  6  H.  L.  Gas.  401. 

>  See  Shrewsbuiy  &  Birmingham  Railway  Co.  o.  The  London  and  North 
Western  Railway  Co.,  4  De  6.,  M.  &  G.  116,  note  (1) ;  Bennett's  Case,  5  De 
G.,  M.  &  G.  2S4. 
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the  part  of  the  purchaser  as  to  affect  his  rights  ;  I  speak  of  repre- 
sentations made  in  the  course  of  the  progress  of  the  negotiation 
for  such  sale.  Now,  that  a  company  may  not  generally  be  bound 
by  the  acts  of  their  secretary,  I  also  agree ;  but  here  the  secretary 
was  the  agent  of  the  directors  in  effecting  this  sale.  His  acts, 
therefore,  were  the  acts  of  the  directors ;  and  I  think,  therefore, 
that  the  company  must  be  bound  by  them. 

A  most  able  ailment  was  urged  on  the  part  of  the  defendants 
before  us  to  show  that  upon  the  true  construction  of  the  several 
Acts  of  Parliament  relating  to  the  St.  Andrews  and  Quebec  Com- 
pany and  to  this  company,  the  title  to  these  lands  and  to  the  tim- 
ber upon  them,  was  in  fact  indefeasible.  This,  however,  is  a  point 
which  may  come  in  question  witii  other  parties,  and  I  do  not  think 
it  right,  therefore,  to  give  any  opinion  upon  it,  unless  I  could  be 
satisfied  it  was  perfectly  clear  that  upon  the  construction  of  these 
Acts  of  Parliament  the  company  had  an  absolute  title.  I  have 
looked  carefully  into  the  Acts  for  the  purpose  of  seeing  whether  I 
can  satisfy  my  mind  that  that  is  a  clear  point,  but  neither  my  own 
consideration  of  the  Acts  nor  the  very  able  argument  which  I  have 
heard  upon  them  has  satisfied  me  that  that  point  is  altogether  clear. 
If  it  be  not  altogether  clear,  I  think  it  is  sufiicient  to  say  that  as 
the  question  was  open  to  doubt,  the  defendants,  the  directors  of 
the  company,  were  not  justified  in  the  course  which  they  pursued 
in  leading  the  plaintiff  to  believe  that  there  was  no  doubt.^  I  think 
that  they  were  bound,  if  there  was  a  doubt,  to  have  stated  their 
doubt  when  they  put  before  him  the  grants  containing  and  show- 
ing an  absolute  title  to  the  land.  Now  it  is  said  that  the 
*  provincial  government  of  New  Brunswick  have  actually  *  698 
recognized  the  right  to  timber,  and  have  paid  the  company 
for  timber  upon  these  very  lands.  Some  correspondence  between 
the  government  of  New  Brunswick  and  the  manager  of  the  com- 
pany in  Canada  was  laid  before  us  for  the  purpose  of  proving  that 
point.  I  have  looked  into  that  correspondence ;  I  believe  it  to  be 
the  only  evidence  on  the  subject.  So  far  from  showing  that  the 
government  recognized  the  title  of  the  company  to  these  lands  as 
an  absolute  title,  the  claim  on  the  part  of  the  company  to  the  tim- 
ber which  was  in  question  proceeded  upon  the  footing,  not  that  the 
title  was  absolute,  but  that  there  was  no  doubt  that  by  the  comple- 
tion of  the  line  the  title  would  become  absolute.  It  seems  to  me 
'  See  per  Lord  Giunworth,  9  H.  L.  Gas.  787. 
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that  that  correspondence  rather  tends  to  damage  than  to  aid  the 
defendants'  case. 

Another  argument  which  was  advanced  for  the  defendants  was 
this,  that  the  acquisition  of  the  land  was  not  the  object  with  which 
the  plaintiff  purchased  these  shares,  but  whether  the  acquisition 
of  the  land  was  the  plaintiff's  immediate  object  or  not,  there  can 
be  no  doubt  that  the  land  formed  a  material  ingi*^dient  in  the  pur- 
chase ;  and  we  find  the  plaintiff  referring  to  the  land  as  the  source 
by  means  of  which  the  embarrassments  of  the  company  could  be 
met. 

Upon  the  whole,  therefore,  the  conclusion  at  which  I  have  arriyed 
on  this  part  of  the  case,  as  to  how  the  transaction  would  have 
stood  on  the  26th  of  November,  1858,  is  this,  that  if  the  bill  had 
been  filed  on  that  day,  it  would  have  been  the  duty  of  this  Court 
to  set  aside  the  purchase  of  these  shares.  I  should  have  been  yery 
glad  to  have  come  to  a  different  conclusion.  Property  of  this  de- 
scription is  so  often  made  the  subject  of  mere  speculation, 

*  599    that  I  feel,  beyond  description,  I  may  say,  *  reluctant  to  in- 

terfere in  a  case  of  this  nature.  Dealings  in  purchases  or 
sales  of  shares  do  not  stand,  perhaps,  exactly  on  the  same  footing 
as  dealings  in  the  purchase  and  sale  of  land.  There  is  much  more 
room  for  opinion  as  contradistinguished  from  fact  in  the  one  case 
than  the  other,  and  there  is  much  greater  danger  in  the  one  case 
than  in  the  other  of  speculators  endeavouring  to  conyert  their 
speculations  into  certainties,  by  holding  to  their  purchases  if  they 
turn  out  to  be  beneficial,  and  if  they  turn  out  to  be  otherwise,  repu- 
diating them,  on  the  ground  of  some  alleged  misrepresentation. 
These  considerations,  howeyer,  seem  to  me  to  go  more  to  the  difS- 
culty  of  applying  the  principles  of  the  Court  to  such  cases  than  to 
the  question  whether  these  principles  are  applicable.  They  go,  I 
think,  no  further  than  to  show  that  such  cases  are  to  be  watched 
with  the  utmost  vigilance,  and  that  the  Court  before  it  interferes 
in  such  cases  ought  to  be  satisfied  beyond  all  doubt,  that  there  has 
been  misrepresentation,  and  that  the  purchaser  has  acted  upon  it. 
The  plaintiff  being  thus  entitled  to  be  relieved  from  the  pur- 
chase on  the  26th  of  November,  1858,  the  question  is,  whether  he 
afterwards  lost  that  right  before  the  filing  of  the  bill  on  the  14th 
of  February,  1859?  That  he  knew  the  financial  difficulties  of 
this  company  on  the  25th  of  November,  1858,  is  clear.  But  he 
had  not  then  in  his  possession  any  means  of  discovering  the  defect 
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in  the  title  to  the  land.  The  Act  of  the  19  Yict.  c.  69,  was  not 
in  his  possession.  The  earliest  period  at  which  this  knowledge 
can  be  imputed  to  him  seems  to  me  to  have  been  the  9th  of 
December,  1858.  From  that  time,  so  far  as  I  can  find,  the  plain- 
tiff has  always  asserted  his  title  to  be  relieved  in  respect  of  all 
the  shares,  modifying,  indeed,  the  claims  which  he  made  in  respect 
of  them.  In  his  letter  of  the  9th  of  December,  1858,  he 
proposed  to  *  take  debentures  for  the  145  shares  and  to  *  600 
hold  the  55  shares;  but  he  still  asserts  his  title  to  be 
relieved  from  the  purchase  as  to  all  the  shares.  In  his  letter  of 
the  28th  of  December,  1858,  he  asked  for  repayment  of  the 
money  in  respect  of  145  shares,  but  still  (as  I  understand  that 
letter)  asserted  that  he  had  a  right  to  relief  in  respect  of  all  the 
shares.  Now  it  is  quite  true,  as  was  observed  in  argument  on 
the  part  of  the  defendants,  that  the  plaintiff  did  not  put  his  right 
to  be  relieved  in  respect  of  the  purchase  on  the  point  as  to  the 
.  title  to  the  land,  but  that  he  put  forward  another  ground,  which 
perhaps  he  considered  to  be  su£5cient.  If  his  silence  on  the 
subject  of  the  title  to  the  land  is  to  prevail  against  him,  I  think 
it  can  only  be  on  one  or  other  of  these  grounds :  either  as  afford- 
ing proof  that  he  had  known  the  state  of  the  title,  and  therefore 
was  not  deceived  by  the  misrepresentation,  or  as  affording  proof 
that  he  meant  to  abandon  any  claim  upon  the  footing  of  that 
misrepresentation.  As  to  the  first  of  these  grounds,  I  think  it  is 
answered  by  the  evidence.  As  to  the  other  ground,  I  do  not 
think  tliat  where  a  party  has  two  grounds  of  complaint,  and  in 
correspondence  asserts  one  of  them,  it  ought  to  be  inferred  that 
he  means  to  abandon  the  other ;  at  all  events,  this  ground  \fas  put 
forward  by  the  plaintiff  as  early  as  the  8th  of  January,  1859, 
when  this  bill  was  filed.  Under  these  circumstances  I  cannot  say 
that  I  think  the  plaintiff  is  precluded  from  relief. 

The  result  therefore  of  this  case,  according  to  my  opinion,  is 
this :  that  there  must  be  a  decree  against  the  company  to  refund 
the  purchase-money.  I  think  there  must  be  interest  upon  the 
purchase-money  at  4/.  per  cent,  and  the  decree  of  course  must  be 
upon  the  plaintiff  delivering  up  the  shares.  I  think  there  is  no 
sufficient  case  for  a  decree  against  the  directors ;  and  the  plain- 
tiff then  by  virtue  of  the  decree  becoming  a  creditor.  I 
think  *  we  have  nothing  to  do  with  the  further  relief  which  •  601 
he  asks  by  this  bill  in  reference  to  restraining  the  company 
yoL.  I.      *  80  [465] 
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from  applying  their  funds.  It  seems  to  me  that  the  simple  decree 
to  be  made  is  a  decree  against  the  company  to  refond  the  money 
with  interest  at  4Z.  per  cent.  The  plaintiff  must  take  his  course 
to  recover  that  money  from  the  company  as  any  other  creditor 
would  do.  I  think  it  is  not  a  case  for  giving  any  costs '  at  all. 
There  has  been  so  much  carelessness  on  the  part  of  the  plaintiff 
in  the  transaction  that  it  is  not  a  case  in  which  I  am  disposed  to 
give  any  costs. 

The  Lord  Justice  Knight  Bbuce.  —  At  the  conclusion  of  the 
argument  before  us  in  this  cause,  which  has  reminded  me  of  the 
Beverley  Case,  not  long  ago  before  the  Master  of  the  Bolls, 
the  Lords  Justices,  and  the  House  of  Lords,  my  impression  was 
against  the  appellant ;  at*  least,  to  this  extent,  that  the  merits 
appeared  to  me  involved  in  so  much  obscurity  and  doubt  that  I 
thought  him  scarcely  in  a  condition,  especially  as  the  plaintiff  in 
the  suit,  to  ask  us  to  depart  from  an  order  which  we  were  perhaps 
bound  to  assume  to  be  right,  until  we  should  be  convinced  to  the 
contrary.  Further  consideration  of  this,  one  of  the  most  perplex- 
ing cases,  to  me  at  least,  with  which  for  a  long  time  I  have  had 
to  deal,  has  brought  me  to  the  opinion  that  the  reasons  in  favour 
of  giving  him  a  decree  preponderate  over  those  which,  plausible, 
to  say  the  least,  are  opposed  to  it ;  and  I  accede  to  the  view  of  the 
matter  taken  by  my  learned  brother,  to  whose  careful  judgment, 
the  result  of  so  much  and  such  close  attention,  I  will  not  attempt 
to  add. 


•602  •WALKER  v.  HAMILTON. 

1S60.    April  21.    Before  the  Lord  Chancellor  Lord  Camfbbll  and  the  Lobdb 

JUSTICBS. 

A  drawer  in  Louisiana  of  bills  of  exchange  upon  acceptors  in  London  held  enti- 
tled to  prove  under  a  deed  of  arrrangement  executed  by  the  latter,  upon  their 
becoming  insolvent,  to  their  creditors,  not  only  for  the  amount  of  the  bills, 
but  also  for  10^  per  cent  upon  that  amount  in  lieu  of  re-exchange,  which,  hj 
the  law  of  Louisiana,  he  had  been  obliged  to  pay  to  the  holders  of  the  bills 
on  their  return  dishonoured  and  protested  for  non-payment  in  Louisiana.' 

>  See  3  Kent,  115,  116 ;  Ghitty  Bills  (12th  Am.  ed.),  684  et  seq. ;  Story  BOb 
of  Exchange,  §  899 ;  2  Greenl.  £y.  §  261. 
[466] 


WALKER  v.  HAMILTON.  *  602 

This  was  a  special  case,  originallj  argued  in  part  before  the 
Lords  Justices,  and  then  transferred  to  the  paper  of  the  full 
Court,  their  Lordships  deeming  the  question  raised  upon  the 
special  case  of  sufficient  importance  to  warrant  its  being  reargued 
before  the  full  Court. 

The  case  stated  in  substance  as  follows :  — 

Li  and  prior  to  the  year  1854,  Messrs.  Mofewood  &  Rogers 
carried  on  business  as  copartners  in  London,  and  at  Melbourne,  in 
Australia.  They  had  at  the  same  time  extensive  dealings  with 
yarioua  persons  in  the  United  States  of  America  as  purchasers  of 
cotton,  and  at  Tarious  times  previously  to  and  in  the  year  1854 
sent  commissions  to  the  defendant  Adolphus  Hamilton,  a  broker 
and  merchant  residing  at  New  Orleans,  in  the  State  of  Louisiana, 
to  purchase  on  their  behalf  large  quantities  of  cotton  to  be  con- 
signed to  them  in  England.  In  pursuance  of  these  commissions, 
the  defendant  Hamilton  from  time  to  time  purchased  and  con- 
signed the  required  quantities  of  cotton  on  account  of  Messrs. 
Morewood  &  Sogers,  and  drew  upon  them  bills  of  exchange  for 
the  amount  of  the  cost  of  the  cotton,  commission,  and  other  usual 
expenses  incurred  in  purchasing  and  consigning  it.  All  such  bills 
of  exchange  as  were  drawn  prior  to  the  4th  October,  1854,  were 
duly  accepted  and  paid  by  Messrs.  Morewood  &  Rogers.  In 
addition  to  the  bills  so  accepted  and  paid,  Hamilton,  in  the 
months  of  October  and  November,  1854,  drew  at  New  Orleans 
thirty-six  bills  of  exchange,  for  sums  amounting  in  the 
whole  to  *  35,630/.  5b.  6(i.,  on  Messrs.  Morewood  &  Rogers,  *  608 
who  were  then  indebted  to  him  in  a  larger  amount.  All 
these  bills  were  drawn  payable  to  the  order  of  Samuel  G.  Bell  as 
the  cashier  of  a  joint-stock  company  established  at  New  Orleans, 
called  the  New  Orleans  Canal  and  Banking  Company. 

One  of  these  bills  was  dated  the  4th  October,  1854,  and  was  in 
the  following  form :  — 

"  Exchange  for  lOOOZ.  sterling.  New  Orleans,  October  4, 1854. 
^*  Sixty  days  after  sight  of  this  first  of  exchange,  second  and 
third  unpaid,  pay  to  the  order  of  Samuel  C.  Bell,  cashier,  10002. 
sterling,  value  received,  and  charge  the  same  to    account    of 
Messrs.  Morewood  &  Rogers,  London. 

"  Adolphus  Hamilton." 
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The  other  bills  were  similar  in  form. 

All  these  bills  were,  at  the  times  when  they  were  respectively 
drawn,  transferred  by  Hamilton  to  tlie  New  Orleans  Canal  and 
Banking  Company,  and  subsequently  and  before  acceptance,  in- 
dorsed and  transferred  by  or  on  behalf  of  the  company  to  various 
persons. 

All  the  bills  were  duly  accepted  in  London  by  Messrs.  More- 
wood  &  Rogers,  at  dates  between  the  1st  and  23d  November,  1854. 

On  the  2d  January,  1855,  Messrs.  Morewood  &  Rogers  stopped 
payment;  and  on  the  26th  January,  1855,  for  the  purpose  of  carry- 
ing into  effect  an  arrangement  previously  made  by  them  with  their 
creditors,  they  executed  to  the  plaintiffs,  as  trustees  for 

•  604    themselves  and  *  the  several  other  persons  parties  thereto 

of  the  third  part,  creditors  of  the  said  Messrs.  Morewood  A 
Rogers,  the  ordinary  deed  of  assignment  of  all  their  estate  and 
effects  for  distribution  amongst  such  creditors,  in  satisfaction  of 
their  debts  in  proper  order  and  proportion,  and  as  such  debts 
would  be  paid  in  case  the  insolvents  had  become  bankrupts. 

At  various  dates  between  the  8d  and  25th  of  January,  1855,  the 
thirty-six  bills  of  exchange  were  respectively,  as  they  became  due 
and  payable,  presented  in  London  for  payment  to  Messrs.  More- 
wood  &  Rogers,  who,  under  the  circumstances  above  stated,  were 
unable  to  pay  them,  and  the  bills  thereupon  were  respectively  duly 
protested  for  non-payment. 

The  deed  of  arrangement  of  the  26th  January,  1855,  was,  at 
various  times  afterwards,  executed  by  the  whole  of  the  creditors  of 
Messrs.  Morewood  &  Rogers,  including  the  defendant  Hamilton. 

On  the  26th  January,  1855,  the  whole  of  the  bills  protested  for 
non-payment  were  paid  in  London,  supra  protest,  for  the  honour 
of  the  New  Orleans  Canal  and  Banking  Company,  by  Messrs. 
Overend,  Gurney,  A  Co.,  of  London,  and  by  them  subsequently 
transferred  to  the  New  Orleans  Canal  and  Banking  Company ;  and 
the  company,  by  their  duly  authorized  agent,  afterwards  executed 
the  deed  of  arrangement  of  the  26th  January,  1855,  as  claimants  in 
respect  of  the  bills  thus  transferred  to  them. 

On  the  return  of  the  dishonoured  bills  to  New  Orleans,  the 

defendant  Hamilton  paid  to  the  New  Orleans  Canal  and  Banking 

Company  the  amount  of  the  bills,  with  the  addition  of  10/. 

•  605    per  cent  damages  in  lieu  of  re-exchange  *  on  such  amount, 

which,  as  the  drawer  in  New  Orleans  of  the  bills,  he  was 
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liable  by  the  law  of  the  State  of  Louisiana  to  pay  in  consequence  of 
such  bills  having  been  protested  for  non-payment  by  the  acceptors 
in  England,  together  with  interest  on  the  respective  amounts  of  the 
bills  and  damages  from  the  time  of  protest. 

The  defendant  Hamilton  claimed  to  be  admitted  as  a  creditor  under 
the  deed  of  arrangement,  not  only  for  the  amount  of  the  dishonoured 
bills,  but  also  for  the  10/.  per  cent  damages  thereon,  amounting  to 
8563Z.,  but  not  in  respect  of  interest  on  the  bills  or  any  of  them. 

The  plaintiffs,  as  trustees  of  the  deed  of  arrangement,  had 
admitted  proof  by  the  defendant  Hamilton,  and  paid  dividends  to 
him  in  respect  of  the  amount  of  the  bills,  such  dividends  having 
been  paid  and  received  without  prejudice  to  the  claim  of  Hamilton 
to  be  admitted  as  a  creditor  for  the  sum  of  3563Z.  for  damages. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendant  Adolphus  Hamilton  was  entitled  to  be  admitted  as  a 
creditor  under  the  deed  of  arrangement  in  respect  of  the  sum  of 
3663Z.  paid  by  him  for  damages  on  the  return  to  New  Orleans  of 
the  bills  of  exchange  drawn  by  him  on  Messrs  Morewood  &  Rogers, 
and  accepted  but  dishonoured  by  them  and  protested  for  non-pay- 
ment as  above  mentioned,  or  for  any  other  sum  for  damages  paid 
by  him  on  the  bills,  or  any  of  them. 

Mr.  Daniel  and  Mr.  WickenSy  for  the  plaintiffs.  —  The  acceptor 
is  not,  upon  non-payment  of  a  bill,  liable  to  the  holder  for  any 
thing  more  than  the  principal  sum  and  the  expenses  of  the  protest 
and  interest  thereon  from  the  time  of  maturity  of  the  bill, 
and  not  liable  for  *re^xchange.  Story  on  Bills  of  Ex-  *606 
change,  (a)  Napier  v.  Schneider^  (6)  WooUey  v.  2).  Craw- 
ford.(c)  There  is  no  obligation  on  the  acceptor,  except  that 
created  by  the  custom  of  merchants,  and  that  custom  does  not  give 
a  right  to  an  indorser  or  holder  to  recover  re-exchange.  Dawson 
V.  Morgan,  (c?)  The  only  question  is,  whether  by  the  law  of 
England  the  acceptor's  liability  to  the  drawer  is  different  from  what 
it  is  to  the  holder  or  indorser  ?  It  is  submitted  not.  In  Francis  v. 
Buckery  (c)  Lord  Camden  allowed  the  drawer  of  a  bill,  which  had* 
been  drawn  in  pursuance  of  orders  of  the  acceptors,  to  prove  his 
debt,  including  re^xchange,  against  the  acceptors,  who  had  become 

(a)  Sect  398.  (d)  8  B.  &  C.  618. 

(6)  12  East,  420.  («)   Amb.  672. 

(c)  2  Camp.  445. 
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bankrupt.  But  in  that  case  Lord  Camden  is  supposed  to  have  pro- 
ceeded merely  on  the  special  Act  of  the  colony  in  which  the  bills 
were  drawn,  providing  that  bills  which  should  be  returned  should 
be  paid  with  twenty  per  cent  beyond  the  amount  of  the  original 
bills.  Ex  parte  Moore  Re  Tyler.  Qa)  By  the  general  law  there 
is  no  distinction  between  the  rights  of  the  drawer  and  the  rights  of 
the  holder  or  indorser  as  against  an  acceptor.  Cooke's  Bankrupt 
Laws,  (6)  Kenfs  Commentaries.  (<?)  And  by  that  law  the  acceptor 
is  not  liable  for  re-exchange  to  the  holder,  though  the  latter  may 
have  paid  it  as  indorser,  and  although  it  be  a  liquidated  sum. 
WooUey  v.  D.  Crawford.  Qd)  The  mode  of  payment  of  the  bills 
and  the  consequences  of  non-payment  are  governed  by  the  law  of 
the  country  in  which  the  payment  was  contracted  to  be  made. 
Cooper  V.  The  Earl  of  Waldegrave.  (e)     Moreover,  in  Franr 

*  607    ci%y.  Backer^  (J)  Lord  Camden  considered  *  that  the  twenty 

per  cent  was  made  by  the  Act  of  the  colony  a  liquidated 
demand,  and  therefore  distinguishable  from  re-exchange,  the  dif- 
ference upon  which  was  an  uncertain  damage.  In  the  present  case 
the  lOZ.  per  cent  is  made  payable  in  lieu  of,  and  stands  on  the 
same  footing  as,  re-exchange,  and  cannot  be  regarded  as  damages, 
technically  speaking,  liquidated,  any  more  than  the  re-exchange 
itself.  On  this  second  ground,  therefore,  the  present  case  is  also 
distinguishable  from  Francis  v.  Rucker^  (jg)  and  we  submit,  on 
both  grounds,  that  the  proposed  proof  cannot  be  admittied. 

Mr.  Bacon  and  Mr.  W.  F.  Robinson^  for  the  defendant  Hamil- 
ton.—  li  Francis  v.  Rucher  (^)  be  law,  our  right  of  proof  for  the 
sum  claimed  cannot  be  disputed.  The  engagement  entered  into 
by  the  acceptors  of  the  bills  was  to  pay  the  bills,  or  the  lOZ.  per 
cent,  the  consequent  damages  according  to  the  law  of  Louisiana, 
in  the  same  manner  as  if  they  bad  expressly  stipulated  to  do  so. 
The  sum  payable  for  damages  has  relation,  when  it  accrues,  to  the 
original  transaction,  and  becomes  part  of  the  debt.  In  Ex  parte 
Moore^  Re  Tyler ^  (a)  Lord  Thurlow  admitted  the  authority  of 

*  Francis  v.  Rucher ^(^g)  but  drew  a  distinction  between  it  and  the 
case  before  him  on  the  ground  that  proof  in  bankruptcy  could  only 
be  admitted  for  damages  existing  at  the  time  when  the  act  of 

(a)  2  Bro.  C.  C.  697.  (d)  2  Camp.  445. 

(6)  Page  194.  (e)  2  Beav.  282. 

(c)  Vol.  3,  pp.  163,  164.  (3)  Amb.  672. 
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bankraptcy  was  committed ;  but  that  distinction  now  no  longer 
exists.  The  Bankrupt  Law  Consolidation  Act,  1849.  (a)  The 
two  decisions  are  not  inconsistent.  In  the  other  cases  cited  the 
question  was  between  the  holder  and  acceptor,  not  between 
the  drawer  and  acceptor  of  the  bills.  This  claim  is  for 
damages,  which  may  fairly  and  reasonably  *  be  considered  *  608 
as  arising  naturally,  i,e,  according  to  the  usual  course  of 
things,  from  the  breach  of  contract  to  pay  the  bills,  or  which  may 
reasonably  be  supposed  to  have  been,  in  the  contemplation  of  both 
parties  when  they  made  the  contract,  the  probable  result  of  the 
breach  of  it.  It  is  a  claim,  therefore,  which  would  be  recoverable 
at  common  law.  Hadley  v.  Baxendale.  (6)  Where  a  bill  of 
exchange  is  drawn  in  one  country  and  payable  in  another,  and  is 
dishonoured,  the  drawer  is  liable  according  to  the  lex  loci  cantracttiSj 
and  not  according  to  that  of  the  country  in  which  the  bill  is  made 
payable.     Allen  v.  Kemble.  (c) 

Mr,  Daniel  replied. 

The  Lord  GHANCELix)R.  —  Mr.  Daniel  has  done  all  that  could 
be  done  in  support  of  the  case  of  those  who  have  the  good  fortune 
to  have  him  for  their  advocate ;  but  I  must  say  that  I  think  the 
merits  are  decidedly  against  hinx.  I  am  clearly  of  opinion  that 
Mr.  Hamilton  had  a  right  to  prove  for  this  10/.  per  cent  under  the 
deed.  It  would  be  a  great  injustice  if  he  had  not.  He  is  employed 
by  Messrs.  More  wood  &  Co.  to  buy  goods  for  them  upon  commis- 
sion, to  send  these  goods  to  Liverpool  in  the  United  Kingdom, 
and  he  is  desired  by  them  to  draw  bills  upon  them  for  the  price  of 
the  goods  and  commission,  which  they  undertake  to  accept  and  to 
pay.  He  does  buy  the  goods ;  he  does  draw  the  bills.  The  bills 
are  accepted,  and,  when  due,  are  dishonoured,  and  then  what  is 
the  situation  of  Mr.  Hamilton  ?  He  is  sued  and  obliged  to  pay 
the  amount  of  the  10/.  per  cent  in  consequence  of  a  law  subsisting 
in  Louisiana,  where  the  bills  were  drawn  or  where  the 
*  transaction  took  place.  He  being  thus  out  of  pocket  in  •  609 
respect  of  the  sum  that  he  had  paid  as  well  as  in  respect  of 
his  services  as  a  commission  merchant,  and  having  actually  paid 
the  10/.  per  cent,  it  is  alleged,  that  under  this  deed  of  composition, 
executed  between  these  gentlemen  and  their  creditors,  he  has  no 

(a)  Sect.  178.  (&)  9  Exch.  341.  (e)  6  Moore,  SU. 
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remedy  for  the  lOL  per  cent  which  he  so  paid.  It  wotdd  be  a 
great  injustice  that  he  should  lose  the  sum  which  he  has  paid  in 
obeying  their  commands.  As  the  case  was  ingeniously  put  by  Mr. 
Bobinson,  they  asked  him  to  be  their  surety,  and  he  became  their 
surety  by  drawing  the  bills,  and  in  that  character  was  called  on  to 
pay.  But  a  surety  has  a  right  against  his  principals  to  be  recouped 
what  he  has  paid  as  surety  at  their  request. 

Therefore,  according  to  law  and  justice,  this  demand  ought  to 
be  satisfied,  and  upon  this  general  principle,  that  it  is  a  damage 
naturally  flowing  from  the  breach  of  the  contract.  Where  there 
is  a  contract,  the  party  who  breaks  that  contract  is  liable  for  what 
may  be  considered  the  natural  and  proximate  consequence  of  that 
breach  of  contract.  Here  was  a  promise  to  pay  the  bills  when 
they  became  due ;  that  promise  was  broken :  the  payment  of  the 
102.  per  cent  was  the  natural  and  direct  consequence  of  that  breach 
of  contract,  and,  therefore,  the  party  to  whom  that  promise  was 
made  and  who  suffered  from  that  breach  of  the  promise  is  very  ill 
used  if  he  has  not  a  right  to  be  indemnified  in  respect  of  the  loss 
which  he  has  thus  sustained. 

This  reasoning,  I  think,  applies  generally  to  the  drawer  of  a  bill 

in  a  foreign  country  on  an  acceptor  in  another  foreign  country, 

where  there  may  be  a  re-exchange  or  some  law  giving  a  fixed  sum 

in  payment  of  exchange ;  because  what  is  paid  under  that  law  in 

lieu  of  re-exchange  is  a  necessary  consequence  of  the  breach 

*  610    of  contract  on  the  part  of  the  acceptor  of  the  bill,  and  •  I 

hate  no  doubt  that  in  an  action  at  law  in  an  English  Court 
it  might  be  recovered,  on  setting  out  the  acceptance,  the  dishonour, 
and  per  quod  that  the  plaintiff  was  compelled  to  pay  the  101.  per 
cent  to  the  holder  of  the  bill. 

That  seems  to  me  to  be  the  correct  principle,  and  we  have  the 
authority  of  Pothier  (a)  for  its  being  the  law  of  France,  and  it  has 
been,  I  believe,  since  included  in  the  commercial  code  of  the  Code 
Napoleon.  (6)  We  have  the  authority  of  Story,  the  great  jurist,  (c) 
who  gives  countenance  to  that  doctrine ;  and  we  have  that  which 
Mr.  Daniel  was  unable  to  cope  with,  viz.,  the  express  authority  of 
an  English  Court  of  justice  in  the  case  of  Francis  v.  Mucker,  (d) 

(a)  Pothier,  Contrat  d^ Exchange,  par  Dupin,  pi.  117. 
(&)  Code  de  Commerce,  liv.  1,  tit.  8,  §  13. 

(c)  Story  on  Bills  of  Exchange,  §  S98. 

(d)  Amb.  672. 
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which  is  expressly  in  point  with  the  present.  It  was  a  case  that 
was  well  considered  by  Lord  Camden,  who  so  felt  the  great  impor- 
tance of  it,  that,  in  order  to  settle  the  law  solemnly  and  finally,  he 
was  not  satisfied  to  do  what  I  believe  he  might  have  done  in  bank- 
ruptcy, but  he  directed  a  bill  to  be  filed,  so  that  his  opinion  might 
be  reviewed  and  the  opinion  of  the  House  of  Lords,  if  neces- 
sary, taken  upon  it.  (a)  His  *  decision,  however,  was  not  *  611 
appealed  against.  It  has,  I  believe,  been  considered  law 
ever  since,  and  is,  in  my  opinion,  consistent  with  reason  and  good 
sense. 

If  there  had  been  subsequent  decisions  which  were  at  variance 
with  it,  we  might  have  been  bound  by  the  more  recent  authorities ; 
but  notwithstanding  all  the  diligence  which  has  been  exercised  by 
Mr.  Daniel  and  his  learned  junior,  they  have  brought  no  single 
authority  that  directly  conflicts  with  that  case,  because  in  Ux  parte 
Moore  (i)  the  proof  was  allowed.  Some  observations  were  made 
by  Lord  Thurlow  respecting  Francis  v.  Mucker y  (c)  but  he  ac- 
quiesced in  it,  and  the  proof  was  allowed.  In  Napier  v.  Schnei- 
der y  (d)  a  gentleman  at  the  bar  asked  for  a  reference  to  the  Master 
as  to  the  amount  that  was  due  on  a  bill  of  excl>^nge  and  for  re- 
exchange  (not  10/.  or  207.  per  cent  or  any  given  percentage),  and 

(a)  The  petition  in  bankruptcy  was  presented  by  the  plaintiff  in  the  suit. 
Tench  Francis,  and  after  stating  the  facts  appearing  in  the  report  of  Francis  o. 
Bucker  (Amb.  672),  and  that  a  dividend  had  been  advertised,  it  prayed  that  the 
commissioners  might  be  ordered  to  admit  the  petitioner  to  prove  for  the  whole 
of  his  debt  under  the  commission,  viz.,  the  sum  for  which  the  bills  were  drawn, 
with  the  twenty  per  cent  thereon,  and  to  receive  a  dividend  in  respect  thereof; 
that  in  the  mean  time  the  assignees  might  be  restrained  from  making  a  dividend, 
or  ordered  to  retain  in  their  hands  sufficient  to  answer  the  petitioner's  dividend, 
and  that  the  bankrupts^  certificate  might  be  stayed  until  the  petitioner  should 
have  been  admitted  a  creditor  under  the  commission. 

The  following  was  the  order  made  upon  the  petition :  •— 

"August  4th,  1761. 

'*  Re  Hagen  and  Wolpman.  — I  do  order  that  the  said  petition  be  and  the 
same  is  hereby  dismissed,  but  such  dismission  of  the  said  petition  is  to  be  with- 
out prejudice  to  the  petitioner's  bringing  his  bill,  which  he  is  to  file  forthwith,  to 
ascertain  his  demand  in  respect  of  damages  mentioned  in  the  said  petition.  And 
I  do  order  that  in  the  mean  time  the  petitioner  be  at  liberty  to  enter  a  claim  for 
the  said  damages  before  the  commissioners  acting  under  the  said  commission, 
and  that  the  allowance  and  confirmation  of  the  said  bankrupts'  certificate  be 
stayed  until  further  order.  —  Camden,  C."  —  Reg.  Lib.  vol.  46,  p.  196. 

(6)  2  Bro.  C.  C.  697.  (c)  Amb.  672.  (d)  12  East,  420. 
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the  Court  held  that  the  Master  was  not  competent  to  enter  into  all 
this  calculation.  But  if  it  had  been  a  fixed  sum  of  10/.  per  cent, 
the  Master  would  have  had  no  difficulty,  and  I  am  inclined  to 
believe  that  in  such  a  case  the  counsel  who  made  the  application 
would  have  succeeded,  instead  of  failing.  The  case  of  WooUey  v. 
D.  Crawford  (a)  is  at  most  a  Nui  Friua  case,  and  the  point 
there  decided  only  applied  to  the  re-exchange,  not  to  a  sum  which 
was  liquidated,  which  could  have  been  easily  ascertained ; 

*  612   *  and  as  to  this  Mai  Prius  case,  if  it  had  been  expressly  in 

point,  I  should  have  said  that  it  could  not  at  all  outweigh 
the  solemn  decision  of  FraneU  v.  Mucker.  (5)  But  the  case  before 
us  is  distinguishable  from  it  because  it  is  only  there  said  that  a 
claim  in  respect  of  re-exchange  could  not  be  admitted,  and  here 
we  are  not  upon  re-exchange,  but  upon  a  liquidated  sum  of  10/.  per 
cent.  I  do  not,  therefore,  find  any  authority  at  all  to  conflict  with 
the  case  of  Francis  v.  Bucker,  (5)  and  upon  that  I  think  we  may 
safely  decide  in  favour  of  this  demand. 

The  Lord  Justice  Enight  Bruce.  —  I  also  think  that  the 
first  and  main  branch  of  the  question  must  be  answered  in  the 
affirmative. 

The  Lord  Justice  Turner.  —  I  say  nothing  as  to  how  this  case 
would  stand  as  between  a  holder  and  the  acceptors,  because  that  is 
not  the  case  before  us;  but,  as  between  the  drawer  and  the 
acceptors,  in  my  opinion,  there  is  a  liability  in  the  acceptors  which 
would  have  been  provable  under  a  bankruptcy.  Therefore  the  case 
of  Francis  v.  Rucker  (i)  is  distinct  upon  the  point ;  and  I  do  not 
think  that  that  authority,  after  having  examined  the  petition  which 
was  presented  in  the  bankruptcy,  is  confined  at  all  to  the  special 
circumstances  of  the  particular  case.  Whatever  the  eflTect  of  the 
cases  at  law  may  be,  as  between  the  holder  and  the  acceptor,  they 
do  not,  in  my  judgment,  affect  the  case  as  between  the  drawer  and 
the  acceptor ;  and  in  my  opinion,  therefore,  our  answer  must  be 
in  the  affirmative. 

(a)  2  Camp.  446.  (b)  Amb.  672. 
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THE  EARL  OP  TYRONE  v.  THE  MARQUIS  OP  WATER- 
FORD. 

I860.    March  10,  17,  24.    April  28.    Before  the  Lord  Chancellor  Lord  Camp- 
bell and  the  Lords  Justices. 

Under  a  testamentary  gift  "  to  my  brother  B.  and  to  his  children  in  succes- 
sion:" Held,  upon  the  construction  of  the  whole  will,  that  B.'took  an 
estate  tail  in  the  freeholds*  and  an  absolute  interest  in  the  leaseholds 
and  general  personal  estate.' 

Debts  due  to  the  testator  in  respect  of  collieries  belonging  to  him  in  the  county 
of  N.  held  to  pass  under  a  devise  of  all  land  and  property  belonging  to  him 
in  the  county  of  N. 

This  was  a  special  case  transferred  from  the  paper  of  the  Master 
of  the  Rolls,  and  heard  originally  by  the  full  Court  of  appeal. 

The  question  submitted  for  the  opinion  of  the  Court  arose  upon 
the  construction  of  the  will,  dated  the  17th  August,  1852,  of  the 
late  Marquis  of  Waterford,  which  was  in  the  following  terms :  — 

"  I,  Henry  Marquis  of  Waterford,  make  the  following  will :  I 
leave  Ford  Castle  and  all  land  and  property  belonging  to  me  in 
the  county  of  Northumberland  to  my  wife  Louisa  Ann,  Mar- 
chioness of  Waterford,  for  her  life  ;  and  I  desire  that  her  jointure 
shall  be  paid  out  of  my  said  property  in  the  county  of  Northumber- 
land. I  desire  that  my  debts,  or  interest  upon  them,  shall  be  paid 
from  the  income  of  my  Irish  property.  I  leave  to  my  sister  Sarah, 
Countess  Talbot,  lOOOZ.  a  year  for  her  life,  to  be  paid  out  of  the 
income  of  my  Irish  property.  If  my  wife  have  a  child  by  me,  I 
leave  to  the  said  child  all  my  property  of  every  kind,  except  my 
wife's  life-interest  in  my  property  in  the  county  of  Northumberland, 
and  except  the  Countess  Talbot's  life-interest  of  1000/.  a  year  in 
my  Irish  property.  In  case  my  wife  has  no  children  by  me,  I  leave, 
my  Irish  property,  subject  to  all  charges  upon  it,  to  my  brother  Lord 
John  Beresford  and  to  his  children  in  succession ;  and  in  case  my 
wife  have  no  children  by  me,  at  her  death  I  leave  all  my  English 
property  to  my  brother  Lord  John  Beresford  and  his  chil- 
dren in  succession.    I  leave  to  my  wife  all  my  plate,*  jewels,    *  614 

>  See  Lucas  v.  Goldsmid,  29  Beav.  661 ;  Be  Pollard,  2  N.  R.  404 ;  2  Jarman 
Wills  (Sd  £ng.  ed.),  377,  432,  433. 

*  See  Audsley  v.  Horn,  ante,  236 ;  2  Kent,  353,  354 ;  2  Jarman  Wills  (4th 
Am.  ed.),  350,  note  (1)  ;  Stokes  o.  Heron,  12  01.  &  Fin.  190. 
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and  money  which  may  stand  to  my  credit  at  Messrs.  Coutts',  on  the 
day  of  my  death." 

The  testator  died  on  the  29th  March,  1859,  without  having  had 
any  issue,  and  his  only  brother  Lord  John  Beresford  succeeded  to 
the  title,  and  took  out  letters  of  administration  of  the  personal 
estate  of  the  testator,  with  the  will  annexed,  the  Dowager  Mar- 
chioness of  Waterford  having  renounced  administration. 

At  the  date  of  his  will  and  of  his  death  the  testator  was  seised  in 
fee-simple  of  freehold  estates  in  the  counties  of  Waterford,  London- 
derry, Kilkenny,  and  Tipperary ;  and  of  other  freehold  estates  in  the 
county  of  Northumberland,  known  by  the  name  of  the  Ford  Castle 
Estates.  He  was  also  possessed  of  leasehold  estates  held  for  terms 
of  years  situate  both  in  England  and  in  Ireland,  and  intermingled 
with  his  freehold  estates  in  those  countries. 

The  relative  values  of  his  freehold  and  leasehold  estates  were  as 
follows:  Tlie  annual  rental  of  the  Irish  freeholds  was  about 
80,000Z.,  that  of  the  Irish  leaseholds  46Z.  3«.  Id.,  that  of  the 
English  freeholds  about  11,360Z.,  that  of  the  English  leaseholds 
281Z.  13«.  Id. 

He  kept  up  a  suitably  furnished  mansion-house  and  residence  at 
Curraghmore,  in  the  county  of  Waterford,  and  another  at  Ford 
Castle,  in  Northumberland.  Both  the  Irish  and  the  English  estates 
were  subject  to  large  encumbrances.  At  the  time  of  his  death  his 
personal  estate  (exclusive  of  leaseholds  for  years,  and  of  his  plate 
and  jewels,  and  of  his  balance  with  Messrs.  Coutts)  consisted  of 
arrears  of  rent  of  the  testator's  estates  in  England  and  Ireland,  of 
live  stock,  liouse  furniture,  and  effects,  colliery  materials,  colliery 
debts  due  to  the  estate,  cash  in  England  and  Ireland,  bal- 

*  615    ances  at  the  testator's  *  bankers  in  England  and  Ireland^ 

and  a  reversionary  share  of  a  fund  in  the  Court  of  Chancery 
in  England  in  a  suit  of  Beresford  y.  Armagh. 

The  only  persons  entitled  under  the  Statutes  of  Distribution  to 
the  personal  estate  of  the  late  Marquis  of  Waterford  were  his 
brother,  the  present  marquis,  his  widow,  the  dowager  marchioness, 
and  his  sister,  the  Countess  of  Shrewsbury  (in  the  will  called,  and 
at  the  date  thereof  being,  the  Countess  Talbot).  The  Earl  and 
Countess  of  Shrewsbury  had  disclaimed  all  interest  in  the  testator's 
personal  estate ;  and  the  present  marquis  and  the  dowager  mar- 
chioness had  made  certain  arrangements  with  one  another  on  the 
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assumption  that  the  residuary  personal  estate  was  not  disposed  of 
by  the  will. 

The  plaintiff  was  the  Earl  of  Tyrone,  the  eldest  son  of  the  pres- 
ent Marquis  of  Waterford,  an  infant,  by  his  special  guardian  Ad- 
miral Eden.  The  defendants  were,  the  present  Marquis  of  Water- 
ford,  the  Dowager  Marchioness  of  Waterford,  the  widow  of  the 
testator,  and  the  three  other  of  the  four  sons  and  only  children  of 
the  present  Marquis  of  Waterford,  by  their  guardian  the  Honour- 
able E.  Kenyon.  The  questions  for  the  opinion  of  the  Court 
were:  — 

1.  To  what  interests  have  the  present  Marquis  of  Waterford 
and  his  children  become  entitled  in  the  freehold  estates  and  chat- 
tels real  of  the  late  marquis  by  virtue  of  the  said  gift,  ^^  to  my 
brother  Lord  John  Beresford  and  to  his  children  in  succession  ?  " 

2.  Whether  any  and  what  portions  of  the  personal  estate  of  the 
late  marquis  (other  than  his  chattels  real,  his  plate,  his  jewels,  and 
his  balance  with  Messrs.  Goutts)  passed  by  his  will,  and  to  whom 
and  for  what  interests  ? 

*Mr.  RoundeU  Palmer  and  Mr.  JT.  T.  UrskinCj  for  the  *616 
plaintiff.  —  Upon  the  true  construction  of  the  will,  the  real 
estate  is  given  to  the  present  Marquis  of  Waterford  for  life,  with 
remainder  to  his  sons  in  tail  general  successively,  in  strict  settle- 
ment; and  the  chattels  real  and  general  personal  estate  to  the 
present  marquis  for  life  and  then  to  his  sons  successively  in  tail, 
so  that  upon  the  death  of  the  tenant  for  life,  they  would  vest  abso- 
lutely in  the  plaintiff.  The  word  "  children  "  is  not  used  in  the 
sentence  '^  to  my  brother  Lord  John  Beresford  and  his  children  in 
succession  "  as  a  word  of  limitation,  but  as  a  word  of  purchase. 
In  the  earlier  part  of  the  will,  where  the  testator  says, "  in  case  my 
wife  have  no  children  by  me,"  the  word  "  children  "  is  used  in  the 
ordinary  sense  of  that  word,  nor  is  there  any  context  in  this  will 
which  requires  a  different  construction  to  be  put  upon  it  in  the 
subsequent  clause ;  and  in  Ridgeway  v.  Munkittrich^  (a)  Lord  St. 
Leonards  said  :  ^^  It  is  a  well-settled  rule  of  construction,  and  one 
to  which,  from  its  soundness,  I  shall  always  strictly  adhere,  never 
to  put  a  different  construction  on  the  same  word  when  it  occurs 
twice  or  oftener  in  the  same  instrument,  unless  there  appear  a 

(a)  1  Dru.  ft  W.  84,  93. 
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clear  intention  to  the  contrary."  The  word  *'  children  "  does  not 
easily  admit  of  a  wider  sense.  Fride  v.  Fooks.  (a)  There  are 
few  instances  in  which  it  has  been  used  as  a  word  of  limitation. 
The  four  sons  of  the  present  marquis  having  been  all  living  at  die 
date  of  the  will,  WiltTi  Case  (6)  has  no  application.  The  children 
moreover,  cannot  take  concurrently,  either  as  between  themselves 
or  as  between  them  and  their  father.  The  words  ^^  in  succession" 
render  such  an  interpretation  impossible.  Crone  v.  OdelL  (c) 
If  then  the  word  "  children  "  does  not  mean  "  issue,"  and 

*  617    *  they  and  their  father  cannot  take  concurrently,  the  father, 

it  is  submitted,  can  only  take  an  estate  for  life.  Craufard  v. 
2Votter,  (d)  Aud%ley  v.  Hom^  (e)  Buffar  v.  Bradford,  (jg)  He  can- 
not take  an  estate  tail ;  for  then,  if  he  should  not  have  barred  the 
entail,  there  would  upon  his  death  be  two  estates  tail  in  his  eldest 
son,  one  by  descent  and  the  other  by  purchase.  The  words  "  in 
succession  "  follow  the  word  "  children  "  in  the  will,  and  are  appli- 
cable, therefore,  as  between  them  irder  %e  as  well  as  between  them 
and  their  father.  Ongley  v.  Feale,  (A)  Viner's  Abr,  (t)  Lowe 
V.  Davies^  (k)  Webb  v.  Bingj  (/)  Young  v.  Shepherd,  (m)  Then 
what  interests  are  the  children  to  take  successively  as  between 
themselves  —  estates  for  life  or  estates  tail  ?  The  word  "  property" 
used  in  the  will  carries  the  inheritance  of  the  real  estate,  and  as 
to  the  real  estates,  whether  in  England  or  Ireland,  it  is  submitted 
that  the  legal  estate  is  in  the  father,  and  that  estates  tail  are  given 
after  the  death  of  the  father  to  the  children  successively,  with  an 
ultimate  limitation  to  the  father  in  fee.  Oddie  v.  Woodford.  («) 
As  to  the  leaseholds,  the  gift  being  not  by  way  of  executory  trust, 
they  will  vest  absolutely  in  the  plaintiff  on  his  taking  the  first 
estate  of  inheritance  in  the  reality.  Rowland  v.  Morgan,  (o) 
Lastly,  it  is  submitted  that  the  general  personal  estate  all  passed 
by  the  will.  It  is  said  that  because  the  property  given  by  the  will 
is  described  under  the  heads  English  property  and  Irish  property, 
the  gift  was  not  meant  to  include  the  general  personal  estate ;  but 

(a)  3  De  6.  &  J.  262.  (i)   VoL  8,  tit  Devise  (D),  19, 60. 

(6)  6  Rep.  17.  •  (A;)  2  Ld.  Raym.  1661. 

(c)  1  Bal.  &  B.  446 ;  3  Dow,  61.  (/)   2  K.  &  J.  669. 

(d)  4  Mad.  361.  (m)  10  Beav.  207. 

(c)  26  Beav.  196 ;  1  De  G.,  F.  &  J.  226.      (n)  3  Myl.  &  Cr.  684. 
(g)  2  Atk.  220.  (o)  2  Phil.  764. 

(h)  2  Ld.  Raym.  1812. 
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we  submit  that  the  personal  estate  may  be  considered  as  having  a 

locality,  so  as  to  be  included  under  those  heads ;  and  that 

such  *  portion  as  would  vest  in  an  executor  under  an  Eng-    *  618 

lish  probate  passes  under  the  description  English  property, 

and  such  portion  as  vests  in  him  under  an  Irish  probate  passes  as 

Irish  property,  and  that  this  applies  also  as  to  the  arrears  of  rent 

due  in  the  two  countries. 

Mr.  Lloyd  and  Mr.  H.  B.  Farrer^  for  the  thiree  younger  children 
of  the  present  marquis.  — The  words  "  in  succession,"  there  being 
nothing  to  show  in  what  order  the  devisees  are  to  take,  make  the 
devise  void  for  uncertainty.  Windsmore  v.  Hubbard,  (a)  The 
common  law  is  not  a  guide  here  to  the  exposition  of  the  words  ^^  in 
succession,"  as  between  the  children,  i.e.  that  the  property  is  to  go 
to  them  in  succession  according  to  seniority,  as  in  a  fee,  for  the 
word  property  does  not  necessarily  carry  the  fee.  But  rather  than 
to  construe  the  gift  so  as  to  render  the  devise  void,  the  Court  will 
reject  the  words  "  in  succession."  Jesson  v.  Wright^  (6)  Roddy 
V.  Fitzgerald,  (c)  Rejecting  those  words,  the  gift  would  be  to  the 
father  and  children  as  joint-tenants  in  fee,  Ma%on  v.  Clarke^  (d)  the 
word  property  passing  every  thing  belonging  to  the  testator  at  his 
death.  Arnold  v.  Arnold,  (e)  If,  however,  the  words  "  in  succes- 
sion "  are  to  be  retained,  then  they  apply  only  as  between  the 
father  and  the  children,  children  being  nomen  collectivum :  King 
V.  Melling^  (^)  Phipps  v.  Lord  Mvlgrave^  (h)  Doe  d.  Burrin  v. 
Charlton^  (V)  Charlton  v.  Craven;  (Jc)  so  that  the  marquis  will 
take  an  estate  for  life,  with  a  vested  remainder  in  all  the  children  as 
joint-tenants  absolutely.  If  the  words  ^^  in  succession  "  are 
retained  and  applied  as  between  the  *  children  inter  se^  as  *  619 
well  as  between  the  father  and  the  children,  the  effect  will 
be  to  give  the  father  and  the  children  successive  life-interests  one 
after  another,  according  to  seniority,  the  inheritance  remaining 
undisposed  of.     Ghreenwood  v.  Tyber.  (J) 


(a)  Cro.  Eliz.  58. 

W 

2Myl. 

&K.  ] 

566. 

(6)  2  Bligh,  1. 

{g) 

1  Vent 

231. 

(0 

6  H.  L.  Caa.  823. 

W 

6T.  R 

320. 

id) 

17  Beav.  126. 

(0 

IMan. 

&Gr 

429. 

(Jc) 

Cited  in  Mellish  v. 

Melliflh, 

2  3. 

&  C.  620. 

(0 

Cro.  Jac.  66. 
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Mr,  Selwyn  and  Mr,  Vaughan  Hawkins^  for  the  Dowager  Mar- 
chioness of  Waterford.  —  The  generality  of  the  expression  "  prop- 
erty" is  here  controlled  by  the  context.  The  word  is  nsed 
frequently  in  the  course  of  the  will ;  and  in  some  places  in  a  sense 
applicable  to  the  real  and  leasehold  property  only,  or  to  property 
from  which  income  can  be  derived.  For  instance,  in  the  earlier 
part  of  the  will,  the  jointure  could  not  be  intended  to  be  chained 
on  the  furniture  of  the  Northumberland  property,  nor  the  debts  or 
interest  on  them  to  be  paid  out  of  income  to  be  deriTcd  from  the 
furniture  at  Tullamore,  or  the  live-stock,  including  stud  of  horses, 
on  the  Irish  property.  The  scheme  of  the  will  shows  that  suc- 
cession in  some  form  was  intended,  and  succession  of  enjoyment 
is  inapplicable  to  the  general  personal  estate ;  therefore  intestacy, 
total  or  partial,  must  have  been  contemplated  as  to  the  general 
personal  estate.  It  is  submitted  that,  except  as  to  the  articles 
specifically  bequeathed,  there  is  a  total  intestacy  as  to  the  per- 
sonalty. 

The  Attorney-Qeneral  and   Mr.  H6bh<ni$e,  for  the  marquis. — 
The  words  '^  in  succession  "  must  be  taken  to  apply  to  the  father 
and  the  children  collectively.    If  those  words  were  not  in  the  will, 
the  father  and  the  children  would  take  in  fee-simple  as  joint- 
tenants  :  WUd^s  Case  (a)  ;  but  the  introduction  of  the  words 

•  620   "  in  succession"  show  an  *  intention  that  they  should  not 

take  collectively,  but  one  after  another.  If  it  were  possible 
that  estates  in  fee-simple  could  be  taken  in  succession,  each  would 
take  a  fee-simple  one  after  the  other ;  but,  that  being  impossible 
according  to  law,  each  takes  successively  the  largest  estate  which 
the  law  allows  of  being  so  taken,  viz.,  an  estate  tail.  The  objec- 
tion that  in  that  case  the  eldest  son,  if  the  marquis  did  not  bar 
the  entail,  would,  on  the  death  of  the  marquis,  take  two  estates 
tail,  is  purely  technical,  for  one  estate  would  merge  in  the  other. 

[The  Lord  Justice  Turner.  —  Has  the  Wills  Act.  1  Vict.  c.  26, 
§  28,  any  bearing  upon  the  question  ?] 

Under  the  word  "  property"  the  fee  would  pass  under  the  Act, 
unless  a  contrai^  intention  appears  on  tlie  will,  but  the  Act  does 
not  say  what  is  to  happen  if  such  an  intention  does  appear. 

(a)  6  Rep.  17  a. 
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Taking  then  the  words  "  in  succession"  in  their  ordinary  sense, 
the  father  and  children  would  take  one  after  the  other,  according 
to  seniority,  an  estate  tail  by  purchase ;  and  this  Construction  is 
fortified  by  the  absence  from  the  will  of  any  limitation  over. 
The  same  words  occurring  in  the  same  instrument  with  reference 
to  different  subjects,  need  not  necessarily  receive  the  same  con- 
struction: In  re  Mores*  Trust;  (a)  but  whether  the  children  are 
to  take  under  the  will  in  succession  by  purchase,  or  by  limitation, 
the  effect  in  either  case  is  that  the  marquis  takes  an  estate  tail  in 
possession.  Robinson  v.  Robinson^  (V)  Mellish  v.  Mellish,  (c) 
Mandeville*s  Case^  (c?)  Doe  d.  Phipps  v.  Lord  Mulgrave^  (e)  Webb 
V.  Byng,  (^)  As  to  the  personal  estate  in  England,  there  is 
intestacy  during  the  life  of  the  dowager  marchioness  in  the 
whole,  except  the  personalty  *  on  the  Northumberland  *  621 
estate,  and  the  articles  specifically  bequeathed  to  her. 

Mr.  Roundell  Palmer^  in  reply.  —  To  construe  "  children"  as  a 
word  of  limitation  there  must  be  a  stronger  context  than  is  to  be 
found  in  this  will.  Mandeville^s  Case  (d)  went  upon  the  words 
"  heirs  of  the  body."  Robinson  v.  Robinson  (A)  turned  on  the 
word  "  perpetuity "  in  the  gift  of  the  presentations  to  the  first 
devisee  of  the  land ;  and,  in  the  other  cases  cited,  the  decision 
turned  also  on  the  cogency  of  the  context  of  the  particular  will. 
So  also  in  the  cases  where  child  or  children  has  been  held  nomen 
coUectivum.  Doe  d.  Garrod  v.  Garrod^  (%)  Doe  d.  Jones  v. 
Davies.  (A:)  And  in  Heron  v.  Stokes^  (J)  Lord  St.  Leonards,  com- 
menting on  Wild*s  Case^  (m)  is  represented  as  saying :  "  Certainly 
the  more  natural  construction  of  a  gift  to  one  and  his  cl^ildren, 
there  being  no  children  in  esse  at  the  time,  and  that  which  I 
should  have  adopted  in  the  absence  of  authority  the  other  way, 
would  be  to  hold  it  a  gift  to  the  parent  for  life  with  remainder 
to  the  children.  What  is  there  to  prevent  the  children  taking  in 
this  manner?"    Neither  the  use  of  the  words  "in  succession," 

(a)  10  Hare,  171. 

(&)  Burr.  38 ;  2  Vea.  225 ;  1  Ken.  298 ;  S.  C.  nam.  Robinson  v.  Hicks,  8  B. 
P.  C.  Toml.  180. 

(c)  3  B.  &  C.  520;  3  D.  &  By.  804.        (i)  2  B.  &  Ad.  87. 

(d)  Co.  Liu.  26  b.  ik)  4  B.  &  Ad.  43. 

(0  5  T.  R.  328.  (0   2  Dr.  &  War.  89,  107. 

(g)  2  K.  &  J.  669.  (m)  6  Rep.  17. 

(h)  1  Burr.  38. 
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nor  that  of  the  word  "property,"  necessarily  shows  that  the 
objects  of  the  gift  are  to  take  tlie  same  quantity  of  interest  in 
succession,  i.e.  that  each  is  to  take  in  succession  exactly  the 
quantity  of  interest  which  the  one  preceding  him  took  —  but  is 
quite  consistent  with  a  difference  in  the  nature  of  the  estates 
taken  by  them.  The  true  construction  of  the  gift  is,  that  the 
objects  are  to  take  in  succession  according  to  the  ordinary  limitsr 
tions  in  a  strict  family  settlement,  i.e.  that  the  children 

*  622  should  take  successively  *  in  tail  according  to  seniority, 

and  that  the  father  should  take  a  life-interest.  Ginger  v. 
White,  (a)  Then  as  to  the  personal  estate,  the  word  property  is 
sufficiently  comprehensive  to  carry  the  whole,  just  as  a  residuary 
gift  would,  except  that  there  is  a  restriction  as  to  locality  to  Eng- 
land and  Ireland.  Property,  though  described  in  the  will  as  pro- 
ducing income,  will  include  the  furniture,  live  stock,  stud,  &c., 
for  these,  according  to  the  ordinary  practice  in  administering 
estates  given  in  succession,  may  be  converted  into  money  and  the 
proceeds  invested.  So  also  the  personal  property  in  England,  not 
specifically  bequeathed,  must  be  accumulated  during  the  life  of 
the  dowager  marchioness,  and  the  accumulations  will  pass  after 
her  death  under  the  term  "  property."  Ounninffham  v.  Mur- 
ray.  (fr) 

Judgment  reserved. 

April  28. 

The  Lord  Chancellor.  —  In  making  this  extraordinary  will, 
the  noble  testator,  while  labouring  to  be  brief,  is  rather  obscure ; 
but,  after  attentively  considering  it,  I  have  come  to  a  conclusion 
on  the  several  questions  arising  upon  its  construction  quite  satis- 
factory to  my  own  mind. 

As  far  as  the  freehold  estates  are  concerned,  I  think  the  only 
question  deserving  serious  attention  is,  whether  the  present  Mar^ 
quis  of  Waterford  takes  an  estate  for  life  or  an  estate  tail  ?  The 
claims  and  the  arguments  founded  on  the  proposed  rejection 
from  the  will  of  the  words  '^  in  succession "  always  appeared  to 
me  to  be  wholly  untenable.  Such  words  have  been  rejected 
from  a  limitation,  even  in  a  deed ;  but  that  was  on  the  supposed 

(a)  Willes,  348. 

(6)  1  De  6.  &  Sm.  866 ;  and  12  Jar.  647,  on  appeal. 
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*  uncertainty  respecting  the  order  in  which  the  objects  were  *  628 
to  take.  Here  there  can  be  no  doubt  upon  this  point ;  for, 
according  to  repeated  decisions,  the  father  taking  first,  the  sons 
would  take  according  to  their  priority  of  age.  The  words  pro- 
posed to  be  struck  out  in  the  present  will  are  most  essential  to  the 
meaning  of  the  testator,  and  there  can  be  no  difficulty  in  giving 
effect  to  them. 

Had  this  been  an  executory  trust,  directing  the  estates  to  be 
settled  "  on  Lord  John  Beresford  and  his  children  in  succession," 
I  should  have  thought  there  was  strong  reason  for  contending  that 
—  in  the  language  of  Buller,  J.,  in  Doe  v.  Lord  Mulgrave  (a)  — 
^^  it  is  an  epitome  of  a  strict  settlement."  But,  considering  that 
this  is  a  limitation  in  a  will,  to  operate  directly,  I  think  we  are 
not  at  liberty  to  put  such  an  interpretation  upon  it.  We  must 
look  to  the  language  actually  employed  by  the  testator,  and  con- 
sider what  intention  he  thereby  expresses,  and  how  far,  and  in 
what  manner,  by  the  rules  of  law,  this  intention  can  be  effectuated. 
Now  I  have  very  little  doubt  that  the  testator  when  he  wrote  "  in 
case  my  wife  lias  no  children  by  me,  I  leave  my  Irish  properly  to 
my  brother  Lord  John  Beresford  and  to  his  children  in  succes- 
sion," he  meant  that  his  brother  Lord  John  Beresford  should 
hold  the  Iridh  estates  as  he  himself  had  held  them,  and  that  each 
son  of  Lord  John  should  successively  take  a  similar  interest  in  the 
estates.  He  does  not  use  words  technically,  but  according  to  their 
usual  meaning  in  the  English  language. 

The  great  lexicographer  Dr.  Johnson  says,  ^^  succession  "  means 
a  ^^  series  of  persons  following  one  another ;  a  lineage ;  an 
order  of  descendants."  Each  individual  in  *  the  series  is  *  624 
supposed  to  be  in  the  same  character  and  to  enjoy  the  same 
things.  To  illustrate  this,  I  may  quote  Sir  Wiluam  Blackstonb, 
not  as  a  law  authority,  but  as  a  classical  writer  and  a  master  of 
genuine  Anglicism.  In  his  Commentaries,  after  jnentioning  the 
marriage  of  Henry  VII.  with  the  daughter  of  Edward  IV.,  he  says, 
"  Henry  VIII.,  the  issue  of  this  marriage,  succeeded  to  the  crown 
by  clear  indisputable  hereditary  right,  and  transmitted  it  to  his 
three  children  in  successive  order." 

The  crown  going  to  Henry  VIH.  and  his  children  in  succession, 
he  having  held  it  in  full  sovereignty,  it  went  in  succession  to 
Edward  VI.,  to  Queen  Mary,  and  to  Queen  Elizabeth. 

(a)  6  T.  R.  820,  824. 
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The  law  would  not  permit  Lord  John  Beresford  and  his  four 
sons  each  to  take  a  fee-simple  in  succession ;  but  to  carry  his  inten- 
tion into  effect,  Lord  John  himself  may  take  an  estate  tail ;  and, 
in  my  opinion,  this  is  the  true  construction  of  the  will. 

I  do  not  think  that  this  is  at  variance  with  any  decided  case  or 
rule  at  law.  If  we  are  here  to  regard  the  force  to  be  given  to 
words  in  a  will,  considering  whether  they  are  used  as  words  of 
limitation  or  words  of  purchase  (a  distinction  and  a  phraseology 
probably  wholly  unknown  to  the  testator),  Lord, Ken  yon  says  in 
Doe  V.  Lord  Mulgrave^  (a)  "  The  words '  first  and  every  other  son,' 

*  children,'  or '  heir,'  may  be  taken  as  words  of  limitation  where 
it  is  necessary  to  give  them  that  construction  in  order  to  effectuate 
the  intention  of  the  devisor ;  though,  ordinarily  speaking,  they  are 

words  of  purchase." 

*  625        Practically,  and  with  a  view  to  the  interests  of  this  *  noble 

family,  it  is  quite  immaterial  whether  the  sons  of  Lord  John 
are  considered  to  take  successively  remainders  in  tail.  If  they 
do,  this  would  be  no  objection  to  an  estate  tail  vesting  in  Lord 
John. 

Looking  to  other  parts  of  the  will,  no  expression  is  to  be  found 
intimating  an  intention  that  Lord  John  should  take  only  an  estate 
for  life ;  and  the  testator  shows  that  he  knew  how  an  estate  for 
life  was  to  be  created  by  express  words. 

Upon  the  whole,  my  opinion  is  that  Lord  John  takes  as  tenant 
in  tail  the  freehold  estates  in  Ireland,  and,  subject  to  the  dowager 
marchioness's  life-interest,  the  freehold  estates  in  England. 

As  a  necessary  consequence,  he  takes  absolutely  the  leasehold 
estates  in  Ireland,  and,  subject  to  the  dowager  marchioness's  life- 
interest,  the  leasehold  estates  in  England. 

.  With  respect  to  the  personalty,  I  think  there  is  no  intestacy 
except,  during  the  life  of  the  dowager  marchioness,  as  to  person- 
alty in  England  not  specifically  bequeathed.  The  word  "  prop- 
erty "  used  in  this  will  appears  to  me  to  have  its  most  extensive 
signification.  Personal  property  may  have  a  locality,  as  we  well 
know  from  the  many  cases  in  the  books  respecting  bona  notabUia; 
and  in  the  late  case  of  Horsfield  v.  Ashtotij  (6)  the  House  of  Lords 

(a)  6  T.  R.  320,  323. 

(6)  2  Jur.  N.  S.  193 ;  S.  C.  on  app.,  nom,  Ashton  o.  Honfield,  6  Jar.  N.  S. 
855. 
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gave  full  effect  to  the  doctrine  of  the  locality  of  personalty,  where 
the  subject  of  the  gift  is  intelligibly  described. 

Of  course  the  dowager  marchioness  takes  for  her  life, 
*  along  with  Ford  Castle  and  the  land  in  Northumberland,    *  626 
the  personalty  in  Northumberland ;   and  she  takes  abso- 
lutely all  the  plate,  jewels,  and  money  specifically  bequeathed 
to  her. 

I  may  conclude  by  expressing  my  satisfaction  that,  although  the 
testator  ran  the  great  risk  of  making  his  own  will,  and  (as  we  are 
given  to  understand)  refused  the  repeated  solicitations  of  his 
friends  to  call  in  professional  assistance,  we  are  enabled,  consist- 
ently with  the  rules  of  law,  to  put  a  construction  upon  it  which 
may  probably  be  according  to  his  real  intentions. 

The  Lord  Justice  Knight  Bruce.  —  According  to  what  appears 
to  me  the  true  construction  of  the  will  before  us  in  this  case,  the 
holograph  composition  of  a  peer  of  large  possessions,  the  word 
"  property,"  as  used  by  the  testator,  means  *'  real  and  personal 
property,"  and  ought  to  be  so  treated.^  I  think  also  that  the  will 
ought  to  be  read  and  interpreted  as  giving  nothing  to  any  present 
or  future  son  or  daughter  of  the  present  Lord  WateY'ford,  but  as 
giving  to  the  present  Lord  Waterford  an  estate  tail  in  the  real 
property  devised  and  the  absolute  interest  in  the  personalty 
bequeathed,  but  subject  of  course  to  the  gifts  made  by  the  will  to 
•the  testator's  widow  and  sister  respectively. 

It  is  true  that  the  will  contains  the  word  ^^  income,"  but  that 
word,  as  I  consider,  is  not  sufficient  to  confine  and  does  not  con- 
fine the  meaning  of  the  expression  "  property  "  to  realty,  or  to 
realty  and  chattel  leaseholds.  It  is  true  also,  that  the  present 
Lord  Waterford's  four  sons  (parties  in  this  matter)  were  born 
before  the  date  of  the  will,  and  that  it  does  not  contain  the  word 
"  issue  "  or  the  word  "  descendants,"  or  any  expression 
relating  to  *  posterity,  which,  according  to  common  usage,  *  627 
is  equally  extensive ;  but  it  does  not  direct  a  settlement  to 
be  made,  nor  points  to  any  instrument  to  be  thereafter  executed, 
and  it  twice  contains  the  expression  *'  in  succession."  That 
expression,  by  which,  as  I  apprehend,  the  testator  refers  exclu- 
sively or  otherwise  to  succession  between  or  among  the  offspring 
or  some  of  the  offspring  of  his  brother,  precludes,  I  think,  the  pos- 
^  See  1  Jarman  Wills  (Sd  £ng.  ed.),  686. 
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sibility  of  saying  that  the  sons  of  the  present  Marquis  of  Waterford 
were  meant,  either  by  way  of  remainder  or  otherwise,  to  take  a 
fee-simple  in  thp  real  property  or  in  any  part  of  it ;  nor  does  the 
language  of  the  will,  in  my  opinion,  authorize  us  to  hold  that  any 
one  of  the  four  sons  is  made  by  it  a  tenant  in  tail,  whether  in  pos- 
session or  in  remainder. 

But  why,  it  may  be  asked,  should  they  not  be  deemed  tenants 
for  life  in  possession  or  remainder  ?  The  answer,  as  I  conceive, 
is,  that  the  proposition  is  not  so  clearly,  distinctly,  or  positively 
supported  by  the  letter  as  to  render  necessary  so  violent  a  contra- 
diction to  the  spirit  of  the  instrument.  The  word  "  children  "  is  a 
flexible  expression,  and  according  to  a  correct  use  of  the  English 
language  has  more  meanings  than  one.  Authoritative  writers,  as 
well  as  the  habits  of  educated  society,  show  that  an  accurate 
speaker  may,  without  impropriety,  use  the  term  "  children  "  for 
the  purpose  of  indicating  offspring,  or  descendants,  or  posterity, 
in  whatsoever  degree.  ^  If,  therefore,  in  this  will,  we  read  the 
word  "  children  "  as  equivalant  to  "  issue,"  or  "  descendants, "  we 
read  it  in  one  of  the  seiises  belonging  to  it,  though  not  in  that 
which  is  the  most  usual ;  nor  are  the  instances  few  in  which  our 
Courts  of  justice  construing  testamentary  dispositions  have  so  in- 
terpreted it.  I  agree  that  the  word  "  children,"  when  used  in  a 
will  for  the  purpose  of  indicating  relationship  and  not  age,  must 
generally  or  universally,  in  the  absence  of  an  explanatory 

*  628    context  or  *  extraneous  evidence  showing  facts  rendering  it 

impossible,  or,  at  least,  very  highly  improbable,  that  it 
could  have  been  used  as  what  lawyers  call  a  word  of  "  purchase," 
or  as  indicating  offspring  only  in  the  first  degree,  be  construed  to 
be  a  word  of  purchase,  and  to  mean  only  offspring  in  the  first 
degree.  Here,  I  think,  we  have  an  explanatory  context.  And, 
taking  the  whole  language  of  the  present  will  together,  I  am  of 
opinion  that  the  testator  must  be  deemed  to  have  used  the  phrase 
^^  his  children  in  succession  "  as  a  phrase  of  limitation,  and  that 
the  result  is  what  1  have  stated. 

Of  course  I  have  not  failed  to  observe  the  word  "  children " 
which  the  testator  has  used  twice,  or  the  phrase  ^^  has  no  children 
by  me  "  which  he  has  also  used  twice.  Whatever  in  any  imag- 
inable event  that  has  not  happened  might  have  been  the  force  or 
effect  of  any  of  these  expressions,  by  none  of  them,  I  think,  is  the 
^  See  Prowitt  v.  Rodman,  37  N.  Y.  42. 
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interpretation  of  the  will  affected  with  reference  to  any  person  who 
has  come  or  can  come  into  existence. 

It  appears  to  me  that  the  debts,  whether  for  rent  or  otherwise, 
which  at  the  testator's  decease  were  due  to  him  from  persons  then 
resident  in  Northumberland,  were  property  then  in  Northumberland 
within  the  meaning  of  the  will ;  and  that  the  debts,  whether  for 
rent  or  otherwise,  which  were  then  due  to  him  from  persons  then 
resident  in  Ireland,  were  property  then  in  Ireland  within  the 
meaning  of  the  will. 

With  regard  to  so  much  of  the  testator's  real  and  personal 
property  as  at  the  time  of  his  decease  was  in  England,  I  think  that 
during,  but  only  during,  his  widow's  life  there  is  intestacy  con- 
cerning it ;  except  that  the  lady  takes  a  life-interest  in  the  North- 
umberland property,  and  takes,  of  course  absolutely,  the  plate 
and  jewels  and  *  balance  at  a  banking  house  given  to  her  at  *  629 
the  end  of  the  will ;  the  last  clause  in  which  must,  I  think, 
be  taken  as  if  the  word  "  but "  or  "  however  "  had  stood  at  the 
head  of  it. 

The  Lord  Justice  Turner.  —  I  am  also  of  opinion  that,  accord- 
ing to  the  true  construction  of  this  will,  the  defendant,  the  Mar- 
quis of  Waterford,  takes  an  estate  tail  in  the  freeholds  and  an 
absolute  interest  in  the  leaseholds  both  in  England  and  in  Ireland, 
subject  of  course  as  to  the  estates  in  Northumberland  to  the  life- 
interest  of  the  dowager  marchioness,  and  as  to  the  estates  in 
Ireland  to  the  annuity  of  1000/.  a  year  to  Lady  Shrewsbury. 

I  do  not  think  it  necessary,  in  order  to  arrive  at  this  conclusion, 
to  determine  whether  the  word  "  children,"  as  used  in  this  will,  is 
to  be  considered  as  a  word  of  limitation  or  a  word  of  purchase,  and 
I  do  not  mean,  therefore,  to  give  any  opinion  upon  that  point. 
Assuming  (which  is  the  view  most  unfavourable  to  the  defendant 
the  marquis's  taking  an  estate  tail)  that  the  word  "  children  "  is 
to  be  considered  as  a  word  of  purchase,  I  think  we  are  driven  to 
the  same  conclusion  as  results  from  its  being  considered  as  a  word 
of  limitation.  The  will  is  in  these  terms  :  [His  Lordship  read  the 
will.]  Now,  assuming  the  word  "  children  "  to  be  a  word  of  pur- 
chase and  not  of  limitation,  I  see  no  ground  for  the  argument,  that 
the  marquis  and  his  children  take  different  estates.  They  all  take 
under  the  same  devise,  {tnd  they  are  to  take  in  succession,  and  the 
words  of  the  devise  must,  I  think,  have  the  same  application  and 
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effect  as  to  each  of  them.    Again,  I  think  that  under  this  devise 
the  marquis  and  his  children  cannot  take  life^states  only ; 

*  680    for  both  the  fee  in  the  freeholds  and  the  *  whole  interest  in 

the  leaseholds  is  included  in  the  devise,  the  word  "  property" 
passing  the  fee  and  the  statute  also  operating  to  pass  it  ,(a)  there 
being  no  intention  to  the  contrary  appearing  by  the  will.  Besides, 
the  context  of  the  will  in  the  dispositions  in  favour  of  the  dowager 
marchioness  and  of  Lady  Shrewsbury  shows,  that  where  the  tes- 
tator intended  to  create  a  life-interest  only,  he  knew  how  to  ac- 
complish that  end. 

It  follows,  then,  that  under  this  devise  the  marquis  and  his  chil- 
dren must  have  been  intended  to  take  estates  in  fee  or  estates  tail 
in  succession.  The  marquis,  I  think,  it  is  perfectly  clear  was  in- 
tended to  be  the  first  taker.  If  the  persons  to  take  in  succession 
after  him  had  been  strangers,  it  might  perhaps  have  been  consid- 
ered, that,  although  th^  law  would  not  allow  such  a  succession,  the 
testator  might  have  intended  the  successors  to  take  upon  failure  of 
heirs  general  of  the  marquis,  and  so  the  marquis  might  have  taken 
the  fee,  the  dispositions  in  favour  of  the  successors  being  void ;  but 
the  persons  to  take  after  the  marquis  being  his  children,  it  is  plain 
that  the  testator  could  not  have  contemplated  the  failure  of  heirs 
general  of  the  marquis  as  the  event  in  which  the  successors  were 
to  take,  and  this  being  the  case,  the  marquis  could  only  have  been 
intended  to  take  an  estate  tail. 

This  distinction  is  well  pointed  out  in  Crumble  v.  Jones^  (i)  and 

is  referred  to  in  Ginger  v.  White.  (<?)     It  may  be  said  that,  in 

those  cases  and  others  of  the  same  class,  the  question  depends  upon 

the  meaning  to  be  attached  to  the  word  '^  heirs,"  whether  it  was 

to  be  interpreted  heirs  general  or  heirs  of  the  body ;  but  it 

*  631    can,  *  as  it  seems  to  me,  make  no  difference  in  principle 

whether  the  question  depended  upon  the  meaning  to  be  at- 
tached to  a  particular  word  or  to  an  entire  disposition.  In  each 
case  the  intention  of  the  testator  must  be  the  governing  rule,  and 
the  principle  of  those  cases,  therefore,  seems  to  me  to  apply  to  the 
present. 

It  was  said  that  it  could  not  be  intended  that  the  marquis  should 
take  an  estate  tail,  for  that  there  would  then,  upon  his  death,  be 

(a)  See  7  Will.  4  &  1  Vict.  c.  26,  §  28. 

(b)  Willea.  167.  {c)  WiUes,  348. 
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two  estates  tail  in  the  eldest  son,  one  by  descent,  the  other  by 
purchase ;  but  I  see  no  absurdity  in  supposing  that  the  testator 
intended  to  give  the  sons  estates  tail  in  remainder  during  the  life 
of  the  father,  when  they  would  otherwise  have  had  only  estates  in 
expectancy. 

Other  arguments  were  advanced,  both  on  the  part  of  the  plain- 
tiflF  and  of  the  younger  children,  against  the  view  which  I  have 
taken  upon  the  construction  of  this  will;  but  I  think  they  all 
depended  more  or  less  upon  one  or  other  of  the  points  to  which  I 
have  adverted,  and  it  is  not  necessary,  therefore,  further  to  refer 
to  them. 

Upon  the  whole,  I  am  fully  satisfied  that,  on  the  true  construc- 
tion-of  the  will,  the  marquis  takes  an  estate  tail  in  the  freeholds, 
and,  consequently,  an  absolute  interest  in  the  leaseholds,  both  in 
England  and  Ireland. 

Then,  as  to  the  general  personal  estate,  I  am  of  opinion  that  it 
was  meant  to  pass  and  passes  under  the  word^  "  property."  That 
word  has  an  extensive  signification.  It  must  have  its  full  effect, 
unless  controlled  by  tjie  context,  and  I  think  there  is  no  sufficient 
context  to  control  it.  The  material  difficulty  has  appeared  to  me 
to  be  the  description  of  the  property  with  reference  to  its 
locality  ;  but  the  Court  has  had  to  deal  with  this  *  difficulty  *  632 
in  many  cases  of  dispositions  of  personal  estate,  —  (see  the 
cases  collected  in  Roper's  Legacies,  (a)  —  and  has  surmounted  it. 
I  think,  therefore,  the  marquis  takes  the  personal  estate  in  Ireland 
absolutely  and  immediately,  and  that  he  takes  the  personal  estate 
in  England  absolutely  after  the  death  of  the  dowager  marchioness ; 
but  as  to  the  personal  estate  in  the  county  of  Northumberland,  the 
dowager  marchioness  takes  it  for  her  life,  and  as  to  the  rest  of  the 
personal  estate  in  England,  there  is  an  intestacy  during  her  life. 

Upon  looking  at  the  enumeration  of  the  personal  estate  con- 
tained in  the  case,  the  only  point  of  difficulty  which  has  occurred 
to  my  mind  has  been  as  to  the  colliery  debts,  whether  they  ought 
to  be  considered  as  property  in  the  county  of  Northumberland ; 
but  being  connected  with  the  colliery,  which  I  understand  to  be 
locally  situate  there,  I  think  they  must  be  so  considered. 

The  declarations  of  the  case,  therefore,  must  be  as  we  have 
pointed  out. 

(a)  Vol.  1,  p.  260  (edit.  1847). 
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•  633  •  MORRISON  v.  BARROW. 

I860.    April  16,  17,  25.    May  2.    Before  the  Liord  Chancellor  Lord  Camfbkix 
and  the  Lords  Justices. 

Bill  for  specific  performance  dismissed,  although  an  issue  had  been  tried  and  had 
resulted  in  a  verdict  for  the  plaintiff,  the  Court  being  of  opinion  that  the  agree- 
ment was  one  of  which  specific  performance  could  not  be  decreed,  and  that  the 
issue  ought  not  to  have  been  directed.^ 

Semble,  by  L.  J.  Turner,  that  the  Court  ought  not,  before  the  hearing,  to  direct 
an  issue  to  be  tried  by  a  jury  in  this  Court  under  the  Statute  21  &  22  Vict, 
c.  27,  unless  by  consent  of  counsel  on  both  sides.' 


1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1147  and  note  (10),  1148;  2  Dart  Y.  A 
P.  (4th  Eng.  ed.)  1010. 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1078;  Bradley  v.  Bevington,  4  Drew. 
511,  5  Jur.  N.  S.  562 ;  Davenport  v.  Goldberg,  2  H.  &  M.  282 ;  Hamp  o. 
Hamp,  35  Beav.  189 ;  Jenkins  v.  Bushby,  16  W.  R.  189,  Y.  C.  M. ;  Henderson 
17.  Runcorn  Soap  and  Alkali  Co.,  W.  N.  (1868)  250,  Y.  C.  G. ;  Roskell  v.  Whit- 
worth,  L.  R.  5  Ch.  Ap.  469,  L.  J.  G.;  2  Dart  Y.  &  P.  (4th  Eng.  ed.)  1010. 
For  cases  where,  under  former  practice,  an  issue  was  directed  on  an  interiocu- 
•tory  application,  see  Bacon  v,  Jones,  4  My.  &  Cr.  43$;  3  Jur.  994;  Ansdell  0. 
Ansdell,  4  My.  &  Cr.  449 ;  Townley  v.  Deane,  3  Beav.  213 ;  Middleton  v,  Sher- 
burne, 4  Y.  &  C.  Ex.  358,  377,  393 ;  Lewis  v,  Thomas,  3  Hare,  26,  29 ;  Bonser 
V.  Bradshaw,  4  Jur.  N.  S.  1011;  6  W.  R.  427,  Y.  C.  S.;  Eames  v.  Eames, 
16  Pick.  141 ;  New  Orleans  G.  L.  &  B.  Co.  r.  Dudley,  8  Paige,  452 ;  Water- 
man V.  Dutton,  5  Wis.  413.  At  what  stage  of  the  proceedings  application  must 
be  made  for  a  trial  by  jury,  in  order  to  entitle  a  party  to  an  issue,  was  left 
undecided  in  Marston  v.  Brackett,  9  N.  H.  349.  But  in  Hoitt  v.  Burleigh,  18 
K.  H.  389,  it  was  determined  that  if  a  party  exercises  his  constitutional  right 
to  require  a  trial  by  jury,  it  should  be  afler  the  replication  and  before  the 
taking  of  the  testimony.  But  the  Court,  for  sufiicient  reasons,  may,  upon  its 
own  motion,  cause  issues  to  be  framed  afler  the  testimony  is  taken.  In  case  a 
supplemental  bill  is  filed,  a  motion  for  issues  is  in  order  afler  the  coming  in  of 
the  answer  to  the  supplemental  bill.  18  N.  H.  390.  A  motion  for  an  issue  is 
premature,  if  made  before  the  pleadings  are  closed.  The  Court  should  see 
what  facts  are  controverted,  and  the  plaintiff  should  have  the  benefit  of  the  dis- 
covery the  defendant  may  make  in  his  answer.  Tibbetts  v,  Perkins,  20  N.  H. 
275.  The  right  to  issues  is  not  to  be  asserted  by  plea,  as  that  might  interfere 
with  the  plaintiff  ^s  right  to  require  an  answer,  which  is  also  a  legal  right  Hoitt 
V.  Burleigh,  18  N.  H.  390 ;  see  Johnson  v.  Hainesworth,  6  Ala.  443 ;  Eames  v. 
Eames,  16  Pick.  141 ;  Waterman  v.  Dutton,  5  Wis.  413.  In  Tennessee,  issues 
of  fact  may  be  framed  by  agreement  of  parties,  or  by  the  Court  on  application 
of  either  party,  before  the  cause  is  opened  or  heard  at  all.  Lancaster  t;.  Ward, 
1  Overton,  430.  In  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  369,  370, 
Parker,  C.  J.,  said :  *'  But  it  is  objected  that  according  to  the  course  of  pro- 
ceedings this  motion  is  premature,  because  an  issue  can  be  directed  only  on  a 
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This  was  an  appeal  from  the  refusal  of  the  Master  of  the  Rolls 
of  a  motion  by  the  defendant  for  a  new  trial  of  an  issue  tried  in  the 
cause,  under  the  following  circumstances :  — 

hearing,  for  it  cannot  be  determined  of  what  facts  the  issues  shall  consist,  nntil 
after  a  hearing  shall  have  taken  place,  and  the  evidence  is  looked  at,  which  is 
adduced  in  support  of  the  facts.  If  it  were  true  that  issues  to  the  country 
should  be  ordered  only  when  the  Court,  on  inspecting  the  evidence,  found  a  diffi- 
culty in  deciding  the  fact,  this  position  would  be  maintained ;  but  certainly  a 
full  hearing  is  not  necessary  in  order  to  come  to  the  result ;  for  if  by  inspecting 
the  bill  and  answer  it  should  be  perceived  that  there  are  important  facts  as- 
serted and  denied,  we  do  not  see  why  issues  may  not  be  directed  as  soon  as  the 
Court  shall  determine,  in  their  discretion,  that  those  facts  shall  be  so  ascer- 
tained ;  and  certainly  much  time  may  be  saved  by  this  course  of  proceeding.'' 
"  If,  however,  it  is  still  insisted,  that  a  hearing  to  some  extent  should  be  first 
had  in  order  to  understand  the  pertinency  of  the  facts  sought  to  be  tried,  we 
will  hear  counsel  further  upon  that  point.''  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.) 
1110,  note  (3)  ;  Hoitt  v.  Burleigh,  18  N.'H.  390;  Eames  v.  Eames,  16  Pick.  141 ; 
Shaw  V.  Norfolk  County  Railroad  Co.,  16  Gray,  409 ;  O'Brien  v.  Bowes,  4  Bosw. 
(N.  Y.)  657.  As  to  the  right  of  a  party  to  have  issues  of  fact  tried  by  a  jury, 
see  Bovill  v.  Hitchcock,  L.  R.  3  Ch.  Ap.  417 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
1075,  note  (10)  ;  Stockbridge  Iron  Co.  r.  Hudson  Iron  Co.  102  Mass.  45,  47- 
49;  Shaw  v.  Norfolk  Co.  Railroad  Co.,  16  Gray,  407,  409.  In  Massachusetts, 
the  order  directing  an  issue  for  the  trial  of  a  question  of  fact  by  a  jury,  is  re- 
garded as  interlocutory.  Eames  v,  Eames,  16  Pick.  141 ;  Ward  v.  Hill,  4  Gray, 
595.  So  in  Alabama,  Dabbs  r.  Dabbs,  27  Ala.  646.  See  2  Dan.  Ch.  Pr.  (4th 
Am.  ed.)  1079,  1080.  In  England  the  21  and  22  Vict.  c.  27,  first  enabled  the 
Court  to  try  questions  of  fact  with  or  without  a  jury.  This  enactment,  however, 
appears  to  be  superseded  by  the  25  and  26  Vict.  c.  42.  In  Bovill  v.  Hitchcock, 
L.  R.  3  Ch.  Ap.  419,  Lord  Cairns  L.  J.,  said:  "The  effect  of  these  Acts  is, 
to  impose  on  the  Court  the  duty  of  deciding  questions,  which,  according  to  its 
former  practice,  were  sent  to  be  tried  at  law ;  and,  in  the  absence  of  any  direc- 
tion to  the  contrary  in  the  Acts,  the  Court  must  try  them  according  to  its  ordi- 
nary course  of  practice.  If  the  Court  thinks  it  best  that  a  question  should  be 
tried  before  a  jury,  a  jury  can  be  had ;  but  if,  in  the  opinion  of  the  Court,  a 
trial  without  a  jury  is  preferable,  neither  party  can  claim  a  jury  as  a  matter  of 
right.  It  is  a  fallacy  to  say  that  under  the  old  practice  the  Court  required  a  legal 
question  to  be  tried  by  jury.  What  it  required  was  the  judgment  of  a  Court  of 
Common  Law.  In  most  cases  it  was  a  necessary  incident  to  proceedings  at  law 
that  there  should  be  the  verdict  of  a  jury  before  judgment ;  but  these  cases  were 
sent  to  law,  not  that  they  might  be  tried  by  jury,  but  because  this  Court  had  no 
jurisdiction  to  decide  upon  legal  rights."  These  remarks  were  made  in  a  case  of 
a  bill  for  an  injunction  to  protect  a  legal  right ;  and  it  was  held  that  the  defend- 
ant in  the  bill  could  not  ex  debUo  justitice  require  to  have  such  rights  tried  by  a 
jury.  See  the  remarks  of  Chapman  C.  J.,  in  the  above  cited  case  of  Stock- 
bridge  Iron  Co.  V.  Hudson  Iron  Co.,  in  which  it  was  held  that  on  a  bill  to 
reform  a  deed  by  inserting  a  clause  alleged  to  have  been  omitted  by  common 
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The  plaintiff  was  a  coke  manufacturer  at  Sunderland,  and  the 
defendant  the  owner  of  extensive  collieries  in  Derbyshire.  The 
bill  was  filed  to  enforce  the  specific  performance  of  an  agreement, 
dated  the  4th  August,  1859,  alleged  to  have  been  entered  into  by 
the  plaintiff  and  defendant,  by  which  the  defendant  agreed  to  sup- 
ply the  plaintiff  with  1200  tons  of  small  coal  per  week  at  certain 
prices,  with  a  proviso  that  the  plaintiff  was  to  be  relieved  from 
taking  the  coal  during  any  period  during  which  the  coke  trade 
might  be  in  a  state  of  stagnation.  The  agreement  was  alleged  to 
have  been  made  in  substitution  of  a  prior  agreement  between  the 
same  parties,  one  of  the  stipulations  in  which  was  that  Barrow  was 
to  supply  the  plaintiff  with  900  tons  of  small  coal  per  week  at  3«. 
per  ton.  The  bill  also  sought  an  injunction  to  restrain  the  defend- 
ant from  acting  in  contravention  of  the  terms  of  the  agreement. 

The  principal  point  in  dispute  between  the  parties  was,  whether 
a  Mr.  Heaton,  who  had  professed  to  act  as  the  defendant's  agent, 
was  authorized  by  him  to  enter  into  all  the  terms  of  the  agree- 
ment ? 

Upon  the  case  coming  before  the  Master  of  the  Rolls,  his  Honor 
directed  a  jury  to  be  impanelled,  under  the  recent  Stat.  21 
*684  &  22  Vict.  c.  27,  to  try  the  question  of  *  authority,  and. 
the  trial  resulted  in  a  verdict  for  the  plaintiff.  The  defend- 
ant then  moved  before  the  Master  of  the  Rolls  for  a  new  trial  on 
the  ground  of  misdirection  of  the  Judge,  and  of  the  verdict  being 
against  the  evidence.  The  Master  of  the  Rolls  refused  the  appli- 
cation, and  the  present  motion  was  an  appeal  from  that  decision. 

In  the  course  of  the  argument,  their  Lordships  expressed  a  doubt 
whether,  whatever  might  be  the  ultimate  decision  of  a  jury  upon 
the  question  of  fact  as  to  the  authority  of  the  agent,  the  agreement 
was  one  which  the  Court  would  decree  to  be  specifically  performed ; 
and  their  Lordships  suggested  that,  to  save  the  expense  of  a  new 
trial,  if  unnecessary,  it  would  be  advisable  that  the  motion  should 
be  ordered  to  stand  over,  so  that  the  residue  of  the  argument  upon 
it  might  be  heard  at  the  same  time  with  the  hearing  on  the  equity 
reserved.    The  parties  having  agreed  to  adopt  this  suggestion, 

mistake  of  the  parties,  the  plaintiff  cannot  have  an  issae  of  the  question  of  mis- 
take framed  for  a  jury  as  a  matter  of  right,  but  the  Court  may  frame  such  an 
issue  at  its  discretion. 
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April  25. 

The  cause  came  on  again  for  hearing  upon  the  motion  for  a  new 
trial  and  upon  motion  for  decree  upon  the  equity  reserved. 

Mr.  M.  Palmer y  Mr.  K.  Macavlay^  and  Mr.  FookSy  for  the  plaintiff. 
—  There  was  no  misdirection  of  the  Judge,  nor  is  the  verdict 
against  the  evidence,  and,  therefore,  there  is  no  ground  for  a  new 
trial.  On  the  other  point  we  submit  that  the  agreement  is,  upon 
the  face  of  it,  one  of  which  the  Court  would  direct  a  specific  per- 
formance ;  and  that,  at  all  events,  to  decide  at  once  against  the 
party  in  whose  favour  a  verdict  has  been  found  upon  an  issue  in 
the  cause  would  be  without  precedent. 

Mr.  Lloydy  Mr.  Lash,  and  Mr.  H.  Clarke,  for  the  defend- 
ant—  *The  agreement  is  in  many  'of  its  stipulations  too    *635 
vague  to  allow  of  a  decree  for  specific  performance ;  and 
some  of  these  were  misapprehended  by  Mr.  Woodhouse,  the  person 
through  whom  the  plaintiff  carried  on  the  negotiation  for  varying 
the  terms  of  the  original  agreement.  ' 

The  following  authorities  were  referred  to  up)on  the  question  of 
specific  performance :  Milnes  v.  Gery,  (a)  Gourlay  v.  The  Duke  of 
Somerset,  (6)  Watson  v.  MarsUm,  (<?)  Lord  Townshend  v.  iSCan- 
groom,  (d)  Harnett  v.  Yielding,  (e)  Neap  v.  Abbott,  (^)  Holmes  v. 
Eastern  Counties  Railway .  Company,  (A)  Luke  of  Devonshire  v. 
JSglin,  (»)  Oregory  v.  Mighdl,  (t)  Heisham  v.  Langley,  (J)  Luke 
of  Beaufort  v.  Neeld,  (m)  Mounsey  v.  Bumham.  (n) 

Judgment  reserved. 

May  2. 

The  Lord  Chancellor. — After  having  deliberately  considered 
this  case  on  the  motion  and  on  the  hearing,  I  am  of  opinion  that 
the  verdict  ought  to  be  set  aside,  without  prejudice  to  tlie  question 

(a)  14  Vei.  400.  (h)  8  K.  &  J.  676. 

(6)  19  Ves.  429.  (»)  14  Beav.  630. 

(c)  4  De  G.,  M.  &  G.  280.  (k)  18  Ves.  828. 

((f)  6  Ves.  828.  (/)  1  Y.  &  C.  C.  C.  176. 


(e)  2  Sch.  &  Lef.  649.  (m)  12  CI.  &  Fin.  248. 

{g)  C.  P.  Coo.  383.  (n)  1  Hare,  16. 
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whether  the  defendant  made  or  entered  into,  or  gave  authority  to 
make  or  enter  into,  the  alleged  agreement  dated  August  4th,  1859, 
in  the  pleadings  mentioned ;  that,  regard  being  had  to  the  plead- 
ings and  the  evidence,  it  is  not  necessary  nor  fit  that  another  trial 
of  this  question  should  be  directed ;  and  that  the  bill  ought  to  be 
dismissed,  without  costs,  and  without  prejudice  to  an  action  on  the 
agreement. 

*  636        *  It  is  unnecessary  to  comment  upon  the  authorities  cited, 

as  there  was  really  no  disputed  point  of  law  between  the 
parties;  and  I  am  desirous  to  avoid  making  any  observations 
which  might  prejudice  questions  of  fact  hereafter  to  be»  tried. 

Although  there  was  no  misdirection  in  point  of  law  by  the 
learned  Judge  who  presided  at  the  trial,  I  do  not  think  that  the 
verdict  was  such  as  ought  to  satisfy  the  conscience  of  the  Court. 

I  further  think  that,  upon'  the  evidence,  there  could  not  have 
been  a  verdict  on  which  the  Court  could  properly  act ;  and,  that, 
although  the  authority  for  Heaton  to  sign  the  agreement  had  been 
established,  yet,  looking  at  the  contents  of  the  agreement,  the 
manner  in  which  it  was  made,  and  the  probability  of  the  d^end- 
ant  having  been  under  a  mistake  as  to  some  of  its  provisions,  I 
think  that  this  Court  ought  not  to  interfere  either  by  ordering  spe- 
cific performance  or  granting  an  injunction  as  prayed  by  the  bill. 

Considering  that  the  agreement  was  actually  signed  by  Heaton 
professing  to  have  authority  to  do  so  as  agent  for  the  defendant, 
and  that  the  defendant  has  acted  in  contravention  of  this  agree- 
ment, I  think  that  the  bill  should  be  dismissed  without  costs. 

But  I  think  that  the  plaintiff  should  be  left  to  any  legal  remedy 
he  may  have  upon  this  agreement,  and  that  the  dismissal  of  the 
bill  should  be  without  prejudice  to  an  action. 

The  Lord  Justice  Knight  Bruce.  —  I  think  that,  by  the  evi- 
dence before  the  jury  and  the  other  evidence  in  this  cause, 

*  637    the  question  of  authority,  *  the  question  tried  by  the  jury, 

is  brought  into  a  state  of  obscurity  and  left  in  doubt,  and  I 
am  unable  to  represent  myself  as  satisfied  with  the  verdict. 

If  upon  that  question  of  fact  it  were,  in  my  opinion,  necessary 
to  come  to  a  conclusion,  I  should  possibly  desire  another  trial,  but, 
in  my  judgment,  no  such  necessity  exists.  I  am  of  opinion  that, 
however  that  mere  question  of  fact  ought  to  be  linswered,  the  bill 
should  be  dismissed,  founding  myself  not  merely  on  the  obscurity 
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and  doubt  to  which  I  have  alluded,  and  which  perhaps  no  investi- 
gation, no  verdict,  would  remove  to  my  satisfaction,  but  also  on  the 
nature  and  terms  of  the  document  of  August,  1859,  upon  which 
the  bill  proceeds,  and  especially  the  second  and  fifth  clauses  of  it. 
The  uncertainty,  the  vagueness  and  the  character  generally  of  the 
document,  but  especially  of  those  two  clauses,  render  it  in  my 
judgment  incumbent  on  the  Court  not  to  act  in  the  present  suit  in 
favour  of  the  plaintiff. 

I  think,  however,  that  this  is  not  a  case  for  costs,  and  that  the 
bill  should  be  dismissed  not  only  without  costs,  but  also  without 
prejudice  to  an  action  ;  our  order  being  so  worded  as  to  leave  the 
question  of  fact,  upon  which  the  verdict  was  given,  open  upon  all 
future  occasions. 

The  Lord  Justice  Turner,  —  It  appears  to  me  also  that' the 
verdict  in  this  case  is  not  such  as  this  Court  can  safely  act  upon. 
The  evidence  certainly  does  not  so  far  satisfy  my  mind  that  Heaton 
had  either  a  special  authority  to  conclude  the  agreement  in  ques- 
tion^ or  a  general  authority  under  which  he  was  warranted  in  con- 
cluding it,  that  I  should  feel  justified  in  proceeding  with  the 
cause  upon  either  of  *  those  footings.  The  case,  however,  *  638 
is  one  in  which  those  questions  may  again  come  before  a 
jury,  and  I  fully  agree  therefore  with  the  Lord  Chancellor,  that  it 
would  not  be  right  for  us  now  to  state  the  precise  grounds  on  which 
our  conclusion  on  this  point  is  founded.  In  this  state  of  circum- 
stances, the  ordinary  course  would  be  to  direct  a  new  trial  of  the 
issue,  but  the  parties  have  very  wisely  agreed  to  bring  the  whole 
case  before  us,  and  if  upon  the  whole  case  we  are  satisfied  that, 
even  assuming  that  upon  a  further  trial  the  issue  should  properly 
be  found  in  favour  of  the  plaintiff,  there  ought  to  be  no  decree  in 
his  favour,  we  ought  not  of  course  to  put  the  parties  to  the  expense 
and  delay  of  a  further  trial. 

I  have  considered,  therefore,  whether,  upon  the  assumption 
which  I  have  stated,  this  Court  would  act  upon  the  agreement  in 
favour  of  the  plaintiff,  and  I  aln  of  opinion  that  it  would  not. 
This  Court  will  not  enforce  or  act  upon  an  agreement,  more  es- 
pecially if  entered  into  by  an  agent,  where  tjiere  has  been  a  mistake 
or  misunderstanding  as  to  the  terms  of  the  agreement ;  and,  inde- 
pendently of  other  points  which  I  abstain  from  adverting  to,  as  any 
comment  upon  them  might  possibly  affect  future  proceedings  be- 
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tween  these  parties,  I  am  perfectly  satisfied  upon  the  evidence  that 
the  defendant's  intention  was  that,  by  the  agreement  to  be  entered 
into,  he  should  be  secured  3«.  per  ton  for  900  tons,  and  that  it  was 
by  mistake  or  misunderstanding,  and  as  I  think  on  the  part  of  Mr. 
Woodhouse,  that  this  intention  was  not,  as  it  most  certainly  is  not, 
carried  out  by  the  agreement.  Upon  this  ground,  in  addition  to 
those  which  have  been  already  stated,  my  opinion  is  that,  even 
assuming  the  authority  of  Heaton,  this  bill  ought  to  be  dismissed, 
but  of  course  without  prejudice  to  any  proceedings  at  law 

*  689    which  the  plaintiff  may  be  advised  to  *  institute,  and  with- 

out costs.  It  may  be  useful,  perhaps,  to  add,  although  the 
point  is  not  now  before  us,  there  being  no  motion  to  discharge 
the  order  for  the  issue,  that  I  have  read  with  much  satisfaction 
the  Master  of  the  Rolls'  observations  in  George  v.  Whitmore^  (a)  in 
which  his  Honor  has  laid  it  down  that  he  will  not,  before  the 
hearing,  direct  an  issue  to  be  tried  by  a  jury  in  this  Court,  under 
the  late  Act,  without  the  consent  of  counsel  on  both  sides. 

Speaking  for  myself,  I  think  the  rule  so  laid  down  quite  correct, 
for  in  most  if  not  in  all  cases  no  judgment  can,  before  the  heaj-ing, 
well  be  formed  either  upon  the  question  whether  any  issue  ought 
to  be  directed,  or  to  what  particular  points  the  issue  ought  to  be 
addressed. 

I  think  there  should  in  this  case  be  one  order  upon  the  motion 
for  the  new  trial  and  upon  the  motion  for  the  decree  as  follows :  — 

This  Court,  although  not  satisfied  with  the  verdict  of  the  jury  as 
the  ground  of  further  proceedings  in  this  cause,  does  not  think  fit 
to  direct  a  new  trial  of  the  said  issue,  but  doth  order  that  the  said 
verdict  be  not  set  up  or  used  in  any  action  or  proceeding  at  law 
between  the  said  parties,  and  that  the  bill  in  this  cause  be  dismissed 
without  costs  and  without  prejudice  to  any  action  or  other  pro- 
ceeding at  law  which  the  plaintiff  may  be  advised  to  institute. 

(a)  26  Beav.  557. 


Note.  —  In  the  iDterval  between  the  argument  and  delivery  of  the  judgment 

in  the  above  case  their  Lordships  were  furnished  with  an  office  copy  of  the  decree 

made  in  Armstrong  o.  Armstrong,  (8  Myl.  &  K.  45),  2A  a  precedent  of  a  decree 

against  the  party  in  whose  favour  a  verdict  has  been  found  upon  an  issue 

*  640    in  the  cause,  upon  the  ground  *  that  such  an  issue  ought  never  to  have 

been  directed.    The  material  part  of  the  decree  was  as  follows :  — 
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Master  of  the  Roixs.  Tuesday,  the  2l8t  January,  1834. 

Between  Joseph  Armstrong,  Thomas  Armstrong,  Robert  Armstrong,  and 
Sarah  Armstrong,  spinster.  Plaintiffs,  o.  Betty  Armstrong,  widow,  Thomas 
Wood  and  Eleanor  his  wife,  and  Charles  Lewis,  James  Frederick  Duggin, 
and  Richard  Charnock,  Defendants. 

This  cause,  together  with  another  cause  then  depending  in  this  Court,  wherein 
Charles  Lewis,  James  Frederick  Duggin,  and  Richard  Charnock  were  plaintiffs, 
and  Betty  Armstrong,  Thomas  Wood  and  Eleanor  his  wife,  Joseph  Armstrong, 
Robert  Armstrong,  Thomas  Armstrong,  and  Sarah  Armstrong  were  defendants, 
coming  on  the  6th  and  24th  days  of  May,  1831,  to  be  heard  and  debated  before 
the  Right  Honourable  the  Master  of  the  Rolls  in  the  presence  of  counsel,  &c.,  his 
Honor  did  order  that  the  parties  should  proceed  to  a  trial  at  law  in  his  Majesty^s 
Court  of  Exchequer  at  Westminster  after  Hilary  term,  1832,  or  at  such  other  time 
as  the  Judges  of  the  said  Court  appoint,  on  the  following  issue ;  that  is  to  say, 
first,  whether  at  the  death  of  Robert  Armstrong,  in  the  pleadings  named,  Samuel 
Shepheard  Warner  was  legally  to  be  considered  as  a  partner  of  Robert  Arm- 
strong, and  entitled  to  receive  payment  at  the  rate  of  101,  per  cent  on  the  capital 
advanced  by  him  out  of  the  profits  or  effects  of  the  said  concern ;  and  secondly, 
if  the  jury  should  find  that  he  was  to  be  considered  such  partner  and  entitled  to 
receive  payment  as  above  mentioned,  then  whether  he  was  entitled  to  receive 
such  payment  on  a  sum  of  43002.,  with  liberty  for  the  Judge  to  indorse  any  thing 
special  t>n  the  po^^ea.  And  at  the  trial  the  plaintiffs  in  the  second-mentioned 
cause  were  to  be  plaintiffs  at  law,  and  the  defendant  Betty  Armstrong  was  to  be 
defendant  at  law,  &c.  And  his  Honor  did  reserve  the  consideration  of  all  fur- 
ther directions  and  of  the  costs  of  these  suits  until  afler  the  trial  of  the  said  issue, 
and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  this  Court  as  they  might 
be  advised :  and  that  order  was  to  be  without  prejudice  to  the  question  whether 
the  said  Samuel  Shepheard  Warner  and  his  representatives  were  properly  made 
defendants  in  the  above-mentioned  cause.  That  the  said  parties  proceeded  to  a 
trial  of  the  said  issues  in  his  Majesty^s  Court  of  Exchequer,  before  Lord  Lynd- 
HUBST,  and  the  result  of  the  said  trial  was  a  verdict  by  the  jury  in  favour  of  the 
plaintiffs  in  the  said  issues :  that  the  said  defendant  Betty  Armstrong  at  the  trial 
of  the  said  issues  tendered  a  bill  of  exceptions  to  the  said  Lord  Ltmdhurst  :  that, 
by  an  order  made  in  this  and  the  said  other  cause  on  the  l5th  March,  1832,  it  was 
ordered  by  consent  that  the  defendant  should  get  the  bill  of  exceptions  meniioned 
in  the  petition  sealed ;  and  it  was  ordered  that  the  plaintiffs  in  the  second- 
mentioned  *  cause  enter  up  judgment  on  the  verdict  found  within  seven  *  641 
days ;  and  it  was  ordered  that  the  .defendant  prosecute  such  bill  of  exceptions 
by  writ  of  error,  and  obtain  the  same  to  be  argued  in  the  Court  of  Exchequer 
Chamber,  reserving  to  the  Court  all  further  directions  as  to  the  said  issue  and  in 
the  said  causes  until  after  the  said  bill  of  exceptions  had  been  argued  in  the  said 
Court  of  Exchequer  Chamber,  and  also  the  consideration  of  the  costs  reserved 
by  the  said  order  directing  the  said  issue  and  of  the  said  applications.  And  it 
was  ordered  that  the  said  defendant  Betty  Armstrong  be  at  liberty,  after  the 
said  bill  of  exceptions  should  have  been  decided,  and  notwithstanding  the  said 
judgment  should  have  been  so  entered  up,  to  apply  for  a  new  trial  of  the  said 
issue,  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  the  Court  as  they 
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might  be  advised.  Thai,  pursuant  to  the  said  last-mentioned  order,  the  said  bQl 
of  exceptions  and  other  proceedings  in  the  said  issue  were  removed  by  the  said 
defendant  Betty  Armstrong  in  the  Court  of  Exchequer  Chamber  by  writ  of  error 
in  the  usual  manner,  and  the  said  writ  of  error  came  on  to  be  argued  before  the 
said  Judges  of  that  Court,  who,  after  taking  time  to  consider  their  decision,  on 
the  26th  November,  1833,  pronounced  their  judgment  as  follows:  The  Court 
have  considered  this  record  and  the  exceptions  which  are  taken  to  it,  and  it  has 
occurred  to  several  of  the  Judges  that  these  exceptions  are  not  properly  taken, 
and  that  no  judgment  could  be  given  for  the  plaintiff  in  error  for  that  reason 
upon  this  record.  We  are,  however,  of  opinion  there  is  another  objection  to  the 
judgment  being  given  upon  this  record,  which  is,  that  in  point  of  fact,  even  sup- 
posing that  it  could  be  collected  from  the  whole  frame  of  it  what  the  objection 
was,  and  that  that  objection  could  be  fairly  stated  as  arising  from  the  record,  it 
docs  not  appear  in  point  of  fact,  that  any  contract  was  made  between  the  parties 
to  carry  on  the  partnership  in  stich  a  manner  as  to  contravene  the  Acts  of  Parlia- 
ment :  that  clearly  is  no  part  of  the  written  agreement  that  is  set  out,  because  the 
words  **  secret"  or  **  suppressed"  are  nowhere  used  in  that  agreement.  It  is 
quite  possible  the  parties  may  have  had  a  collateral  agreement  to  point  to  that 
object,  and,  if  so,  that  would  have  the  effect  contended  for  on  the  part  of  the 
plaintiff  in  error ;  but  that  is  a  fact  which  ought  to  be  found  by  the  jury,  and 
which  the  Court  cannot  infer  from  any  state  of  facts  laid  before  them  for  their 
decision,  and  the  Court  can  only  draw  legal  inferences  from  facts  found  by  the 
jury.  At  the  same  time  I  may  state,  as  the  general  opinion  of  the  whole  Court, 
that  if  there  was  an  agreement  proved  to  carry  on  the  partnership  in  violation  of 
those  Acts  of  Parliament,  that  agreement  would  be  void,  and  would  confer  no  right 
on  either  party  as  against  the  other.  It  is  possible  that  may  be  satisfactory  without 
any  further  proceedings.  We  are  of  opinion  the  judgment  must  be  affirmed. 

*  642  And,  this  cause  coming  on  this  present  day  to  be  **  heard  and  debated  be- 

fore the  Right  Honourable  the  Master  of  the  Rolls  for  further  directions  on 
the  equity  reserved,  and  as  to  the  matter  of  costs  reserved  also  by  the  said  orders, 
in  the  presence  of  counsel,  &c,  and  upon  hearing  the  said  orders  dated  the  S4th 
May,  1831,  and  15th  March,  1832,  the  said  writ  of  error,  with  the  transcript  of 
the  said  proceedings  in  the  Court  of  Exchequer  thereto  annexed,  and  the  said 
judgment  of  the  said  Court  of  the  Exchequer  Chamber  on  the  said  writ  of  error, 
read,  and  what  was  alleged  by  the  counsel  on  both  sides,  his  Honor  doth  declare, 
that  the  indenture  of  the  24th  day  of  June,  1810,  in  the  pleadings  of  this  cause 
mentioned,  made  between  the  late  defendant  Samuel  Shepheard  Warner  of  the 
one  part,  and  Robert  Armstrong,  deceased,  the  testator  in  the  pleadings  of  this 
cause  named,  of  the  other  part,  was  illegal  and  void,  and  that  the  said  late  defend- 
ant Samuel  Shepheard  Warner  was  not  a  partner  with  the. said  intestate  in  the 
business  of  a  pawnbroker  carried  on  by  him  and  in  his  own  name  in  Baldwin^s 
Gardens,  Leather  Lane,  in  the  county  of  Middlesex,  or  with  the  defendant  Betty 
Armstrong,  the  administratrix  of  the  said  intestate,  in  the  same  business  carried 
on  by  her  in  her  own  name  in  the  same  place  since  the  decease  of  the  said  intes- 
tate. And  it  is  ordered,  that  the  plaintiffs  do  pay  unto  the  defendants  Betty 
Armstrong,  Thomas  Wood,  and  Eleanor  his  wife,  so  much  of  their  costs  of  this 
suit  as  have  been  occasioned  by  the  said  claims  of  a  partnership  set  up  by  the 
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said  late  defendant  Samuel  Shepheard  Warner,  and  by  bia  executors,  the  defend- 
ants Charles  Lewis,  James  Frederick  Duggin,  and  Richard  Chamock,  to  be  taxed 
by  the  Master  of  this  Court  in  rotation.  And  it  is  ordered,  that  the  defendants 
Charles  Lewis,  James  Frederick  Duggin,  and  Richard  Chamock,  out  of  the  assets 
of  the  said  late  defendant  Samuel  Shepheard  Warner,  do  pay  unto  the  plaintiffs 
so  much  of  their  costs  of  this  suit  as  have  been  occasioned  by  the  said  claims  of 
a  partnership,  to  be  taxed  by  the  Master,  and  also  the  amounts  to  be  paid  by  the 
said  plaintiffs  pursuant  to  the  directions  hereinbefore  contained  to  the  said 
defendants  Betty  Armstrong,  Thomas  Wood,  and  Eleanor  his  wife,  for  their  costs 
as  above  directed ;  and  in  case  the  said  defendants  Charles  Lewis,  James  Fred- 
erick Duggin,  and  Richard  Charnock  shall  not  admit  assets  of  their  testator 
Samuel  Shepheard  Warner,  sufficient  for  that  purpose,  it  is  ordered  that  they  do 
come  to  an  account  before  the  said  Master  for  the  personal  estate  of  the  said 
Samuel  Shepheard  Warner  come  to  their  or  any  or  either  of  their  hands,  or  to 
the  hands  of  any  person  or  persons  by  their  or  any  or  either  of  their  order,  or  for 
their  or  any  or  either  of  their  use.  And  it  is  ordered,  that  Mr.  Richard  IViills, 
the  clerk  in  Court  of  the  said  defendants  Charles  Lewis,  James  Frederick  Dug* 
gin,  and  Richard  Charnock  do,  within  thirty  days,  deliver  up  to  the  defendant 
Betty  Armstrong  the  indenture  of  lease  in  the  said  pleadings  mentioned,  bearing 
date  the  7th  May,  1814,  and  made  between  Henry  Dyson  Gabell  and 
George  Talbatt,  esquires,  of  the  first  part,  James  Henry  *  Leigh,  esquire,  *  648 
and  Chandos  Leigh,  esquire,  of  the  second  part,  and  the  said  intestate 
Robert  Armstrong  of  the  third  part,  and  which  said  indenture  of  lease  was  depos- 
ited with  him  the  said  Mr.  Mills  by  the  s^d  defendants  Charles  Lewis,  James 
Frederick  Duggin,  and  Richard  Chamock,  pursuant  to  an  order  in  this  cause 
bearing  date  the  20th  April,  1830.  And  upon  the  said  defendants  Charles  Lewis, 
James  Frederick  Duggin,  and  Richard  Chamock  paying  to  the  plaintiffs  the  said 
several  sums  pursuant  to  the  direction  hereinbefore  contained,  it  is  ordered,  that 
the  plaintiffs'  bill  do  stand  dismissed  out  of  this  Court  against  the  said  defendants. 
--Beff,  Lib,,  A.,  1833, /a/.  668. 
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I860.    Feb.  24.    March  5,  6.    May  4.    Before  the  Lords  Justices. 

In  1851,  a  lady  of  large  property  granted  by  deed,  in  manner  prescribed  by  9 
Geo.  2,  c.  36,  two  acres  of  land,  of  the  yearly  value  of  about  3^,  to  trus« 
tees,  upon  trust  to  permit  a  church,  parsonage,  and  school  to  be  built 
thereon,  with  power  for  the  persons  who  should  provide  funds  to  make 
regulations  as  to  the  use  of  the  land  for  those  purposes.  She  did  this  with 
the  intention  of  leaving  money  by  will  for  those  purposes.  She  died  in 
1857,  leaving  a  will,  by  which  she  gave  large  legacies  for  the  building  and 
endowment  of  the  church  and  school.  The  deed  remained  in  her  possession 

[  499  ] 


*  643  GASES  IN  CHANGEBT* 

till  a  short  time  before  her  death,  and  there  was  some  eiridence  to  show 
that  during  her  life  she  retained  the  use  of  the  land. 

ffdd,  on  the  construction  of  the  deed,  that  there  was  not  any  resulting  trust  for 
the  grantor  until  the  church  was  built,  and  that  the  deed  therefore  was  not 
upon  the  face  of  it  void  under  9  Geo.  2,  c.  36,  as  contuning  a  resenratioQ 
for  the  benefit  of  the  grantor. 

Hdd,  that  a  grantor^s  retaining  such  a  deed  in  his  possession,  and  continuing  in 
the  occupation  of  the  land,  are  not  conclusive  evidence  of  the  existence  of 
an  agreement  or  understanding  between  him  and  the  trustees,  that  be  shall 
retain  the  benefit  of  the  land  for  his  life,  but  only  evidence  to  which  more 
or  less  weight  is  to  be  attached  according  to  the  circumstances  of  the  case ;  ^ 
and  that  under  all  the  circumstances  of  the  present  case,  and  having  regard 
to  the  opposing  evidence,  those  facts  were  insufficient  to  establish  the  exist- 
ence of  any  such  agreement  or  understanding,  and  that  the  deed  therefore 
was  not  invalid  under  9  Geo.  2,  c.  36,  on  the  ground  of  a  secret  trust  for  the 
benefit  of  the  grantor. 

Edd  accordingly,  that  the  deed  was  valid,  and  that  the  gifts  of  the  legacies  had 
not  failed. 

SembUf  that  if  the  grant  had  been  invalid  under  9  Geo.  2,  c.  36,  it  would  never- 
theless have  been  supported  by  43  Geo.  3,  c.  108,  and  4  &  6  Vict,  c  38. 

Bemblt,  that  under  those  Acts  it  is  not  necessary  that  a  grantor  should  part  with 
his  whole  interest  in  the  land. 

A  decree  having  been  made  declaring  the  deed  and  legacies  void,  and  directing 
the  usual  accounts  of  the  real  and  personal  estate  of  the  testatrix,  a  defend- 
ant, who  was  one  of  the  trustees  of  the  deed,  and  one  of  the  executors,  ap. 
pealed  from  so  much  of  the  decree  as  declared  the  deed  and  the  charitable 
legacies  void.    Hfidt  that  the  plaintiff  was  not  entitled  to  begin." 

This  was  an  appeal  by  the  defendant  Brierly  from  so 

*  644    much  of  a  decree  of  the  Master  of  the  Rolls  as  *  declared  a 

grant  of  land  by  Miss  Lambert,  the  testatrix  in  the  cause, 
to  be  void  und^r  9  Geo.  2,  c.  86,  and  certain  legacies  given  by  her 
will  for  building  and  endowing  a  church  and  schools  to  be  erected 
on  that  land,  to  be  also  void. 

The  testatrix  Miss  Lambert  was  a  lady  of  fortune  residing  at 
Boarbank  House,  in  Cartmel,  in  Lancashire.  In  the  year  1851  she 
was  desirous  of  making  a  provision  for  the  building  and  endowing 
a  church  and  schools  in  the  parish  of  Cartmel.  She  wished  to 
devise  laud  for  this  purpose,  but  her  solicitor,  Mr.  Reveley,  advised 
her  that  she  could  not  do  so,  but  must  convey  it  to  charitable  par- 
poses  at  once.  She  thereupon  instructed  him  to  prepare  a  convey- 
ance to  trustees  of  a  small  piece  of  land  belonging  to  her. 

This  conveyance,  when  completed,  bore  date  the  14th  of  May, 

>  See  Lewin  Trusts  (5th  £ng.  ed.).  78. 

■  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1484  and  notes  7  and  8,  1485. 
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1851,  and  was  made  between  Miss  Lambert  of  the  one  part,  and  the 
defendant  Brierly,  Mr.  Reveley,  and  Robert  Wilcock,  of  the  other 
part,  and  thereby,  after  reciting  the  desire  of  Miss  Lambert  that  a 
chapel  should  be  ei'ected  for  the  benefit  of  the  inhabitants  of  the 
township  of  Lower  Allithwaite  in  Gartmel,  and  that  a  dwelling- 
house  for  the  residence  of  a  clergyman,  and  a  school-house  for  the 
education  of  the  children  of  the  labouring  classes  of  that  township, 
should  also  be  built,  and  that,  in  order  to  effect  that  object,  she 
had  agreed  to  make  the  grant  thereinafter  contained,  Miss  Lam- 
bert granted  a  piece  of  land,  therein  described,  containing  about 
two  acres,  unto  and  to  the  use  of  the  trustees  upon  the  following 
trusts:* — 

"  Upon  trust  to  permit  to  be  erected  and  built  upon  part 
thereof  a  church  or  chapel  for  the  worship  of  Almighty 
*  God,  according  to  the  rites  and  ceremonies  of  the  United  *  645 
Church  of  England  and  Lreland,  as  by  law  established,  with 
or  without  a  cemetery  to  be  annexed ;  and  also  a  messuage  or 
dwelling-house,  with  a  yard,  garden,  and  suitable  offices,  to  be 
occupied  therewith,  for  the  residence  of  the  minister  who  shall  for 
the  time  being  officiate  in  such  church  or  chapel  as  aforesaid  ;  and 
also  a  school-house  with  suitable  offices,  and  with  or  without  a 
play  ground,  and  with  or  without  a  residence  for  the  mistress  who 
shall  teach  therein,  to  be  used  for  the  education  of  the  children  of 
the  labouring  classes  of  the  said  township  of  Lower  Allithwaite ; 
with  full  power  for  the  person  or  persons  who  shall  provide  the 
funds  for  the  erection  of  such  church  or  chapel  and  other  buildings 
as  aforesaid,  to  make  such  regulations  respecting  the  use  thereof 
for  the  aforesaid  purposes  respectively  as  he,  she,  or  they  shall 
think  proper." 

This  deed  was  executed  by  Miss  Lambert,  and  was  duly  enrolled 
in  manner  required  by  9  Geo.  2,  c.  36.  After  its  execution  it  was 
at  first  left  with  Mr.  Reveley ;  but  a  few  months  afterwards  it  was, 
at  Miss  Lambert's  request,  given  by  him  to  her,  and  put,  with  her 
deeds  and  papers,  in  her  strong  box  at  Boarbank  House,  and  kept 
there  until  shortly  before  her  death.  This,  according  to  Mr. 
Brierly's  evidence,  was  done  at  his  own  suggestion. 

Contemporaneously  with  the  preparation  of  this  deed  Mr.  Reveley 
prepared  a  will  for  Miss  Lambert,  which  was  executed  by  her,  and 
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by  which  she  bequeathed  legacies  for  building  a  church,  parsonage- 
house,  and  schools  on  the  above-mentioned  piece  of  land,  and  for 
endowment  of  the  church.    On  the  6th  of  November,  1857,  she 
revoked  her  will  and  made  a  new  one,  by  which,  after 

*  646   reciting  the  deed  of  grant  before  mentioned,  she,  * "  in 

order  to  carry  out  and .  effectuate  the  trusts,  intents,  and 
purposes  of  the  said  indenture,"  gave  to  Mr.  Brierly,  Mr.  Dickin- 
son, and  Mr.  Woodbumo,  her  trustees  and  executors,  2600/.  for 
building  a  church  on  the  land,  15002.  for  building  a  parsonage, 
10002.  for  building  schools,  15002.  as  a  fiind  for  a  salary  for  a 
schoolmistress,  and  500/.  as  a  fund  for  supplying  books  for  the 
school.  She  also  gave  50002.  to  the  Bishop  of  Chester,  as  a  fond 
for  a  stipend  for  the  clergyman.  After  bequeathing  various  other 
legacies,  she  gave  all  the  residue  of  her  property  to  various  per- 
sons named  in  her  will.  By  a  codicil  she  made  some  variations 
not  material  to  be  stated.  With  a  view  to  the  preparation  of  this 
will  Miss  Lambert  took  the  deed  of  grant  from  her  box  and  gave 
it  to  Mr.  Woodburne,  in  whose  custody  it  thenceforth  remained. 

The  testatrix  died  on  the  29th  of  November,  1857,  and  the  will 
was  proved  by  all  her  ^executors. 

The  bill  in  this  cause  was  filed  by  Mrs.  Fisher,  one  of  the 
residuary  legatees,  against  the  surviving  trustees  of  the  deed  of 
1851,  the  executors  of  Miss  Lambert's  will,  the  other  residuary 
legatees,  and  the  Attorney-Oeneral.  The  bill,  after  stating  the 
deed  of  grant,  alleged  that,  at  the  time  of  its  execution,  there  was 
a  secret  understanding  and  agreement  between  Miss  Lambert  and 
her  trustees,  that  the  trusts  of  the  deed  should  not  be  performed 
during  her  life ;  but  that  she  should,  during  her  life,  continue  in 
the  possession  or  receipt  of  the  rents  for  her  own  use  and  benefit. 
The  bill  prayed  that  it  might  be  declared  that  the  deed  of  grant 
was  void,  and  that  the  legacies  given  for  the  purposes  before  men- 
tioned were  also  void ;  and  for  the  usual  accounts  of  the  real  and 
personal  estate,  and  the  carrying  into  effect  the  trusts  of  the  will» 
subject  to  these  declarations. 

*  647       *  The  evidence  adduced  by  the  plaintiff  in  support  of  the 

allegations  contained  in  the  bill  was  as  follows :  Four  per- 
sons, who  had  been  in  the  service  of  Miss  Lambert,  stated  that 
from  the  year  1851,  until  her  death,  the  piece  of  land  comprised 
in  the  deed  had  been  in  her  occupation ;  that  it  had  been  manured 
from  her  stables,  and  generally  cultivated  by  her  servants,  that 
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the  liay  produced  from  it  had  been  taken  to  Boarbank  House,  and 
consumed  by  her  horses,  and  that  the  grain  produced  by  it  had 
been  consumed,  either  at  Boarbank  House  or  on  a  farm  belonging 
to  her  and  in  her  own  occupation.  The  rate  collector  deposed  that 
no  change  had  been  made  in  the  rating  after  1851,  and  that  Miss 
Lambert  had  been  rated  as  the  occupier  until  her  death. 

The  other  circumstances  appearing  in  evidence  were  as  follows : 
At  the  date  of  the  deed,  Miss  Lambert  was  61  years  of  age.  Her 
fortune  consisted  of  I'eal  and  personal  estate,  which  were  estimated 
to  be  of  the  value  of  about  80,000/.,  and  produced  about  25001.  a 
year.  Mr.  Wilcock,  who  was  named  as  a  trustee  in  the  deed,  had 
been  in  her  service  for  many  years,  and  was  her  confidential 
adviser  and  general  manager.  He  resided  at  Boarbank  House, 
and  occupied  two  farms  belonging  to  her,  called  Lane-side  and 
Kent's  Bank,  as  tenant,- and  managed  another  farm  belonging  to 
her  and  in  her  own  occupation,  called  Outerthwaite,  as  bailiff. 
He  died  in  August,  1857.  The  accounts  between  him  and  Miss 
Lambert,  in  her  possession,  were  in  a  very  confused  state,  it 
appearing  that  he  was  in  the  habit  of  paying  sums  generally  pn 
account.  He  was  largely  indebted  to  Miss  Lambert  at  his  death. 
The  piece  of  land  in  question  consisted  of  two  acres,  and  was 
worth,  to  sell,  about  802.,  and  to  let,  about  8/.  a  year.  It 
was  separated  from  the  *  other  property  of  Miss  Lambert,  *  648 
and  was  not  desirable  or  convenient  to  be  held  either  with 
the  grounds  of  Boarbank  House  or  with  any  of  the  farms  of  Miss 
Lambert.  It  did  not  appear  whether  it  had  before  1851  been 
occupied  with  the  farms  rented  by  Mr.  Wilcock  or  the  farm 
managed  by  him  as  bailiff.  It  was  proved  by  a  witness  who  had 
been  in  Wilcock's  service  from  1854  until  his  death,  that  the  same 
horses,  ploughs,  and  instruments  of  husbandry  were  used  by  Wil- 
cock for  all  the  farms  ;  and  that  the  cattle,  both  of  Wilcock  and 
Miss  Lambert,  were  kept  on  the  three  farms  and  the  piece  of  land 
in  question  without  any  distinction,  and  that  he  always  supposed 
that  Wilcock  occupied  all  the  farms.  There  was  no  further  evi- 
dence as  to  the  occupation  of  the  piece  of  land  bince  1851. 

Mr.  Reveley  deposed  that,  at  the  time  of  the  execution  of  the 

.deed,  he  had  explained  to  Miss  Lambert  that  she  was  to  make  an 

absolute  grant,  reserving  nothing  to  herself,  which  she  seemed  to 

understand.    He  positively  denied  any  such  agreement  or  under- 

•  standing  whatever  with  Miss  Lambert  as  was  alleged  by  the  bill, 
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and  stated  that  he  had  not  interfered  in  the  trust  because  as  there 
was  no  church  or  school  in  existence  he  should  not  have  known 
what  to  do  with  the  rents,  and  that  he  had  Supposed  that  at  Miss 
Lambert's  death  the  arrear  would  be  paid  up  and  added  to  the 
trust  fund.  Mr.  Brierly  positively  denied  the  existence  of  any 
agreement  or  understanding  between  him  and  Miss  Lambert  as  to 
her  retaining  the  land  during  her  life ;  and  stated  that,  as  he  re- 
sided 100  miles  off,  and  his  two  co-trustees  resided  on  the  spot,  and 
one  of  them  was  a  solicitor,  he  had  left  the  matter  to  them,  and 
had  taken  it  for  granted  that  they  would  do  whatever  was  neces- 
sary.   He  also  stated  that,  shortly  after  the  execution  of 

*  649   the  deed.  Miss  *  Lambert  had  said  to  him,  ^^  I  have  given 

it "  (meaning  the  piece  of  land),  ^'  and  I  will  have  nothing 
more  to  do  with  it;  but  as  Wilcock  is  always  complaining  of 
shortness  of  grass  on  his  farm,  you  had  better  let  him  have  it." 

The  Master  of  the  Rolls  considered  that  the  case  was  not  distin- 
guishable from  "Way  v.  J?a«^,  (a)  and  decided  that  the  gift  of  the 
land  was  invalid  under  9  Geo.  2,  c.  86,  by  reason  of  there  being  a 
secret  reservation  for  the  benefit  of  the  grantor.  His  Honor  also 
considered  that  the  bequest  was  invalid,  its  object  having  failed 
by  reason  of  the  failure  of  the  gifb  of  the  land.  His  Honor  accord- 
ingly made  a  decree  declaring  the  grant  and  the  legacies  void,  and 
directing  the  usual  accounts  of  the  real  and  personal  estate  of  the 
testatrix.  The  defendant  Brierly  appealed  from  so  much  of  this 
decree  as  declared  the  grant  and  legacies  void. 

Mr.  RoundeU  Palmer^  for  the  plaintiflF,  claimed  the  right  to 
begin. 

Mr.  Follettj  for  the  appellant,  referred  to  HarrUon  v.  Ghuesi.  (6) 

The  Lord  Justice  Turner.  —  I  consider  the  rule  to  be  that  the 
appellant  begins  in  every  case  except  that  of  an  appeal  from  the 
whole  decree,  the  reason  of  the  exception  being  that  on  an  appeal 
from  the  whole  decree  the  plaintiff  may  read  diflFerent  evidence  and 
shape  his  case  differently. 

•  650       ♦  The  Lord  Justice  Knight  Bruce.  —  I  do  not  lay  down 

any  general  rule,  but  finding  a  precedent  applicable  to  the 

(a)  2  Drew.  44.  (6)  6  De  G.»  M.  &  6.  424,  429. 
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present  case  on  a  point  which,  in  my  judgment,  is  of  small  impor-* 
tance,  I  follow  it. 

Mr.  FolUtty  Mr.  Shapter,  and  Mr.  B.  L.  Chapman,  for  the 
appellant.  —  Way  v.  JEast  (a)  lays  down  the  rule  which  the  Master 
of  the  Rolls  considered  applicable  to  the  present  case,  that  if  at 
the  time  of  the  execution  of  the  deed  there  is  a  secret  understand* 
ing  that  it  shall  not  take  effect  at  once,  but  that  the  grantor  shall 
retain  the  present  enjoyment  of  the  property,  the  deed  is  void 
under  9  Geo.  2,  c.  36.  We  do  not  dispute  the  soundness  of  this 
principle,  but  its  applicability  to  the  circumstances  of  this  case. 
There  are  two  questions :  (1.)  Whether  such  a  secret  understand- 
ing is  proved;  (2.)  We  say  that  the  case  is  not  governed  by 
9  Geo.  2,  c.  86,  but  by  43  Geo.  3,  c.  108,  and  4  &  6  Vict.  c.  88 ; 
and  the  second  question  therefore  is,  whether  the  understanding, 
if  proved,  would  invalidate  the  deed  under  those  statutes. 

As  regards  the  first  point,  the  cases  are  in  our  favour,  as  show* 
ing  that  circumstances  such  as  are  proved  here  are  not  sufficient 
evidence  of  such  a  secret  understanding.  In  Way  v.  JEcutj  (a)  the 
rent-charge  was  never  paid,  nor  any  attempt  made  to  enforce  pay- 
ment for  eleven  years.  Grieves  v.  Ca^e(b^  is  directly  in  our 
favour.  In  Attomey-Q-eneraly.  Munhy,  (c)  it  was  contended  that 
the  grantor's  keeping  the  deed  in  his  own  possession 
amounted  to  a  reservation  for  his  own  benefit,  but  Sir  *  Wn/-  *  651 
LiAM  Grant  decided  the  contrary,  though  he  allowed  that 
such  a  circumstance  would  go  into  the  scale  along  with  others  as 
an  evidence  of  intention.  The  law  is  similarly  laid  down  in  Doe  d. 
Thompson  v.  Pitcher^  (jl)  with  respect  to  the  grantor's  retaining 
possession  of  the  land  contrary  to  the  terms  of  the  deed.  In  Attar- 
ney-G-eneral  v.  Poulden,(e)  there  was  the  additional  circumstance 
of  a  reconveyance  by  the  trustees,  which  was  a  circumstance 
strongly  tending  to  establish  the  existence  of  a  secret  trust  for  the 
grantor.  Such  circumstances,  as  retaining  possession  of  the  deed 
or  of  the  land,  do  not  defeat  the  grant ;  they  are  only  evidence,  so 
far  as  they  go,  of  a  secret  agreement  which  would  defeat  it,  but  in 
determining  whether  they  are  sufficient  evidence  of  it,  the  Court 

(a)  2  Drew.  44. 

(6)  2  Cox,  301 ;  4  Bro.  C.  C.  67 ;  1  Ves.  Jr.  648. 
CO   1  Meriv.  327.  {d)  3  M.  &  Sel.  407. 

(0  8  Sim.  472 ;  8.  C,  ni5  nom.  Att.-Gen.  o.  Bricknell,  1  Jur.  540. 
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must  decide  like  a  jury  looking  at  all  the  circumstances  of  the 
case,  and  it  is  quite  absurd  to  suppose  that  this  rich  lady  intended 
a  reservation  in  her  favour  as  to  this  insignificant  bit  of  land.  We 
contend,  therefore,  that  this  deed  would  be  good,  even  if  its  validity 
depended  only  on  the  Stat.  9  Geo.  2,  c.  86. 

But  we  say  that  the  deed  is  one  authorized  by  and  supported  by 
the  Stat.  43  Geo.  8,  c.  108.  A  statute  enabling  persons  to  give 
land  for  a  specific  purpose  dispenses  with  the  restrictions  of  9  Geo. 
2,  c.  86.  Bamahy  v.  Bardsley.  (a)  The  Master  of  the  Rolls  held, 
that  a  grant  under  this  Act  is  not  good,  unless  the  grantor  parts 
with  all  his  estate.  This  we  submit  is  erroneous.  It  is  not,  as 
we  contend,  a  just  construction  to  make  the  general  words  of  the 
Act,  which  speak  of  granting  all  the  estate,  operate  as  a  prohibition 
of  granting  a  less  interest.     The  Act  is  opposite  in  spirit  to 

*  662    the  Mortmain  Act,  its  object  •  being  to  encourage  grants  of 

land  for  the  purpose  of  building  churches ;  it  contains  no 
restrictive  words,  and  the  interpretation  put  upon  it  by  the  Master 
of  the  Rolls  tends  to  defeat  its  object.  A  man  may  under  it  give 
land  by  will  for  this  purpose ;  if  so,  why  may  he  not  grant  a  rever- 
sion for  the  same  purpose  ?  It  is  true,  that  in  The  IneorporaUd 
Society  V.  Cole8i(b^  the  Vice-Chancellor  says:  "Regarding  the 
provisions  of  the  Statute  of  Mortmain,  I  am  bound  in  construing 
this  Act  with  reference  to  it,  to  hold  that  when  the  legislature  says 
a  person  may  pass  ^  all  such  his  estate  or  interest,'  that  must  mean 
without  reserve,  as  is  provided  in  similar  cases  by  the  Statute  of 
Mortmain."  The  appeal  did  not  settle  this  point,  but  we  submit 
that  the  principle  cannot  be  supported.  [^ Attorney' General  v. 
Bishop  of  Chester^  (c)  Downing  College  Case,  (d)  were  also  referred 
to.]  The  Stat.  48  Geo.  8,  c.  108,  was  intended  to  introduce  a 
new  rule.  The  Stat.  48  Geo.  8,  c.  107,  passed  on  the  same  day, 
assumes  that  the  re-enacting  the  Stat  2  &  8  Anne,  c.  11,  §  4,  would 
take  a  case  out  of  9  Geo.  2,  c.  86.  This  throws  light  on  c.  108, 
and  shows  jbhat  it  was  not  intended  that  9  Geo.  2,  c.  86,  should  be 
imported  into  it.  Assuming,  therefore,  that  the  Master  of  the 
Rolls  was  right  in  his  view  of  the  facts,  this  statute  supports  the 
transaction. 

Again,  Stat.  4  &  6  Vict.  c.  88  supports  the  gift  of  so  much  of 

(a)  28  L.  J..  Exch.  326. 

(6)  1  K.  &  J.  145 ;  S.  C,  on  appeal,  5  De  G..  M.  &  G.  824. 
(c)  1  Bro.  C.  C.  444.  (d)  Shelf.  Charities,  139,  140. 
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the  land  as  was  devoted  to  the  purpose  of  a  school,  even  if  the  gift 
of  the  whole  cannot  be  supported  on  the  grounds  which  we  have 
urged.  The  trustees  must  have  apportioned  the  land,  and  as  to 
the  part  apportioned  to  the  school,  the  gift  must  be  sup- 
ported. ♦  Edwards  v.  flofi,  (a)  Attorney'  General  v.  Mill,  (6)  *  653 
Baldwin  v.  Baldwin,  (c)  Philpot  v.  St.  Q-eorge*8  Hospi- 
talj  (d)  shows  that  if  the  land  was  effectually  given,  the  bequest  of 
money  to  be  employed  in  building  upon  it  is  good.  It  is  impossible 
to  understand  the  distinction  which  has  been  attempted  to  be 
drawn  between  cases  where  the  gift  of  the  land  is  good  under 
9  Geo.  2,  c.  36,  and  tliose  where  it  is  good  only  by  virtue  of  43 
Geo.  3,  c.  108. 

It  has  been  urged,  that  the  giving  to  a  charity  by  act  inter  vivos 
a  bit  of  worthless  land,  and  then  bequeathing  a  large  sum  to  build 
upon  it,  is  an  evasion  of  the  statute.  But  there  is  no  such  thing 
as  evading  a  statute ;  a  case  either  is  within  the  purview  of  a 
statute  or  is  not ;  if  it  is  not,  it  is  of  no  consequence  that  it  is  ever 
so  like  something  that  is  within,  or  that  it  is  a  case  which  the 
framers  of  the  statute  would  probably  have  included,  if  they  had 
thought  of  it  Baldwin  v.  Baldwin^  ((?)  Veitch  v.  Trustees  of  the 
Exeter  Turnpike  Roads,  (e) 

Mr.  Wickens  appeared  for  the  Attorney-General,  and  supported 
the  appeal. 

Mr.  Roundell  Palmer  and  Mr.  Speed,  for  the  plaintiff,  and  Mr. 
Lloyd,  Mr.  Joseph  Brown,  and  Mr.  Schomberg,  for  the  other  resid- 
uary legatees,  in  support  of  the  decree.  —  The  first  question  is, 
whether  the  gift  of  the  land  is  good  under  9  Geo.  2,  c.  86,  and  we 
submit  that  it  is  not.  According  to  that  statute  the  land 
must  be  conveyed  *  without  any  reservation,  trust,  condi-  *  654 
tion,  or  agreement  for  the  benefit  of  the  grantor.  Now,  it  is 
not  necessary  that  a  reservation  should  appear  on  the  face  of  the 
conveyance ;  its  existence  may  be  made  out  by  parol  evidence  and 
by  the  conduct  of  the  parties.  Way  v.  East,  (^)  Attorney- Gen- 
eral V.  Poulden,  (A)  Attomey-O-eneral  v.  Bricknell,  (t)  Limhrey 

(a)  6  De  6.,  M.  &  G.  74.  (e)  8  El.  &  Bl.  986. 

(6)  8  Ru88.  338.  Ig)  2  Drew.  44. 

(c)  22  Beav.  413.  (k)  8  Sim.  472. 

{d)  6  H.  L.  Cas.  338.  (•)   1  Jup.  640. 
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V.  Chirr,  (a)  Here  the  grantor  originally  expressed  her  intention 
to  retain  the  rents  and  profits  during  her  life  ;  finding  that  such  a 
reservation  would  invalidate  the  gift,  she  appeared  to  abandon  it,  but 
it  never  was  really  abandoned,  and  the  evidence  shows  that  it  was 
acted  upon  all  through  the  remainder  of  her  life.  The  land  remained 
in  her  own  occupation.  The  produce  was  applied  to  her  own  use 
during  her  life,  and  was  received  by  her  executors  after  her  death, 
and  the  deed  which  had  been  handed  back  to  her  as  soon  as  it  was 
enrolled,  remained  in  her  own  custody.  The  gift  moreover  was 
of  such  a  nature  that  it  could  not  take  effect  until  funds  were  pro- 
vided. The  rents  in  the  mean  time  resulted  to  the  donor.  This 
amounts  to  a  reservation,  the  gift 'was  not  to  take  effect  imme* 
diately.  The  deed  is  void  on  the  ground  of  perpetuity,  for  the 
trust  does  not  come  into  effect  till  there  are  funds  ready  for  build* 
ing  a  church,  and  it  is  impossible  to  say  what  time  might  have 
elapsed  before  that  happened.  Again,  the  grantor  intended  to 
provide  those  funds  by  will.  She  never  intended  that  a  church 
should  be  built  during  her  life,  so  during  her  life  the  land  really 
was  not  devoted  to  charity  at  all.  The  transaction  was  a  fraud  on 
the  statute,  a  mere  colourable  gift  to  enable  her  to  bequeath  money 
for  charitable  purposes,  connected  with  land.  We  contend,  there- 
fore, that  under  9  Geo.  2,  c.  86,  the  gift  of  the  land  cannot  be 
supported. 

*  656        *  The  other  statutes  referred  to  by  the  appellants  do  not 

support  the  grant.  The  Stat.  4  &  5  Vict.  c.  38,  contains  no 
power  of  apportionment,  it  makes  good  a  gift  of  a  certain  amount 
of  land  for  the  purpose  of  a  school,  but  it  does  not  authorize  the 
apportionment  of  a  larger  gift  for  mixed  purposes,  so  as  to  make 
it  pro  tanto  good.  The  Stat.  43'  Geo.  3,  c.  108,  does  not  help  the 
appellant's  case,  for  its  language  plainly  imports  that  the  whole 
interest  of  the  grantor  must  be  parted  with.  That  is  the  proper 
meaning  of. the  words,  and  as  this  statute  creates  an  exception 
from  a  previous  disabling  statute,  it  must  be  construed  strictly. 
The  same  objection  also  arises  as  under  the  other  statute,  that  this 
Act  only  authorizes  a  gift  for  a  church  and  parsonage,  and  does 
not  provide  for  apportionment  of  a  larger  gift  for  purposes  includ- 
ing other  objects.     Cramp  v.  Plat/foot^  (6)  Chapman  v.  Broum^  (c) 

(a)  6  Madd.  161.  (c)  6  Ves.  404. 

(6)  4  K.  &  J.  479. 
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Attorney- General  v.  Bishop  of  Chester ^  (a)  Corlyn  v.  French,  (h) 
Another  objection  arises  under  the  2d  section,  which  does  not 
authorize  a  double  gift,  the  gift  of  land  by  deed  and  then  of  money  * 
by  will.     Moreover,  the  consent  of  the  ordinary  is  required  under 
that  statute,  and  was  not  obtained  in  the  present  case. 

Mr.  Follett,  in  reply.  —  There  is  nothing  in  this  case  approach- 
ing to  such  an  agreement  as  would  invalidate  the  gift  under  9  Gteo. 
2,  c.  86.  The  whole  case  of  the  respondents  on  this  point  rests  on 
the  possession  of  the  deed  and  of  the  estate.  These  alone  are  not 
conclusive  evidence  of  such  an  agreement,  and  the  direct  evidence 
is  clear  to  the  point  that  there  was  not  any  such  agreement. 
There  was  no  resulting  *  trust,  for  none  arises  on  gifts  to  *  656 
a  charity.  Lewin  on  Trusts,  (c)  Even  if  there  was  a  re- 
sulting trust  or  a  secret  agreement,  the  Statute  43  Geo.  8,  c.  108, 
supports  the  gift.  To  hold  that  this  statute  requires  a  grantor  to 
part  with  all  his  interest  would  be  a  gratuitous  importing  a  pro- 
vision contained  in  a  restrictive  statute  into  an  enabling  statute,  a 
statute,  moreover,  authorizing  dispositions  by  will  to  which  such  a 
restriction  would  be  utterly  inappropriate.  This  Act  is  remedial, 
intended  to  give  for  important  objects  a  power  which  did  not  exist 
before,  and  it  is  to  be  largely  construed.  The  addition  of  the 
school  does  not  exclude  the  operation  of  that  Act ;  the  Court  will 
have  no  difiSculty  in  ascertaining  how  much  of  this  gift  ought  to  be 
applied  to  one  object  and  how  much  to  the  other. 

Judgment  reserved. 

May  4. 

The  Lord  Justice  Knight  Bruce.  —  In  the  appeal  of  which  we 
are  now  to  dispose  the  main  or  single  question  is  of  the  validity  or 
invalidity  of  a  deed  dated  the  14th  of  May,  1851,  which  has  been 
produced  and  proved  in  the  cause,  and  is  particularly  mentioned 
in  the  bill.  It  purports  to  be  a  conveyance  by  Miss  Lambert  (the 
testatrix  in  the  suit)  of  a  freehold  close  of  land  in  Lancashire  that 
belonged  to  her,  —  a  conveyance  namely  to  three  trustees  in  fee 
for  charitable  purposes.  It  was  an  indenture  executed  by  her  and 
attested  in  conformity  with  the  provisions,  and  enrolled  in  due 
time  agreeably  to  the  requisitions  of  the  Statute  9  Geo.  2,  c.  86. 

(a)  1  Bro.  C.  C.  444.  (6)  4  Yes.  41S-433.  (c)  Page  198. 
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The  lady  lived  for  some  years  afterwards.    The  contention 

*  657    of  the  plaintiff  is  that  by  that  *  Act  of  Parliament  the  deed 

is  rendered  invalid,  and  that  accordingly  the  close  of  land 
has  not  been  effectually  appropriated  to  any  charitable  purpose. 
And,  first,  the  plaintiff  says  that  the  deed  left  a  resulting  trust  of 
the  land  in  favour  of  the  grantor,  or  a  benefit  to  the  grantor  from 
it  until  a  church  or  chapel  or  some  building  should  under  the  deed 
be  erected  on  the  land,  and  that  therefore,  ex  facUy  the  Statute  9 
Gteo.  2,  c.  36,  destroys  it.    That,  however,  is  not  my  opinion.     As 
the  case  appears  to  me,  the  land,  according  to  the  tenor  of  the 
deed,  was  immediately  and  absolutely  and  irrevocably  devoted  by 
the  deed  to  charitable  purposes  of  a  lawful  kind  from  the  moment 
when*  she  executed  it,  and  if  it  can  be  successfully  impeached,  it 
can,  in  my  opinion,  only  be  so  by  matter  collateral  or  extraneous. 
Certainly  the  testatrix  originally  intended  to  give  by  will,  for  the 
purposes  expressed  in  the  conveyance  or  for  similar  purposes,  the 
land  comprised  in  the  conveyance,  but  having  been  informed  that 
she  could  not  do  this  by  will  she  resolved  on  having  a  deed  instead, 
and  executed  the  deed  in  question  accordingly.     The  circumstance 
that  before  and  when  and  after  she  executed  it  there  existed  in  her 
mind  an  intention  to  give  by  will  sums  of  money  to  be  expended  in 
building  on  the  land  and  endowing  a  church  or  chapel  and  a  school 
there,  can  make  no  difference.     It  has,  however,  been  contended 
for  the  plaintiff  that  the  Statute  of  Geo.  2  destroys  the  deed,  if  on 
no  other  ground,  at  least  on  this,  namely,  she  alleges  that  there 
was  contemporaneously  or  in  connection  with  the  deed  a  trust 
created,  or  professed  and  expressed  to  be  created,  verbally,  or  a 
stipulation  or  compact  verbally  made,  or  what  is  familiarly  called 
an  understanding  constituted,  by  Miss  Lambert,  or  between  her  on 
one  side  and  all  or  some  or  one  of  the  three  trustees  of  the  deed  on 
the  other,  the  nature,  design,  and  meaning  of  which  trust  or 
•  658    *  stipulation,  compact,  or  understanding  (as  the  plaintiff  in- 
sists) were  that  Miss  Lambert  should  be  at  liberty  at  any 
time,  if  so  disposed,  to  cancel  the  deed  and  put  an  end  to  the  trust 
purporting  to  be  created  by  it,  and  besides  should,  notwithstand- 
ing the  deed,  be  during  her  whole  life,  or  so  much  of  it  as  she 
should  think  fit,  or  at  least  until  the  construction  or  formation  in 
her  lifetime  upon  the  land  of  a  chapel,  or  school,  or  dwelling- 
house,  or  cemetery,  or  the  commencement  of  works  for  the  purpose, 
left  in  the  undisturbed  possession  or  use  and  enjoyment  of  the  land 
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for  her  own  benefit.  And  it  does  appear,  in  fact,  from  the  evi- 
dence (or  at  least  it  may  be  and  has  been  fairly  argued,  and  I  as- 
sume it  to  do  so)  that  the  testatrix  was  never  disturbed  in  the 
possession  or  enjoyment  of  the  field  comprised  in  the  deed,  but 
after  as  before  the  deed  until  her  death  continued  to  take  and  en- 
joy the  produce  and  profits  of  the  field  without  paying  rent  or  ac- 
counting for  any  part  of  the  produce  or  profits  to  any  person,  or 
being  asked  to  do  so ;  and  from  the  time  of  the  enrolment  of  the 
deed,  or  from  the  end  of  three  months,  or  for  a  less  period  after- 
wards, had,  and  while  living  continued  to  have,  the  deed  in  her 
sole  custody  actually  or  potentially.  These  circumstances  are,  I 
apprehend,  not  of  themselves  sufficient  to  prove  the  existence  of 
such  a  trust,  or  stipulation,  or  compact,  or  understanding,  as  has 
been  mentioned ;  and  upon  a  full  consideration  of  the  whole  evi- 
dence in  the  case,  oral  and  documentary  (including  the  testimony 
of  Mr.  Wilson,  but  of  course  including  also  that  of  the  defendants 
who  have  been  examined  as  witnesses),  I  am  satisfied  that  the 
affirmative  of  the  proposition  that  some  or  any  such  trust  or  stipu- 
lation, compact,  or  understanding  did,  whether  effectually  or  in- 
efTectually,  exist  in  fact,  has  not  been  proved,  and  I  am  satisfied, 
moreover,  that  in  the  sense  in  which  the  negative  of  the  proposi- 
tion can  properly  be  said  to  be  pi^oved,  that  negative  stands 
established.  The  *  trustees  may  very  possibly  have' been  ♦BSQ 
too  indulgent  or  negligent,  and  they  may  possibly  be  liable 
to  account  in  consequence  of  having  so  conducted  themselves. 
That  is  not  now  the  question  ;  but  I  am  convinced  that  had  they 
at  any  period  of  the  testatrix's  life,  after  the  execution  or  enrol- 
ment of  the  deed,  insisted  on  having  the  custody  of  it,  or  insisted 
on  being  let  into  the  possession  or  receipt  of  the  profits  of  the  land 
included  in  it,  they  would  not  by  doing  so  have  acted  in  breach  of 
any  valid  or  invalid,  effectual  or  inefiectual,  agreement,  promise, 
engagement,  or  trust  to  the  contrary. 

My  opinion  is  that  the  deed  has  not  been  successfully  impeached 
under  the  Statute  9  Geo.  2,  c.  86,  and  ought  to  be  taken  as  being 
for  all  purposes  legally  and  equitably  valid.  Not  one  of  the  dis- 
puted bequests,  therefore,  seems  to  me  void  or  inefiectual.  Thus 
viewing  the  case,  I  have  thought  it  not  necessary  to  enter  into  the 
construction  or  efiect  of  either  of  the  statutes  of  Geo.  8  and  her 
present  Majesty,  which  were  mentioned  during  the  argument.  I  am, 
however,  not  persuaded  that  if,  independently  of  those  statutes,  it 
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would  be  right  to  consider  the  deed  and  bequests  as  invalid,  they 
would  not  from  those  statutes  receive  effectual  support  and  be  sus- 
tained by  them.  I  conceive  that  tlie  decree  before  us  should  be 
varied  to  the  extent  that  I  have  mentioned,  and  that  the  costs  of 
all  parties  of  the  present  rehearing,  as  between  solicitor  and  client, 
should  be  paid  out  of  the  testatrix's  estate  in  the  same  manner  as 
the  costs  given  by  the  decree. 

Of  course  I  have  not  come  to  the  conclusion  that  I  have  stated 
without  having  considered  the  cases  of  Liwbrey  v.  Qurr^  (a) 
and  AUometf-0-eneral  v.  PouMen,  (()  both  mentioned  in  the  argu^ 
ment. 

*  660       •The  Lord  Justice  Turner.  —  Having  considered  this 

case,  I  have  been  unable  to  bring  my  mind  to  the  con- 
clusion at  which  the  Master  of  the  Bolls  has  arrived.  The  first 
point  in  the  case  is,  whether  the  deed  in  question  conveying  to 
trustees  two  acres  of  land  to  charitable  purposes  is  void  as  being 
contrary  to  the  Statute  9  Geo.  2,  c.  86,  usually  called  the  Mort- 
main Act.  It  is  urged  against  the  validity  of  the  deed,  that  the 
donor  had  the  possession  of  it  and  the  enjoyment  of  the  land 
comprised  in  it  for  some  years  after  its  execution  ,and  as  it  is  said, 
up  to  the  time  of  her  decease,  and  that  from  these  facts  we  ought 
to  assume  that  there  was  an  agreement  or  understanding  between 
the  donor  and  the  trustees  of  the  deed  that  the  donor  should  have 
the  enjoyment  of  the  land  during  her  life,  and  that  the  charitable 
purpose  expressed  in  the  deed  should  only  take  effect  upon  her 
death.  Such  an  agreement,  it  was  said,  would  make  the  deed 
altogether  void,  and  no  doubt  it  would,  for  it  would  be  a  fraud 
upon  the  law,  and  a  deed  in  fraud  of  the  law  can  no  more  be 
supported  than  any  other  fraudulent  deed  ;  but  the  facts  on  which 
we  are  called  upon  to  assume  this  supposed  agreement  or  under- 
standing are  evidence  and  evidence  only  of  its  existence,  and 
the  weight  which  is  due  to  facts  of  such  a  nature  must  in  each 
case  depend  upon  its  own  particular  circumstances.  Fact»  which 
in  one  case  might  aHbrd  very  strong  evidence  of  there  having  been 
such  an  agreement  or  understanding  might  in  other  cases  furnish 
but  a  very  slight  presumption  of  it.  In  this  case,  Wilcocks,  one  of 
the  trustees  of  the  deed,  was  the  steward  or  bailiff  of  the  donor, 
and  seems  to  have  had  during  his  life  almost  the  entire  manage- 

(a)  6  Madd.  151.  (6)  8  Sim.  472. 
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ment  of  her  afTairs.  She  had  a  safe  in  which  her  title-deeds  were 
kept,  and  it  is  not,  I  think,  much  to  be  wondered  at,  that  the 
steward  should  have  placed  this  deed  and  *  permitted  it  to  *  661 
remain  in  a  place  of  safety  amongst  her  title-deeds.  There 
is  no  evidence  that  the  donor  herself  gave  any  directions  for  its 
being  so  deposited,  and  upon  the  death  of  the  steward,  which  took 
place  a  few  months  before  the  donor  died,  the  deed  seems  to  have 
been  removed  from  the  safe  and  taken  out  of  the  donor's  custody 
by  the  order  of  one  of  the  surviving  trustees.  Again,  as  to  the 
possession  of  the  land.  The  donor  was  a  large  landed  proprietor, 
and  this  was  a  small  field  only.  Wilcocks,  one  of  the  trustees,  had 
the  actual  possession  of  it,  and  there  is  no  evidence  to  show  that 
he  ever  accounted  to  the  donor  for  any  rent  in  respect  of  it.  Her 
coach-horses  seem  to  have  been  occasionally  turned  out  in  the  field, 
and  some  hay  which  was  grown  in  it  appears  to  have  been  consumed 
in  her  stables.  The  evidence  on  this  part  of  the  case  goes,  I  think, 
no  further.  I  should  hesitate  long  before  upon  such  evidence  as 
this,  even  if  it  stood  uncontradicted,  I  could  venture  to  suppose 
that  there  was  any  such  agreement  or  understanding  as  we  are  re- 
quired to  assume,  but  when  I  find  from  the  evidence  on  the  other 
side  that  both  the  surviving  trustees  positively  deny  that  any  such 
agreement  or  understanding  ever  existed,  and  that  this  denial  is 
coupled  with  a  statement  that  in  a  conversation  shortly  after  the 
execution  of  the  deed  which  had  reference  to  the  interim  possession 
of  the  land,  the  donor  said  she  had  given  the  land  and  would  have 
nothing  more  to  do  with  it,  I  find  myself  satisfied  as  to  the  con- 
clusion we  ought  to  arrive  at  on  this  part  of  the  case.  I  think  it 
clear  that  we  could  not  be  justified  in  presuming  that  there  was  any 
such  agreement  or  understanding  as  we  have  been  required  to  as- 
sume. The  case  of  Wat/  v.  JEast,  (a)  which  was  referred  to  in 
the  argument,  does  not  seem  to  me  in  any  degree  to  apply 
to  such  a  case  as  *  the  present.  It  was  very  forcibly  urged  *  662 
in  argument  on  the  part  of  the  plaintifi*  in  support  of  the  pre- 
sumption to  which  I  have  referred,  that  this  deed  was  connected 
with  the  will  of  the  donor,  by  which  the  funds  for  carrying  into 
effect  the  charitable  purpose  were  to  be  provided,  and  which  of 
course  would  take  efiect  upon  her  death ;  but  the  fact  that  the 
donor  intended  by  her  will  to  provide  the  funds  for  efiectuating  her 
charitable  purpose,  whatever  its  efiects  may  be  in  another  point  of 

(a)  2  Drew.  44. 
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view,  to  which  I  shall  presently  advert,  does  not  seem  to  me  to 
lead  to  the  conclusion  that  the  donor  intended  to  reserve  to  herself 
any  interest  in  the  mean  time  and  until  the  charitable  purpose  was 
effected.  At  all  events,  I  think  that  the  presumption,  if  any,  to  be 
derived  from  this  fact  is  wholly  rebutted  by  the  positive  evidence 
to  the  contrary  to  which  I  have  referred. 

Anotlier  and  more  plausible  argument,  however,  leading  to  the 
same  conclusion  of  a  reserved  interest  in  the  donor,  was  founded 
upon  the  construction  of  this  deed.  It  was  argued,  that  upon  the 
true  construction  of  the  deed,  there  would  be  a  resulting  trust  for 
the  donor  until  the  charitable  purpose  took  effect,  but  it  seems  to 
me  that  by  this  deed  the  land  was  absolutely  and  immediately  ded- 
icated to  the  purposes  of  charity,  and  that  it  would  be  quite  incon- 
sistent with  that  dedication  to  hold  that  any  beneficial  interest 
remained  in  the  donor.  The  true  test  of  this  argument  is,  whether 
the  donor  could  herself  at  any  time  after  the  execution  of  this  deed 
have  maintained  any  claim  against  the  trustees  in  respect  of  tliis 
land,  or  the  profits  of  it,  and  I  am  quite  satisfied  that  she  could 
not. 
It  was  attempted  too,  on  the  part  of  the  plaintiff,  to  found  some 
argument  in  her  favour  upon  the  ground  of  perpetuity,  but 
•  663  if  the  land  was  well  given  to  charity,  *  perpetuity  is  the  nec- 
essary consequence,  and  I  do  not  see,  therefore,  how  any 
argument  on  that  point  can  be  brought  to  bear  upon  the  case. 

It  was  said,  however,  that  to  treat  this  land  as  well  given  to  the 
charity  and  to  permit  this  charitable  gift  to  take  effect  would  be  to 
sanction  an  evasion  of  the  statute  referred  to.  But  if  the  law  has 
permitted  an  act  to  be  done,  and  has  prescribed  the  mode  in  which 
it  may  be  done,  what  authority  has  this  Court  to  say  that  the  act 
shall  not  be  done  in  the  mode  which  the  law  has  prescribed  ?  This 
Court,  indeed,  has  full  power  over  instruments  which  contravene 
the  law.  It  may  set  them  aside  or  refuse  to  act  upon  them.  It 
may  go  further,  and  may  exercise  the  same  powers  over  instru- 
ments which,  although  within  the  letter  of  the  law,  contravene  its 
policy,  as  was  the  case  with  reference  to  the  Ship  Registry  Acts,  bat 
I  do  not  see  how  what  is  done  modo  et  formd  which  the  law  has  pre- 
scribed, can  be  said  to  be  contrary  to  its  j)olicy.  There  is  a  marked 
distinction  which  perhaps  has  not  been  sufficiently  attended  to  in 
some  of  the  cases  upon  this  subject,  between  evasion  as  it  has  been 
called  and  contravention,  and  it  is  against.contravention,  and  not 
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against  what,  has  been  termed  evasion,  the  power  of  this  Court  is 
directed.  I  agree  with  what  was  said  by  Lord  Cbanworth  upon 
this  subject  in  Edwards  v.  HalL  (a)  What  I  have  already  said  is, 
I  think,  sufficient  to  dispose  of  this  case,  for  if  this  deed  be  valid, 
of  course  the  legacies  are  valid  ^Iso,  —  a  gift  of  money  to  be  laid 
out  on  land  already  in  mortmain  being  undoubtedly  good. 

But  the  Master  of  the  Rolls  has  gone  further.    Assuming 
the  deed  to  be  invalid  under  the  9  Geo.  2,  c.  86,  he  *  has   *  664 
gone  on  to  say  that  it  is  not  valid  also  under  the  43  Geo.  3, 
c.  108.  .  [His  Lordship  read  the  preamble  and  the  first  section  of 
this  statute.] 

With  all  possible  respect  to  his  Honor's  judgment,  and  to  what 
appears  to  have  fallen  from  the  Vice-ChancellorSirW.  Page  Wood 
upon  the  same  point,  I  cannot  agree  with  the  limited  construction 
they  have  put  upon  this  latter  statute.  They  have  held,  as  I  under- 
stand 'this  judgment  and  the  dictum  of  the  Vice-chancellor,  that 
because  the  statute  says  that  any  person  having  an  estate  or  inter- 
est in  land  in  possession,  reversion,  or  contingency,  may  (within 
the  limits  prescribed),  by  deed  or  will,  give  or  grant  all  such  his, 
her,  or  their  estate  or  interest  for  such  charitable  purposes  as  are 
mentioned  in  the  statute,  no  valid  gift  or  grant  can  be  made  if  there 
be  any  reservation  in  favour  of  the  donor.  I  venture  to  differ  from 
both  the  learned  Judges  upon  this  point.  This  statute  is  not, 
as  I  read  it,  a  statute  merely  conferring  a  parliamentaiy  power.  It 
is,  as  I  understand  it,  a  statute  having  for  its  object  the  removal  of 
a  disability  in  the  owners  of  lands  to  give  them  to  the  charitable 
purposes  specified  in  the  statute,  and  if  the  disability  be  removed 
as  to  all  the  estate  and  interest,  it  seems  to  me  that  it  must  be 
removed  as  to  every  portion  of  it,  as  to  an  estate  in  remainder  or 
reversion  no  less  than  as  to  an  estate  in  possession.  It  cannot,  I 
think,  possibly  be  denied  that  under  this  Act  the  donor  could  devise 
the  land  for  the  purposes  mentioned  in  the  statute.  He  could  enjoy 
the  land  therefore  during  his  life,  and  give  it  by  his  will  at  his 
death  to  the  charitable  purposes.  Gould  it  be  intended  that  he 
should  be  at  liberty  to  do  this  and  yet  should  not  be  at  liberty  to 
settle  the  land  on  himself  for  life,  and  afterwards  for  the  charitable 
purposes  ?  Again,  there  is  nothing  which  I  can  find  in  the  statute 
pointing  to  a  reservation  in  favour  of  the  donor  only,  and 
if  the  *  construction  put  upon  the  Act  be  correct,  no  owner  *  666 
(a)  6  De  6.,  M.  <&  G.  74. 

[515] 


*  665  CASES  IN  CHANCEBY. 

in  fee  could  give  less  than  the  fee,  and  no  termor  could  give  les 
than  his  whole  term.  No  disposition  less  than  the  fee,  or  the 
whole  term,  would  satisfy  the  words,  ^^  all  his  estate  and  interest." 
Looking  to  these  points  and  to  the  plain  object  and  purposes  of  the 
statute,  I  should  most  respectfully  differ  from  the  Master  of  the 
Bolls  on  this  point  also,  if  it  was  necessary  to  decide  it. 

A  further  point  was  also  attempted  to  be  raised  in  the  argument 
of  this  case,  with  reference  to  the  portions  of  the  land  devoted  to 
the  church  and  the  school  being  undefined  in  the  deed ;  but  in  the 
view  which  we  have  taken  of  this  case  it  becomes  unnecessary,  I 
think,  to  come  to  any  decision  upon  this  point.  I  may  add,  how- 
ever, that  the  argument  did  not  by  any  means  satisfy  me  that  tliere 
was  any  difiiculty  in  the  question. 

Upon  the  whole  I  am  of  opinion  that  this  decree  must  be  altered 
in  the  points  complained  of. 
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ABROAD.    See  Bill  of  Exchange,  2.    Injunction. 

ABSOLUTE  GIFT.    See  Thkllusson  Act. 

ACCUMULATION.    See  Thellusson  Act. 

ACQUIESCENCE.    See  Bankrupt,  2. 

ACT  OF  BANKRUPTCY:    See  Bankrupt,  2. 

ADEMPTION. 

A  bequest  of  a  share  of  residue  for  the  benefit  of  the  testator^s  son  and  his 
family  may  be  adeemed  wholly  or  partially  by  a  subsequent  advance,  by 
way  of  settlement,  on  the  son^s  marriage ;  and  such  a  settlement  may, 
having  regard  to  the  provisions  of  the  will,  so  operate,  rather  than  as 
an  ademption  of  an  absolute  pecuniary  legacy.  —  Montefiore  v.  Que^ 
dalla,  93. 

ADJUDICATION.    See  Bankrupt,  1. 

ADMINISTRATION  SUIT.    See  Practice.    Will,  1. 

ADVANCE.    See  Ademption. 

ADVERSE  CLAIMANT.    See  Lands  Clauses  Act. 

AFFIDAVITS.    See  Patent.    Pleading. 

AGREEMENT. 

Upon  the  construction  of  an  agreement  to  demise  a  farm  for  fourteen 

♦  years,  "at  the  yearly  rent  of  40Z.,  payable  quarterly,  free  of  ♦  668 
all  outgoings ; "  and  by  which  the  parties  agreed  '*  to  grant  and 
accept  a  lease  on  the  above  and  other  usual  terms:"  Held^  that  the 
landlord  was  entitled  to  a  net  rent,  payable  free  of  land-tax  and  tithe 
commutation  rent^harge.  —  Parish  v.  Sleeman,  326. 
See  Vendor  and  Purchaser,  1. 

ANNUITY.    See  Deed.    East  India  Company. 

APPEAL.    See  Mortmain  Act. 

APPOINTMENT.    See  Power,  2. 

ARRANGEMENT.    See  Bankrupt  Law.    Bankrupt,  2. 

ASSIGNMENT.    See  Bankrupt,  2. 

ATTACHMENT.    See  Enrolment. 
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ATTORNEY.    See  Bankrupt,  1. 
AUTHORITY.    See  Bankrupt,  1. 


BANKRUPT. 

1.  Where  a  person  on  leaving  this  country  has  authorized  another,  either  in 

writing  or  verbally,  to  act  for  him  generally  in  his  absence,  the  latter 
has  authority  to  instruct  a  solicitor  to  appear  on  behalf  of  the  former 
to  show  cause  against  an  adjudication  of  bankruptcy  against  him.  — 
Sx  parte  Frampton,  In  re  Frampton,  263. 

2.  The  execution  by  a  trader  of  a  deed  of  assignment  of  all  his  estate  and 

effects  for  the  benefit  of  his  creditors,  although  purporting  to  be  made 
under  the  arrangement  clauses  of  the  Bankrupt  Law  Consolidation 
Act,  is  an  act  of  bankruptcy  of  which  any  creditor  who  has  not  executed 
or  acceded  to  the  deed  may,  prior  to  its  execution  by  the  required 
majority  of  six-sevenths  in  number  and  value  of  the  creditors,  avafl 
himself  in  support  of  his  petition  for  adjudication  of  bankiupU^  against 
the  trader.  But  where  a  creditor  had  advised  the  trader  respecting  a 
sale  under  such  a  deed :  Held,  that  the  creditor  had  acquiesced  in  it  so 
as  to  be  precluded  from  treating  it  as  an  act  of  bankruptcy.  —  Ex  parte 
Alsop,  In  re  Rees,  289. 

3.  A  bankrupt  partner  falsified  the  books  of  the  firm,  not  with  the  view  of 

any  pecuniary  advantage  to  himself,  but  in  order  to  conceal  from  his 
partners  a  state  of  embarrassment  in  which  the  partn^^hip  affairs  were 
involved,  but  which  was  conceived  by  him  to  be  temporary  only,  he 
believing  at  the  time  that  the  concern  would  ultimately  turn  out  a 
*  669  profitable  *  one,  but  that  his  partners,  if  they  had  known  the  true 
state  of  its  affairs,  would  have  abandoned  it :  Held^  that  his  certificate 
had  been  properly  refused,  but,  under  the  circumstances,  the  Court 
made  an  order  for  protection,  so  far  as  it  might  be  available. 
This  Court  has  jurisdiction  to  grant  protection  to  a  bankrupt  pending  and 
before  hearing  his  appeal  from  the  total  refusal  of  bis  certificate ;  and 
where  the  petition  could  not,  in  the  ordinary  course  of  business,  be 
Heard  before  the  long  vacation,  and  security  was  given  for  the  bankrupt's 
restoration  to  the  custody  in  which  he  was,  at  the  suit  of  a  judgment 
creditor,  the  Court  granted  protection,  notwithstanding  the  opposition 
of  the  judgment  creditor.  —  Fx  parte  Nicholson^  In  re  Nicholson,  270. 

4.  A  bankrupt  had,  a  short  time  before  his  bankruptcy,  represented  to  his 

bankers  that  he  was  the  owner  of  three  ships  in  the  course  of  building 
abroad.  Some  time  afterwards  his  account  with  them  being  largely 
overdrawn,  they  prepared  an  agreement  for  him  to  sign,  whereby  he 
agreed  to  mortgage  the  ships  to  them  for  the  floating  balance.  He 
had  previously,  however,  sold  the  ships  to  his  brother,  subject  to  an 
agreement  for  the  payment  to  himself  of  any  profit  on  a  resale.  He 
signed  the  proposed  memorandum  without  mentioning  the  fact  of  the 
sale.  Held,  that  although  the  bankers  made  no  further  advance  on  the 
security  of  the  memorandum,  the  bankrupt  had  been  guilty  of  a  sup- 
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presBion,  which  could  not  be  overlooked  on  the  qnestion  of  his  certifi- 
cate, and  that  it  had  been  rightly  suspended  for  three  years  without 
protection.  —  Ex  parte  HoldemesSt  In  re  Holdemess,  260. 
6.  One  of  two  partners,  who  were  agents  to  a  banking  company,  made  false 
returns  to  them  of  the  notes  in  the  agents^  possession,  but  without  the 
knowledge  of  the  other  partner.  On  the  partners  becoming  bankrupt : 
Held^  that  the  last  mentioned  partner  ought  to  have  seen  to  the  accu- 
racy of  the  returns,  and  had  been  guilty  of  negligence,  imprudence, 
and  over-confidence,  but  that  it  was  not  a  case  for  the  total  refusal  of 
his  certificate.  —  Ex  parte  Dance,  In  re  Dance,  286. 
BANKRUPT  LAW. 

In  the  accounts  of  an  arranging  debtor,  his  stock  in  trade  was  valued  at 
4722.,  his  good  credits  at  499/.,  the  doubtful  at  2762.,  and  the  bad  at 
1808/.     His  debts  were  3900Z.    There  were  uncontradicted  affidavits 
that,  if  the  estate  were  realized  under  a  bankruptcy,  a  dividend  of  28. 
in  the  pound,  only,  would  be  paid.    A  proposal  for  immediate  payment 
of  a  dividend  of  2«.  6<i  in  the  pound,  and  for  the  delivery  of  the  debtor^s 
own  promissory  notes  for  2s,  6d,  more  on  a  future  day,  had  been 
assented  to  by  three-fifths  of  the  *  creditors,    ffeldt  that  there   *  670 
was  not  sufficient  ground  for  disturbing  the  decision  of  the  com- 
missioner, who  declined  to  confirm  the  proposal  as  being  not  reasonable, 
and  adjudicated  the  debtor  a  bankrupt.  —  Ex  parte  Perrins,  In  re 
Perrins,  299. 
BARON  AND  FEME.    See  Husband  and  Wife.    Settlement,  2. 
BEGIN.    See  Mortmain  Act. 
BENEFICE.    See  Bill  of  Review. 
BILL.    See  Jury. 
BILL  OF  EXCHANGE. 

1.  The  plaintiff  accepted  a  bill  for  the  accommodation  of  R.  R.  afterwards 
compounded  with  his  creditors,  who  executed  a  release,  in  which  the 
holder  of  the  bill  concurred,  under  a  secret  understanding  between  him, 
the  plaintiff,  and  R.,  that  his  rights  against  the  plaintiff  should  not  be 
prejudiced.  R.  died,  appointing  the  plaintiff  his  executor.  The  plain- 
tiff, at  the  request  of  R.^s  widow,  renounced  probate,  and  allowed  the 
widow  to  take  out  administration,  in  consideration  of  which  Mrs.  R. 
and  her  brother  gave  him  a  memorandum,  undertaking  to  indemnify 
him  against  all  his  liabilities  as  surety  for  R.  on  several  instruments 
and  under  the  accommodation  bill,  but  not  beyond  the  amount  of  the 
assets.  The  holder  of  the  bill  pressed  the  plaintiff  for  payment,  the 
plaintiff  paid  him,  and  filed  his  bill  against  Mrs.  B.  and  her  brother  for 
indemnity  out  of  the  assets. 
Held,  that  however  the  case  might  have  stood  apart  from  the  memorandum, 
Mrs.  R.  had  thereby  estopped  herself  from  treating  the  plaintiff^s  pay- 
ment to  the  bill  holder  as  voluntary,  and  not  made  in  satisfaction  of 
a  legal  liability,  and  that  she  had  therefore  no  defence  to  the  suit ;  and 
that,  although  the  demand  against  her  brother  might  be  of  a  legal  and 
not  of  an  equiuible  nature,  yet  as  he  was  surety  in  respect  of  a  demand 
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which  as  against  his  principal  was  the  proper  subject  of  a  suit  in  equity, 
he  was  properly  made  a  party  to  the  suk.  — Aikiru  y.  EeveU,  360. 
2.  A  drawer  in  Louisiana  of  bills  of  exchange  upon  acceptors  in  London  held 
entitled  to  prove  under  a  deed  of  arrangement  executed  by  the  latter, 
upon  their  becoming  insolvent,  to  their  creditors,  not  only  for  the 
amount  of  the  bills,  but  also  for  the  lOZ.  per  cent  upon  that  amount  in 
lieu  of  re-exchange,  which,  by  the  law  of  Louisiana,  he  had  been  obliged 
to  pay  to  the  holders  of  the  bills  on  their  return  dishonoured  and  pro- 
tested for  non-payment  in  Louisiana.  —  Walker  v.  HamiUon,  602. 

*  671   3.  Bills  of  exchange  in  the  hands  of  *  foreign  indorsees  for  value  were 

accepted  in  England  on  the  faith  of  the  genuineness  of  a  bill  of 
lading,  which  was  presented  to  the  acceptor  with  the  bills  of  exchange 
by  the  indorsees,  but  which  afterwards  proved  to  have  been  forged 
by  the  drawer.  The  indorsees  were  unaffected  with  notice  of  the 
forgery  when  they  obtained  'the  acceptance.  In  a  suit  by  the  acceptor 
against  the  indorsees  for  delivery  up  of  the  bills,  and  an  injunction 
against  negotiating  or  proceeding  at  law  upon  them :  Bdd,  that,  on 
the  defendants  undertaking  to  deliver  up  the  bills  in  the  event  of  the 
judgment  at  law  being  against  them,  no  injunction  ought  to  be  granted. 
—  Thiedemann  y.  Ooldschmidl,  4. 
BILL  OF  REVIEW. 

To  sustain  a  bill  of  review  without  a  discovery  of  new  facts,  the  decree 
sought  to  be  reversed  must  appear  to  be  contrary  to  some  statutory 
enactment,  or  some  principle  or  rule  of  law  or  equity  recognized  and 
acknowledged  or  settled  by  decision,  or  to  be  at  variance  with  the 
forms  and  practice  of  the  Court. 

Hdd,  by  the  Lord  Chancellor  and  Lord  Justice  Turnkb,  that  the  Statute  5 
Vict.  c.  27  (sess.  2),  for  better  enabling  incumbents  of  ecclesiastical 
benefices  to  demise  the  lands  belonging  to  their  benefices  upon  farm- 
ing leases,  does  not  restrict  any  power  of  leasing  which  the  incumbent 
before  possessed.  —  Orem  v.  Jenkins,  454. 
BUILDING.  See  Covenant. 
BUILDING  SOCIETY.' 

The  decision  in  Fleming  v.  Sdf,  3  De  G.,  M.  &  G.  997,  as  to  mortgages  to 
building  societies,  is  binding  on  the  Court,  and  extends  to  the  deduc- 
tion of  redemption  moneys  paid  in  by  the  mortgagor,  although  that 
point  is  not  expressly  referred  to  in  the  judgment. 

Where  a  mortgagee  improperly  resists  redemption,  and  on  taking  the  ac- 
counts a  balance  is  found  to  be  in  his  hands,  the  Court  has  power  to 
charge  him  with  interest  on  such  balance,  though  he  has  not  been  in 
possession  of  the  mortgaged  premises.  —  Smith  v.  FUkinffton,  120. 

CALL.    See  Illegal  Dealing. 
CAPTAIN.     See  Ship. 
CERTIFICATE.     See  Bankrupt,  3,  4,  6. 
CHARGE.    See  Legacy,  2. 
CHARITY.    See  Mortmain  Act.    Trust. 
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CHILDREN.    See  Will,  8. 

♦CHOSE  IN  ACTION.    See  Lien.  ♦672 

CHURCH  BUILDING.    See  Mortmain  Act. 

CLASS.    See  Will,  3. 

CODICIL.    See  Lkgacy,  1. 

COMMISSION  OF  LUNACY.    See  Lunacy. 

COMMITTEE. 

On  the  death  of  the  tenant  for  life  of  an  estate  in  1849,  the  estate,  according 
to  one  view  of  the  construction  of  a  will  disposing  of  it,  devolved  upon 
C.  as  trustee  for  Mrs.  Y. ;  according  to  another  view  it  devolved  upon 
W.,  a  lunatic,  the  committee  of  whose  estate  C.  was.  Mr.  and  Mrs. 
y.  entered  into  occupation  of  part  of  the  estate,  and  C.  received  the 
rents  of  the  remainder  and  paid  them  over  to  Mrs.  Y.,  with  full  notice 
that  the  persons  who  would,  according  to  the  second  view  of  the  con- 
struction, become  entitled  on  the  death  of  W.,  intended  to  assert  their 
title.  W.  died  in  1851.  A  bill  was  afterwards  filed  in  1856  by  W.'s 
personal  representative  to  compel  C.  to  account  for  the  rents  received 
by  him. 
Eeld^  that  whether  C,  if  he  had  not  been  committee  of  the  lunatic,  would 
have  been  liable  so  to  account  or  not,  his  having  filled  that  position 
made  him  clearly  liable  so  to  account.  —  Wright  v.  Chard,  567. 

COMPANY.    See  Contributory.    Injunction.    Lands  Clauseb  Act.   Mis- 
representation, 2. 

COMPETING  SUITS.    See  Practice. 

COMPOSITION.    See  Bill  of  Exchange,  1. 

CONFLICT  OF  LAW.    See  Jurisdiction. 

CONSENT.    See  Power. 

CONSTRUCTION.    See  Agreement.    Deed.    Thellusson  Act.    Will,  1, 
2,  3,  5,  6,  8. 

CONTRACT.    See  Misrepresentation,  2. 

CONTRIBUTORY. 

A  mining  company,  the  shares  in  which  passed  by  delivery  of  the  certificates, 
being  in  difficulties,  a  shareholder,  who  was  desiroift  of  avoiding  liability, 
delivered  his  shares  to  a  broker,  and  shortly  afterwards  introduced  to 
him  P.,  who  bought  them  at  the  market  price,  and  paid  for  them  by 
handing  to  the  broker  some  bank  shares  standing  in  P.^s  own 
name,  which  *  the  broker  sold,  and  after  retaining  the  price  of  *  678 
the  mining  shares,  handed  over  the  balance  to  P.  The  certifi- 
cates of  the  mining  shares  were  at  the  same  time  delivered  to  P.  A 
few  days  afterwards  an  order  was  made  for  winding  up  the  mining 
company.  P.  was  a  clerk  in  the  employ  of  H.,  and  upon  investiga- 
tion it  turned  out  that  the  bank  shares,  though  standing  in  P.^s  name, 

•  belonged  to  H. 

ffdd,  that  the  transfer  of  the  mining  shares  to  P.  must  be  regarded  as  merely 
colourable,  and  that  the  name  of  H.  must  be  retained  on  the  list  of 
contributories. — In  re  The  Mexican  and  South  American  Company , 
Hyam^s  Case,  75. 

See  Enrolment.    Joint-stock  Company,  2. 
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CORPUS.    See  Deed. 

COSTS. 

The  general  rule,  that  upon  taxation  .of  costs  as  between  party  and  party,  the 
briefs  of  more  than  two  counsel  shall  not  be  allowed,  is  not  inflexible. 
—  Pearee  v.  Lindsay ,  673. 

See  Lands  Clauses  Act.    Pleading.    Will,  1. 

COVENANT. 

The  defendant  held  two  plots  of  building  land,  B  &  C,  under  a  lease  which 
contained  a  covenant  to  build  the  houses  not  less  than  thirty  feet  apart, 
the  effect  of  which  was  to  secure  to  houses  on  plot  B  a  sea  view  over 
plot  C.  H.  having  entered  into  a  treaty  with  the  defendant  for  an 
underlease  of  B,  made  inquiries  of  the  defendant  as  to  what  could  be 
built  on  the  land  in  front.  The  defendant  replied  that  he  the  defendant 
could  not  build  on  C  closer  than  thirty  feet,  as  his  lease  did  not  allow 
it.  H.  after  having  inspected  the  original  lease  took  an  underlease  of 
B,  containing  a  covenant  by  the  defendant  that  he,  his  executors, 
administrators,  and  assigns,  would  observe  the  lessee^s  covenants  in 
the  original  lease.  The  defendant  afterwards  surrendered  his  lease 
to  the  ground  landlord,  took  a  new  lease  not  containing  the  old  restric- 
tions, and  commenced  building  on  C  in  a  way  which  would  obstruct 
the  sea  view  from  houses  on  B  belonging  to  the  plaintiff,  who  was  the 
assignee  of  H. 
Held,  that  the  rights  of  H.,  under  the  defendant's  covenant  to  observe  the 
covenants  in  the  original  leAse,  were  not  affected  by  the  defendant's 
surrender  Of  that  lease,  and  that  the  plaintiff  was  on  that  ground 
entitled  to  an  injunction  to  restrain  the  defendant  from  building  in 
contravention  of  those  covenants. 
ffdd,  further,  that  even  if  by  reason  of  the  surrender  the  covenant  was  gone, 
the  plaintiff  was  entitled  to  an  injunction  on  equitable  grounds,  for  that 

*  674       what  the  *  defendant  had  said  to  H.  amounted  to  a  representation,  that 

the  defendant  could  not  during  the  term  of  his  lease  build  otherwise 
than  in  a  paiticular  way,  which  representation  he  was  bound  to  make 
good.  • 

Jorden  v.  Money,  5  H.  L.  Cas.  185,  explained.  —  PiggoU  v.  StrcUton,  33. 

CREDITORS'  DEED.    See  Bankrupt,  2. 

CREDITORS'  SUIT.    See  Practice. 

CUMULATIVE.    See  Legacy,  1. 


DAMAGES.    See  Bill  of  Excbanoe,  2.    Misrepresentation,  1. 

DEBT.    See  Will,  8. 

DEBTOR.    See  Bankrupt  Law.    Bill  op  Exchange,  1.    Insolvent. 

DECREE.     See  Practice. 

DEED. 

By  a  trust-deed  the  trustees  were  empowered,  by  sale  or  mortgage  of  the 
trust  estates,  to  pay  specified  debts,  and,  secondly,  the  mortgages  on 
the  trust  estates,  with  a  direction,  **  out  of  the  routs  or  any  other 
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moneys  held  by  them  upon  the  trusts  of  the  deed,"  to  pay  an  annuity 
to  A.  until  the  mortgages  should  be  paid  off:  Hdd^  upon  the  import 
of  the  whole  instrument,  that  **  other  moneys"  had  reference  to  those 
^usdem  generis,  and  that  the  annuity  was  payable  out  of  income  only. 
—  Clifford  V.  ArundeU,  307. 

DEED  OF  ARRANGEMENT.    See  Bankrupt,  2. 

DEEDS.    See  Vendor  and  Purchaser,  2. 

DEFECTIVE  ENUMERATION.    See  Will,  6. 

DELAY.    See  Lien. 

DISCHARGE.    See  Insolvent. 

DISMISSAL.    See  Jury. 

DOUBTFUL  TITLE.    See  Vendor  and  Purchaser,  1. 

DUTY.    See  Legacy,  1. 


EAST  INDIA  COMPANY. 

A  fund  was  created  for  providing  retiring  pensions  of  lOOOZ.  a  year 

*  for  civil  servants  of  the  East  India  Company  in  Bengal,  after  *  675 
twenty-five  years^  service.  The  fund  was  derived  from  the  accu- 
mulations of  a  deduction  of  4tL  per  cent  on  the  salaries  of  the  civil 
servants,  with  an  equal  amount  contributed  by  the  East  India  Com- 
pany. A  scale  of  the  values  of  the  annuities,  according  to  the  ages 
of  the  annuitants,  was  fixed,  and  a  civil  servant  retiring  with  an  annuity, 
if  the  amount  subscribed  by  him,  together  with  its  accumulations,  were 
less  than  one-half  of  the  tabular  value  of  his  annuity,  was  bound  to 
make  up  the  deficiency.  The  contrary  happened  to  the  plaintiff,  whose 
subscription  amounted  to  considerably  more  than  half  the  value  of  the 
annuity.  Held,  that  he  was  not  entitled  to  have  the  excess  refunded.  — 
Bolder 0  v.  The  East  India  Company,  313. 

EAST  INDIA  NEW  STOCK.    See  Investment, 

ECCLESIASTICAL  BENEFICE.    See  Bill  of  Revuew. 

EJUSDEM  GENERIS.    See  Deed. 

ENROLMENT. 

Order  made  ex  parte,  under  21  &  22  Vict.  c.  60,  §§  12,  IS,  for  the  enrol- 
ment of  an  order  of  the  Court  of  Session  in  Scotland  directing  payment 
by  contributories  of  a  sum  of  money,  or  in  default  attachment.  —  In  re 
The  Western  Bank  of  Scotland,  1. 

EQUITABLE  ASSIGNMENT.    See  Lien. 

EQUITABLE  DEBT.    See  Joint-stock  Company,  1. 

EQUITY.    See  Bill  of  Exchange,  1. 

ERROR  IN  NAME.     See  Will,  6. 

ESTATE  FOR  LIFE.    See  Will,  4. 

ESTATE  TAIL.    See  Mortgage.    Will,  8. 

EVIDENCE.    See  Vendor  and  Purcuasbr,  2. 

EXECUTION.    See  Power,  1. 
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FALSIFICATION  OF  BOOKS.    See  Bankrupt,  3. 
FIDUCIARY.    See  Committee. 

FOREIGN  COUNTRY.    See  Injukction.    Jurisdiction. 
FOREIGN  LAW.    See  Bill  of  Exchanqe,  2. 

♦  676    ♦  FORGERY.    See  Bill  of  Exchange,  3. 

FRAUD.    See  Cobimittee.    Misrepresentation,  2.    Power,  2. 
FREIGHT.    See  Ship. 


GUARANTEE.    See  Surety. 


HEIR-AT-LAW.    See  Will,  1. 

HUSBAND.    See  Ship. 

HUSBAND  AND  WIFE. 

Lands  were  devised  to.  trustees  *'  for  the  use  and  beneBt  of  E.  T.,  the  rents 
and  profits  of  which  estate  she  shall  receive  from  the  tenants  henelf 
while  she  lives,  whether  married  or  single."  In  a  later  part  of  the  will, 
which  did  not  contain  any  thing  authorizing  a  sale  or  mortgage,  the 
testatrix  directed  that  no  sale  or  mortgage  of  the  estate  or  its  rents 
should  take  place  during  the  life  of  E.  T.  E.  T.  was  unmarried  when 
the  will  was  made,  but  married  after  the  death  of  the  testatrix.  Hdd^ 
that  she  took  an  estate  for  life  for  her  separate  use,  without  power  of 
anticipation,  and  that  a  mortgage  made  by  her  and  her  husband  was 
therefore  invalid.  —  Ooulder  v.  Camm,  146. 

See  Notice.    Settlement,  2. 


ILLEGAL  DEALING. 

A  banking  company,  established  by  charter,  under  the  7  &  8  Vict  c.  113, 
which  prohibits  such  companies  from  commencing  business  until  half 
their  capital  is  paid  up,  carried  on  business  in  contravention  of  the 
prohibition,  and  was  afterwards  wound  up  under  the  Winding-up  Acts. 
Hdd^  that  a  call  might  be  properly  made  in  respect  of  the  liabilities 
incurred  in  the  course  of  such  illegal  dealing.  —  In  re  The  Londcn  and 
Eastern  Banking  Corporation,    Longworih's  Executor^s  Case,  17. 

INCOME.    See  Deed. 

INCUMBENT.    See  Bill  of  Review. 

INDEFINITE  TRUST.    See  Trust. 

INDEMNITY.     See  Bill  of  Exchange,  1. 

INDIA.    See  Insolvent. 
INJUNCTION. 

*  677  A  company  was  formed  in  California  *  for  purposes  connected  with 
land  in  that  country,  but  nearly  all  the  shareholders  were  resident 
in  England.  A  resolution  was  passed  at  a  meeting  of  English  share- 
holders, authorizing  the  trustees  to  take  steps  for  increasing  the 
preference  shares  to  an  extent  not  allowed  by  the  existing  constita- 
[524] 


INDEX  TO   THE   PRINCIPAL  MATTERS.  *  677 

tion  of  the  companj.  It  appearing  that  there  was  no  intention  to  create 
preference  shares,  except  with  the  sanction  of  the  Califomian  legislat- 
ure :  Hddt  that  an  injunction  ought  not  to  be  granted  to  restrain  the 
company  from  acting  on  the  resolution,  for  that  the  Court  will  not  in 
general  restrain  parties  from  applying  to  the  legislature,  whether  of 
this  or  of  a  foreign  country.  —  BiU  y.  The  Sierra  Nevada  Lake  Water 
and  Mining  Company,  177. 
See  Bill  of  Exchaxgb,  3.    Covenant.    Ikspectiok.    Ship. 

INSOLVENT. 

A  debtor  was  discharged  in  1833,  under  the  Indian  Insolvent  Act,  9  Geo.  4, 
c.  73,  from  liability  to  arrest,  and  afterwards  applied  to  the  Court  in 
India,  under  4  &  5  Will.  4,  c  79,  for  a  complete  discharge,  which  that 
Act  empowers  the  Court  to  grant  to  any  person  "  who  now  is,  or  shall 
hereafter  become,  insolvent."  Hdd,  that  a  supplementary  order  for 
such  discharge  had  been  properly  made,  and  was  effectual,  and  that  it 
was  not  necessary  for  the  order  to  recite  in  the  words  of  the  latter  Act 
that  the  insolvent  appeared  to  the  Court  to  have  acted  fairly  and  honestly 
towards  his  creditors.  — In  re  Gordon,  381. 

See  Vendor  and  Purchaser,  1. 

INSPECTION. 

An  order  having  been  made  on  motion  before  the  hearing  giving  the  plain- 
tiff liberty  to  enter  the  defendant's  ground  for  the  purpose  of  inspec- 
tion, and  for  the  same  purpose  to  break  up  the  soil  in  the  manner 
therein  specified.  Held,  on  appeal,  that  the  latter  part  of  the  order 
ought  to  be  discharged,  it  not  being  according  to  the  course  of  the 
Court  that  such  liberty  should  be  given  on  an  iifterlocutory  application 
before  the  hearing.  —  Ennor  y.  BarweU,  529. 

INTEREST.    See  Building  Society. 

INVESTMENT. 

Sanction  of  the  Court  refused  to  the  investment,  under  section  32  of  the  Act 
22  &  23  Vict.  c.  35,  of  a  trust  fund  in  the  purchase  of  India  stock, 
created  under  the  East  India  Loan  Act,  22  &  23  Vict.  c.  39.  But, 
semble,  by  the  Lord  Chancellor  (dubitantibus  the  Lords  Justices)  that 
a  trustee  making  such  an  investment  on  his  own  responsibility  would 
not  be  guilty  of  a  breach  of  trust.  —  Ex  parte  Colne  VaUey  and  Hal" 
stead  Railway  Bill,  53. 

•ISSUE.    See  Jury.    Will,  2,  3,  4.  •678 


JOINT-STOCK  COMPANY. 

1.  An  assignee  of  a  judgment  debt  of  less  than  50Z.  against  a  limited  company 
on  which  execution  had  issued,  with  a  return  of  ntiUa  bona:  Hddy 
entitled  under  a  power  of  attorney  contained  in  his  assignment  to 
petition  to  wind  up  the  company. 
SembU,  that  an  equitable  debt  will  support  such  a  petition.  —  In  re  Lon- 
don and  Birmingham  Flint  Olaes  and  Alkali  Company,  Ex  parte 
Wright,  257. 
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2.  The  Joint-stock  Companies  Act,  1856,  has  not  taken  awaj  the  liab«litT  of 
the  husband  of  a  female  shareholder  to  be  placed  on  the  list  of  con- 
tributories  in  her  right  in  respect  of  shares  belonging  to  her,  bnt  in 
respect  of  which  he  has  done  no  act  to  make  himself  a  member  of  the 
companj. 

Mrs.  L.  was,  before  her  marriage,  the  registered  owner  of  shares  in  a  bank- 
ing company.  Upon  her  marriage  a  settlement  was  executed,  hj  which 
the  shares  were  assigned  to  tmstees  upon  trusts  excluding  the  husband, 
but  the  trustees  did  not  accept  the  trusts,  and  the  shares  continued 
registered  in  the  lady^s  former  name.  It  was  not  proved  that  the  com- 
pany had  notice  of  the  marriage  or  of  the  settlement.  *  The  companj 
was  ailerwards  registered  under  the  Joint-stock  Banking  Companies 
Act,  1857,  and  wound  up  under  the  Joint-stock  Companies  Acts  of 
1856  and  1857. 

Hdd,  that  the  name  of  the  husband  in  right  of  his  wife  must  be  placed  on  the 
list  of  contribtttories  as  well  as  that  of  the  wife. 

SembUf  notice  to  the  companj  of  the  marriage  and  of  the  settlement  would 
not  have  altered  the  case.  —  In  re  Norihumberland  and  Durham  Di*' 
trid  Banking  Company.    Luard^a  Case,  533. 
See  CoNTHiBUTORT.    Enrolmknt.     Illegal  Dbalino.     iNjuxcnoK.     Mis- 

RSPRB8ENTATION,  2. 

JOINT  TENANCY.    See  Will,  8. 

JOINT  TENANTS.    See  Will,  2. 

JURISDICTION. 

A  policy  was  effected  with  an  assurance  company  carrying  on  business  both 
in  Edinburgh  and  London,  and  afler  the  death  of  the  insured,  th^ 
insurance  money  was  claimed  on  the  one  hand  by  a  mortgagee  in 
England,  and  on  the  other  by  a  trustee  under  a  Scotch  sequestration. 
The  trustee  raised «n  action  of  '*  count  and  reckoning*^  in  the  Court  of 

*  679       Session  in  Scotland,  and  the  mortgagee  instituted  *  a  suit  in  the  Court 

of  Chancery  in  England,  each  of  them  being  a  party  to  the  litigation 
commenced  by  the  other.  An  order  was  made  in  the  suit  for  payment 
of  the  policy -moneys  into  Court,  without  prejudice  to  letters  of  arrest- 
ment which  had  issued  in  Scotland.  By  the  decree  in  the  suit  an 
account  was  directed  of  what  was  due  to  the  mortgagee  on  his  securi- 
ties, and  he  was  declared  entitled  to  a  lien  on  the  policy-moneys  for 
what  should  be  so  found  due.  The  trustee  attended  before  the  chief 
clerk  on  the  taking  of  the  accounts,  and  on  further  consideration  the 
moneys  in  Court  were  ordered  to  be  paid  to  the  mortgagee.  Hdd, 
on  appeals  by  the  trustee,  from  the  interlocutory  order  and  decrees, 
that  the  appeals  ought  to  be  dismissed,  the  Lord  Chancellor  holding 
that  the  appellant  had  acquiesced  in  the  decrees  by  attending  beibre 
the  chief  clerk,  and  the  Lords  Justices  holding  (dissenHenU  the  Lord 
Chancellor)  that  the  circumstance  of  the  action  in  Scotland  haiing 
been  brought  to  an  issue  before  the  commencement  of  the  suit  in  this 
Court,  was  not  a  ground  for  refusing  to  make  the  order  and  decrees 
under  appeal.  — Venning  v.  Zoyd,  193. 

See  Mlsrepresxntation.  1. 
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JURY. 

Bill  for  specific  performance  dismissed,  although  an  issue  had  been  tried  and 
had  resulted  in  a  verdict  for  the  plaintiff,  the  Court  being  of  opinion 
that  the  agreement  was  one  of  which  specific  performance  could  not  be 
decreed,  and  that  the  issue  ought  not  to  have  been  directed. 

Semble,  by  L.  J.  Turner,  that  the  Court  ought  not,  before  the  hearing,  to 
direct  an  issue  to  be  tried  by  a  jury  in  this  Court  under  the  Statute  21 
&  22  Vict.  c.  27,  unless  by  consent  of  counsel  on  both  sides.  ^-Morri' 
son  V.  Barrow,  633. 


LACHES.    SeeLiBN. 

LANDLORD  AND  TENANT.    See  Aorbbmknt. 

LANDS  CLAUSES  ACT. 

In  orders  under  the  Lands  Clauses  Act,  directing  a  company  to  pay  costs,  the 
omission  of  the  usual  words,  *'  except  such  costs  (if  any)  as  are  occa- 
sioned by  litigation  between  adverse  claimants,^^  ought  not  to  be  ordered 
except  in  very  clear  cases. 
The  words  **  such  as  are  occasioned  by  litigation  between  adverse  claimants, ^^ 
in  the  80th  section  of  the  Lands  Clauses  Act,  refer  to  *'  costs,^^  and  not 
to  the  next  antecedent,  *'  proceedings."    Land  devised  by  the  will  of  J. 
C.  was  taken  by  a  railway  company,  and  the  money  paid  into 
Court.    *  Adverse  claims  to  it  arising  under  his  will,  the  devisees    *  680 
appeared  by  separate  counsel  on  a  petition  for  payment  of  it  out 
of  Court,  and  argued  the  question  arising  between  them.     Hdd,.  that 
the  case  was  not  one  where  the  words  of  exception  could  propprly  be 
omitted  from  the  order.  —  In  re  Cantos  Estate,  153. 

LEASE.    See  Aorbembnt.    Bill  of  Rbvibw. 

LEGACY. 

1.  Legacy  given  simplieiter  by  a  codicil  to  a  legatee  to  whom  another  legacy 

was  given  by  a  prior  codicil,  held  to  be  cumulative  and  payable  Qut  of 
the  same  funds  and  upon  the  same  conditions,  including  exemption 
from  legacy  duty. — Johnstone  v.  The  Earl  of  Harrowby,  183. 

2.  A  testator  gave  all  his  real  and  personal  estate  to  hfs  wife  for  life,  and  after 

her  decease  to  his  son  absolutely,  chargeable  with  the  payment  of  a 
legacy  of  2002.  to  the  testator's  daughter,  within  six  montb»  after  his 
decease,  and  with  the  payment  of  the  testator's  debts  and  funeral  and 
testamentary  expenses.  There  was  no  personal  estate :  Hdd,  that  the 
legacy  was  charged  on  the  life-interest  as  well  as  on  the  remainder  of 
the  real  estate,  and  ought,  with  the  arrears  of  interest  for  six  years,  to 
be  raised  by  mortgage  of  the  property,  and  that  the  remainder-man 
ought  to  be  recouped  out  of  the  rents  and  profits  to  the  full  amount  of 
the  arrears  of  interest  raised  out  of  the  estate.  —  Makings  v..  Makings^ 
366. 

See  Adbmption.    Mortmain  Act.    Wnx,  6. 

LEGISLATURE.    See  Injunction. 

LENGTH  OF  TIME.     See  Likn. 

LESSOR  AND  LESSEE.    See  Covenant. 

[  527  J 


*  680  INDEX  TO  THE   PRINCIPAL  MATTEBS. 

LETTERS-PATENT.    See  Patent. 

LIEN. 

L.,  a  partner  in  the  firm  of  B.  &  Co.,  retired  from  it,  and  shortly  afterwards 
borrowed  from  the  plaintiffs  20,0002.  on  his  promissory  note  payable  on 
81st  May,  1848,  and  agreed  by  way  of  collateral  security  to  gire  them 
a  lien  on  his  share  of  the  assets  of  thfe  partnership,  which  had  not  jet 
been  ascertained  and  paid.    In  furtherance  of  this,  B.,  one  of  the  con- 

^  'tinuing  partners,  in  July,  1847,  at  L.^s  request,  and  with  the  con- 

sent of  the  other  continuing  partners,  gave  the  plaintiffs  an  order 
on  C.  &  Co.,  the  agents  of  B.  &  Co.,  directing  them  to  pay  to  the 
plaintiffs,  out  of  the  funds  of  B.  &  Co.  in  their  hands,  the  sum  of 

*  681       6000Z.,  *  and  engaged  to  pay  to  the  plaintiffs  the  residue  of  L.^8  share. 

C.  &  Co.  had  not  at  the  time,  nor  afterwards,  nearly  so  much  as 
60002.  of  B.  &  Co.^s  money  in  their  hands.  In  August,  1847,  the 
plaintiffs  presented  the  order  to  C.  &  Co.,  and  were  informed  they  had 
not  funds  to  pay  it.  The  plaintiffs  gave  B.  no  notice  of  this.  In 
September,  1847,  C.  &  Co.  became  insolvent,  without  having  paid  any 
part  of  the  5000Z.  The  promissory  note  was  dishonoured.  B.  died  in 
February,  1849.  The  share  of  L.  was  finally  ascertained  in  1853,  and 
L.  died  in  March,  1855.  In  November,  1855,  the  plaintiffs  filed  this 
bill  to  enforce  their  lien. 

Hdd,  that  the  equitable  assignee  of  a  debt  is  not  subject  to  the  same  rules  as 
the  holder  of  a  bill  of  exchange,  and  that  as  the  plaintiffs  could  not  have 
obtained  payment  of  the  50002.  from  C.  &  Co.,  they  could  not  be 
charged  with  that  sum. 

Hdd,  also,  that  the  plaintiffs  were  not  under  the  circumstances  barred  from 
relief  by  delay,  there  being  no  statutory  bar. 

Eddj  also,  that  the  loss  occasioned  by  the  failure  of  C.  &  Co.  having  money 
of  B.  &  Co.  in  their  hands,  was  to  be  treated  as  a  loss  of  the  new  firm 
of  B.  &  Co.  not  affecting  the  share  assigned  to  the  plaintiffs.  —  QlynY, 
Hood,  384. 
LIFE-ESTATE.    See  Legacy,  2.    Will,  4. 
LIMITATIONS. 

G.  G.  by  his  will  bequeathed  all  his  property  to  H.  G.  upon  the  trusts  there- 
inafter mentioned.  He  then  bequeathed  his  leaseholds  to  H.  G.  for 
life,  and  after  her  death  he  gave  part  of  them  to  M.  B.  for  life,  with 
remainder  to  G.  G.  the  younger  absolutely,  and  gave  the  residue  of  his 
property  to  G.  G.  absolutely,  and  appointed  H.  G.  his  executrix.  G. 
'  G.  the  younger  survivied  the  testator,  and  died  intestate  in  March, 
1838.  H.  G.  took  out  administration  to  his  estate  in  May,  1838,  and 
died  in  1841,  appointing  M.  B.  her  executrix,  who  thus  became  the 
representative  of  the  testator  as  well  as  of  H.  G.  M.  B.  afterwards 
took  out  administration  to  G.  G.  the  younger.  One  of  the  next  of  kin  • 
to  G.  G.  the  younger  in  December,  1858,  filed  a  bill  against  M.  B.  for 
the  administration  of  the  estate  of  G.  G.  the  younger. 

Held^  that  M.  B.  could  not  avail  herself  of  any  defence  founded  on  the 
Statutes  of  Limitations,  but  that  an  account  of  the  rents  of  the  lease- 
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holds  received  by  M.  B.,  which  was  not  limited  to  six  years  before  the 
filing  of  the  bill,  and  an  account  of  the  personal  estate  of  6.  G.  the 
younger,  received  by  H.  G.  and  M.  B.,  respectively,  had  been  rightly 
directed  against  M.  B. 
Ftr  the  Lord  Justice  Turner. — A  demand  against  the  assets  of  a  deceased 
trustee  or  personal  representative  for  a  breach  of  trust  or  misap- 
propriation committed  by  *  him  is  not  barred  by  a  lapse  of  six    *  682 
years  after  his  death.  —  Obtt  v.  Bishop,  187. 
See  Mortgage. 

LIMITED  COMPANY.    See  Joint-stock  Cohpany. 

LOCALITY  OF  DEBT.    See  Will,  8. 

LUNACY. 

Two  petitions  for  a  commission  of  lunacy  were  presented,  one  by  the  wife  of 
the  lunatic,  the  other  by  a  nephew  jointly  with  his  wife,  who  was  the 
daughter  of  the  lunatic  by  a  former  marriage.  The  petition  of  the 
nephew  and  his  wife  was  the  earlier  in  date.  Held,  that  a  wife  is  not 
entitled  to  any  preference  over  a  child  of  the  alleged  lunatic  as  to  the 
conduct  of  proceedings  under  a  commission  of  lunacy,  and  that  it  not 
being  shown  that  there  was  any  impropriety  on  the  part  of  the  nephew 
and  daughter,  or  that  the  petition  of  the  wife  was  preferable,  the  con- 
duct of  the  proceedings  ought  to  be  given  to  the  nephew  and  daughter 
as  having  presented  the  earlier  petition.  —  In  re  Wood,  142. 
See  Committee. 


Carriage.  See  settlement,  i. 

MARRIED  WOMAN.    See  Husband  and  Wife.    Settlement,  2. 
MINING  COMPANY.    See  Contributory. 
MISREPRESENTATION. 

1.  .On  the  occasion  of  a  loan  upon  the  security  of  a  lease,  which- the  borrower 

represented  himself  as  entitled  to  have  granted  to  him  for  98  years  and 
a  half,  the  lender  required  a  written  intimation  from  the  alleged  lessor 
of  his  intention  to  grant  the  lease.  The  lessor  being  apprised  of  the 
requisition  and  of  its  object,  signed  the  required  intimation.  The  loan 
was  made  upon  the  faith  of  it,  and  afterwards  the  lessor  gpranted  a 
lease,  which  was  then  mortgaged  by  the  borrower  to  the  lender.  It 
turned  out  that  the  lessor  had  some  time  before  demised  the  same 
premises  for  the  sanse  term  to  the  borrower,  by  whom  it  had  since  been 
assigned  for  value.  Held,  that  the  Court  had  jurisdiction  to  direct 
repayment  by  the  lessor  to  the  lender  of  the  sum  he  had  advanced 
with  interest,  and  that  it  was  a  proper  case  for  the  exercise  of  such 
jurisdiction,  although  the  lessor  was  not  shown  to  have  been  guilty  of 
fraud,  or  of  having  done  more  than  forgotten  the  previous  lease  when 
he  granted  the  second.  —  Slim  v.  Croucher,  518. 

2.  The  plaintiff  being  desirous  of  purchasing  from  the  directors  of  a  colonial 

company  some  forfeited  shares,  applied  at  the  office  for  information 
about  the  company.    Grants  of  land,  appearing  on  the  face  of  theni 
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^  683  to  be  absolute,  had  been  made  by  the  colonial  govemment  *  to  the 
company.  The  secretaiy  showed  these  grants  to  the  plaintiff,  and 
handed  him  the  last  two  reports  of  the  company,  both  of  which  pro- 
posed dealing  with  the  land  in  a  way  which  assumed  it  to  belong  abso- 
lutely to  the  company.  An  Act  had  been  passed  containing  a  daase 
defeating  the  title  of  the  company  to  the  land,  if  the  railway,  which  was 
still  unfinbhed,  was  not  completed  by  a  given  time.  There  was  some 
question  whether  later  Acts  did  not  control  the  operation  of  this  daase, 
but  the  company  had  been  advised  by  counsel  that  they  did  not.  This 
opinion  was  not  communicated  to  the  plaintiff,  nor  was  he  informed  of 
there  being  any  question  whether  the  title  was  defeasible.  The  secre- 
tary handed  him  a  complete  bound-up  copy  of  the  Acts  relating  to  the 
company,  which  he  there  and  then  cursorily  looked  at,  but  did  not 
notice  the  Act  containing  the  divesting  clause.  He  proposed  to  return 
and  look  at  the  Acts  more  carefully,  but  the  secretary  gave  him  another 
bound-up  copy  of  the  Acts  to  take  away,  and  he  therefore  made  no  fur- 
ther examination  of  the  set  first  shown  him.  The  copy  he  took  away 
did  not  contain  the  Act  in  question.  The  plaintiff  some  days  afterwards 
made,  through  the  secretary,  a  proposal  to  purchase  shares,  which  was 
accepted  by  the  directors,  and  the  purchase  was  duly  completed.  After 
this  the  plaintiff  discovered  the  imperfection  of  the  title. 

Hddf  that  the  showing  to  the  plaintiff  these  reports  and  grants  amounted  to  a 
representation  that  the  title  of  the  company  to  the  land  was  indefeasible, 
and  that  having  regard  to  these  representations,  and  to  the  omission  of 
the  divesting  Act  from  the  set  which  plaintiff  took  away,  he  was  not  to 
be  considered  as  furnished  with  sufficient  means  of  discovering  the 
truth. 

Edd^  also,  that  the  purchase  being  a*  purchase  from  the  directors,  and  the 
secretary  being  the  agent  of  the  directors  in  the  matter  of  the  sale, 
the  company  were  liable  for  the  misrepresentations,  and  that  the  plain- 
tiff was  entitled  to  have  the  contract  rescinded. 

Edd^  that  such  right  was  not  lost  by  the  fact  that  the  plaintiff,  before  the  bill 
was  filed,  rested  his  right  to  rescind  solely  upon  another  ground,  upon 
which  the  Court  did  not  decide  in  his  favour. 

The  reports  shown  to  the  plaintiff  stated  the  monthly  traffic  returns  from  the 
completed  part  of  the  line  to  exceed  the  expenditure.    This  was  true 
at  the  time  of  the  report,  but  since  that  time  the  expenditure  had  almost 
always  exceeded  the  returns.    This  fact  was  not  mentioned  to  the  plain- 
tiff.    Whether  this  suppression  would  not  have  entitled  him  to  relief, 
qucere,  —  Conybeare  v.  The  New  Brvnuwiek  €md  Canada  Railway  and 
Land  Company,  578. 
MISTAKE.    See  Settlement,  2. 
►684   *  MISTAKEN  REPRESENTATION.    See  Surbty. 
MORTGAGE. 

A  mortgagee  in  fee,  who  had  been  in  possession  for  more  than  twenty  years, 
died  in  1805,  leaving  a  will,  by  which  he  devised  the  property  to  S.  R., 
his  eldest  son  in  tail,  with  divers  remainders  over,  and  appointed  him 
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fais  executor  and  residuary  legatee.  In  1812,  the  person  claiming  under 
the  will  of  the  mortgagor  filed  a  bill  against  S.  R.  to  redeem,  and  the 
suit  was  compromised  in  1814  on  the  terms  of  S.  B.  paying  a  sum  for 
the  equity  of  redemption,  which  was  accordingly  conveyed  to  him.  He 
afterwards  died  without  issue,  and  without  having  done  any  act  to  bar 
the  entail  created  by  his  father^s  will.  HM^  that  his  heir-at-law  was 
entitled  to  the  equitable  fee,  and  that  the  remainder-men  under  his 
father^s  will  had  no  title  in  equity.  — Pendleton  v.  Booth,  81. 
See  Building  Socibtt.  Husband  and  Wife.  Ship. 
MOBTMAIN  ACT. 

In  1851  a  lady  of  large  property  granted  by  deed,  in  manner  prescribed  by 
9  Geo.  2,  c.  36,  two  acres  of  land,  of  the  yearly  value  of  about  32.,  to 
trustees  upon  trust  to  permit  a  church,  parsonage,  and  school  to  be 
built  thereon,  with  power  for  the  persons  who  should  provide  funds,  to 
make  regulations  as  to  the  use  of  the  land  for  those  purposes.  She  did 
this  with  the  intention  of  leaving  money  by  wiU  for  those  purposes. 
She  died  in  1857,  leaving  a  will,  by  which  she  gave  large  legacies  for 
the  building  and  endowment  of  the  church  and  school.  The  deed 
remained  in  her  possession  till  a  short  time  before  her  death,  and  there 
was  some  evidence  to  show  that  during  her  life  she  retained  the  use  of 
the  land. 

Hdd,  on  the  construction  of  the  deed,  that  there  was  not  any  resulting  trust 
for  the  grantor  until  the  church  was  built,  and  that  the  deed  therefore 
was  not  upon  the  face  of  it  void  under  9  Geo.  2,  c.  36,  as  containing  a 
reservation  for  the  benefit  of  the  grantor. 

Held,  that  a  grantor^s  retaining  such  a  deed  in  his  possession,  and  continuing 
in  the  occupation  of  the  land,  are  not  conclusive  evidence  of  the  exist- 
ence of  an  agreement  or  understanding  between  him  and  the  trustees, 
that  he  shall  retain  the  benefit  of  the  hmd  for  his  life,  but  only  evidence 
to  which  more  or  less  weight  is  to  be  attached  according  to  the  circum- 
stances of  the  case ;  and  that  under  all  the  circumstances  of  the  present 
case,  and  having  regard  to  the  opposing  evidence,  those  facts  were  insuf* 
ficient  to  establish  the  existence  of  such  agreement  or  understanding, 
and  that  the  deed  therefore  was  not  invalid  under  9  Geo.  2,  c.  36, 
on  the  ground  of  a  secret  *  trust  for  the  benefit  of  the  grantor.  *  685 
Held  accordingly,  that  the  deed  was  valid,  and  that  gifts  of  the 
legacies  had  not  fiiiled. 

Semble,  that  if  the  grant  had  been  invalid  under  9  Geo.  2,  c.  36,  it  would 
nevertheless  have  been  supported  by  43  Geo.  3,  c.  108,  and  4  &  5 
Vict.  c.  38. 

Semble,  that  under  those  Acts  it  is  not  necessary  that  a  grantor  should  part 
with  his  whole  interest  in  the  land. 

A  decree  having  been  made  declaring  the  deed  and  legacies  void,  and  direct- 
ing the  usual  accounts  of  the  real  and  personal  estate  of  the  testatrix,  a 
defendant,  who  was  one  of  the  tnistees  of  the  deed,  and  one  of  the  exec- 
utors, appealed  firom  so  much  of  the  decree  as  declared  the  deed  and 
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the  charitable  legacies  void.    EM,  that  the  plaintiff  was  not  entitled 
to  begin.  —  Fisher  y.  Briedy^  643. 
MOTION.    See  Inspection. 


NOTICE.    See  Joint-stock  Company,  2. 

PAROL  EVIDENCE.    See  Wiix,  6. 

PARTIES.     See  Plrading. 

PARTNERSHIP.    See  Luen. 

PATENT. 

Where  a  petition  to  have  the  great  seal'  affixed  to  a  patent  had  been  filed 
and  the  respondents  served  with  notice  two  months  before  the  first  day 
of  Michaelmas  term,  for  which  day  the  petition  was  answered,  and 
the  respondents  only  filed  affidavits  on  the  morning  of  that  day :  HM^ 
that  they  could  not  be  read ;  and  the  patent  was  ordered  to  be  sealed. 
—  Re  M'Kean's  Patent,  2. 

PENSION.    See  East  India  Cobcpant. 

PERPETUITY.    See  Thkllusson  Act. 

PETITIONING  CREDITOR.    See  Joint-stock  Company,  1. 

PLEADING. 

New  tmstees  had  been  appointed  under  a  power  in  a  settlement,  but  no  assign- 
ment or  transfer  had  been  made  to  them  of  the  trust  fund,  which  con- 
sisted of  moneys  paid  into  Court  in  a  suit.  Held,  on  a  motion  for 
decree  in  a  suit  for  the  execution  of  the  trusts  of  the  settlement,  that 
the  new  trustees  ought  to  have  been  made  defendants,  and  an  objec- 
tion for  want  of  parties  having  been  taken  by  affidavit,  no  answer 
having  been  required  to  the  bill :  Held,  that  the  plaintiff  had  been  prop- 

*  686       erly  f  ordered  to  pay  the  costs  of  the  day.  —  Nelson  v.  Seaman,  368. 
POWER. 

1.  A  settlement  contained  a  power  which  was  to  be  executed  by  A.,  with 

the  consent  of  B.,  *'such  consent  to  be  signified  by  some  deed  to  be 
executed  by  him,  and  not  otherwise,*^  to  release  certain  estates  from 
charges  in  favor  of  the  younger  children  of  A.,  and  substitute  others 
in  their  stead.  The  donee  of  the  power  executed  it  by  deed,  which 
was  not,  however,  executed  by  B.  till  nine  months  afler  its  execution  by 
A.,  but  evidence  was  produced  that  a  draft  of  the  deed,  purporting  to 
be  an  execution  of  the  power  by  A.,  had  been  shown  to  B.  before  it 
was  executed  by  A.,  and  that  B.  had  then  given  his  parol  consent 
thereto :  Hdd,  that  the  power  had  been  validly  executed.  —  Offen  v. 
Harman,  268. 

2.  In  1818,  a  married  woman  who  was  entitled  for  life  to  oertdn  estates, 

including  the  L.  estate,  with  a  power  of  appointing  them  after  her  death 
to  all  or  any  of  her  children,  appointed  them  to  her  eldest  son  in  fee. 
This  appointment  was  made  upon  a  bargain  between  the  husband  and 
wife  and  the  eldest  son,  that  the  estates  should  be  settled,  subject  to 
the  wife^s  life-estate,  to  the  use  that  the  husband  should  receive  a  rent- 
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charge  for  bis  life,  and  subject  thereto  to  the  QBe  of  all  or  any  of  the 
children  of  the  marriage  as  the  husband  and  wife  should  jointly  appoint, 
or  as  the  wife,  if  she  survived,  should  by  deed  or  will  appoint ;  and  the 
estates  were  so  rettled  accordingly.  In  1820,  the  husband  and  wife 
made  a  joint  appointment,  by  which  they  gave  the  L.  estate  to  the  eldest 
son,  and  they  made  slight  variations  of  these  dispositions  in  1826, 
reserving  on  each  occasion  a  power  of  revocation  and  new  appointment 
to  them  jointly,  and  to  the  wife  if  surviving.  In  1827,  the  husband 
died.  In  1829,  the  widow,  in  exercise  of  all  powers  vested  in  her,  made 
some  slight  variations  of  the  dispositions  made  by  the  deeds  of  1820  and 
1826,  and  subject  thereto,  confirmed  the  dispositions  of  those  deeds. 
Held,  that  although  the  appointment  of  1813  was  invalid  as  being  made  on  a 
bargain  for  the  benefit  of  the  husband,  and  the  appointments  of  1820 
and  1826  were  therefore  invalid,  as  made  under  a  power  which  was  ill 
create,  the  original  power  of  the  wife  was  well  exercised  by  the 
appointment  of  1829,  and  that  the  title  of  the  eldest  son  to  the  L.  estate 
was  good.  —  Carver  v.  Richards,  548. 

PRACTICE. 

The  rule,  that  when  two  suits  are  instituted  for  the  administration  of  the 
same  estate,  that  shall  be  prosecuted  in  which  the  earlier'  decree  has 
been  obtained,  does  not  apply  where  it  has  not  been  obtained 
fairly ;  and  the  Court  held  this  to  *  have  been  the  case  where,  on    *  687 
the  same  day  of  which  notice  had  been  given  to  an  executor  to 
appear  to  an  administration  summons,  he  appeared  of  his  own  accord 
at  an  earlier  hour  in  the  Chambers  of  another  Judge,  and  consented 
to  a  decree  on  a  summons  then  and  not  previously  applied  for  by 
another  plaintiff.  —  Harris  v.  Gandy,  13. 
See  Enrolment.    Jury.    Mortmain  Act.    Plisading. 

PREFERENCE  SHARES.    See  Injunction. 

PRINCIPAL  AND  SURETY.    See  Bill  of  Exchanok.  1.  .  Surety. 

PUBLIC    COMPANY.     See  Contributory.     Illegal  Dealing.     Lands 
Clauses  Act.    Misrepresentation,  2. 


RAILWAY  COMPANY.    See  Lands  Clauses  Act. 

REAL  ESTATE.    See  Will,  1. 

RE-EXCHANGE.    See  Bill  of  Exchange,  2. 

RELATION.     See  Power,  1. 

RELEASE.    See  Power,  1. 

REMAINDER.     See  Legacy,  ?. 

REPAIRS.    See  Ship. 

REPRESENTATION.    See  Covenant.    SEnxBafENT,  1. 

REPUGNANCY.    See  Thellusson  Act. 

RESCINDING.    See  Misrepresentation,  2. 

RESIDUE.    See  Ademption. 

RETIRING  PENSION.    See  East  India  Company. 

REVIEW.    See  Bill  of  Review. 

RIGHT  TO  BEGIN.    See  Mortmain  Act. 
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SCOTCH  ORDER.    See  Enrolment. 

SCOTLAND.    See  Jurisdicjtion. 

SEPARATE  USE.    See  Husband  and  Wife.    Settlement,  2. 

SESSION  (COURT  OF).    See  Enrolment. 
♦688    •SETTLEMENT. 

1.  A  father,  prior  to  the  marriage  of  his  daaghter,  in  a  correspondenoe 
with  her  intended  hasband,  stated  that  aJl  his  property  would  be 
equally  divided  amongst  his  children  at  his  decease ;  but  in  a  settlement 
executed  prior  to  the  marriage  there  was  no  expression  of  anj  such 
intention :  HM^  that  all  that  was  intended  to  be  binding  on  the  father 
was  embodied  in  the  settlement.  —  Loxley  t.  Heathy  489. 
2.  By  a  post-nuptial  settlement  a  wife  settled  saringt  of  her  separate  estate 
upon  trusts  for  herself  and  her  husband  sucoessiyelj  for  life,  with 
remainder  to  their  two  sods,  with  a  proviso  that  in  the  event  of  the 
death  of  either  under  twenty-five  without  issue,  his  sBare  should  go 
to  the  survivor.    There  was  a  proviso  that  the  husband  or  wife  should 
be  at  liberty  to  add  any  part  oi  the  dividends  to  the  sum  invested,  and 
that  the  sum  to  be  so  added  should  be  subject  to  the  Uke  trusts  as  the 
original  fund.    The  wife  invested  in  the  names  of  the  trustees,  but 
without  communicating  the  fact  to  them,  various  sums,  arising  partly 
firom  accumulations  of  the  dividends  and  partly  firom  funds  derived 
from  other  sources ;  and  after  the  death  of  the  hasband,  and  of  both 
of  the  sons,  without  issue,  the  executor  of  the  surrivor  of  the  sons, 
instituted  a  suit  to  have  the  trusts  of  the  settlement  executed.    Bdd^ 
that  it  was  not  a  sufficient  defence  on  the  part  of  the  settlor  as  to  the 
additions  to  the  fund  that  she  had  invested  them  under  a  misapprehen- 
sion as  to  the  effect. of  the  settlement:  and  held,  that  all  the  additions 
were  subject  to  the  trusts  of  it;   and  there  not  appearing  sufficient 
probability  of  her  establishing  in  a  cross  suit  a  case  of  mistake,  the 
Court  refused  to  give  an  opportunity  to  institute  such  a  suit.  — Mugger- 
idge  v.  Stanton,  107. 
SHIFTING  CLAUSE.    See  Will,  7. 
SHIP. 

S.  &  Co.  were  owners  of  seven-eighths  of  an  American  vessel,  and  ship's 
husbands.  T.  was  the  owner  of  the  remaining  eighth,  and  was 
captain  of  the  vessel,  which  was  despatched  on  a  voyage  to  Liverpool. 
Before  the  voyage,  S.  &  Co.  spent  a  large  sum  in  repairs,  and  for  the 
purpose,  as  was  alleged,  of  taking  up  bills  which  they  had  accepted 
on  account  of  the  repairs,  they  borrowed  a  sum  of  money  from  the 
plaintiffs,  and  assigned  the  freight  to  them  by  way  of  security.  On  the 
arrival  of  the  vessel  in  Liverpool,  the  plaintiffs  obtained  an  injunction 
to  prevent  T.  from  receiving  the  freight.  HM,  on  appeal,  that  a  part 
owner  who  is  ship^s  husband  has  not  the  right,  as  against  other  part  . 
.  owners,  of  making  an  assignment  of  the  whole  freight  to  secure 
*  689  moneys  advanced  to  him ;  that  the  legal  *  right  to  receive  the  freight 
was  in  the  captain ;  and  that  in  the  absence  of  any  sufficient  allega- 
tion and  proof  that  he  was  about  to  misapply  it,  the  injunction  ought 
not  to  have  been  granted. —  Ovum  v.  Traak,  878. 
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SHOWIX6  CAUSE.    See  Baxstoft,  1. 

SPECIFIC  P£RFX>RMAKCE.    See  Jubt.    Vxndor  axd  Pukcbjisxr. 

STATUTE  OF  LIMITATIONS.    See  LDOTJknoNB.    Mortoaqk. 

SURETT. 

Upon  tiie  ere  of  a  siJe  by  the  aherifT,  a  turetf  gmve  a  written  gaaimntee  for 
peyment  of  the  jadgment  debts  bj  instalnieots,  in  consideration  of  the 
jodgment  erediton  consenting  to  postpone  the  sale  under  the  execn- 
tion.  It  tamed  oat  that  the  consent  of  another  person  was  necessary 
in  order  to  prerent  the  sale,  and  in  consequence  the  sale  took  place. 
The  sarety  gave  notice  that  the  consideration  haring  fiuled,  the  guar- 
antee was  at  an  end.  It  appeared  that  representations  were  made  on 
behalf  of  the  judgment  creditors  when  they  took  the  guarantee  that  they 
had  power  to  stop  the  sale,  and  that  it  would  be  stopped :  J7eU,  that 
the  surety  was  entitled  to  hsTC  the  guarantee  deliTered  i^  to  be  can- 
celled;—  Cooper  T.  Jod,  240. 

See  Bnx  of  Exchaivgk,  1. 

SUKBENDEB.    See  Coywaivt. 


TAXATION.    See  Costs. 

THELLUSSON  ACT. 

A  contingent  liability  under  a  coTeeant  executed  but  not  broken  by  a  tes- 
tator is  a  debt  within  the  meaning  of  the  provision  for  payment  of 
debts  excepted  from  the  operation  of  the  Thellnsson  Act. 
A  testator  bequeathed  shares  in  a  newspaper  to  his  wife,  with  a  proviso, 
that  if  they  should  be  sold,  the  purchase-money  should  be  placed  in 
the  funds,  and  that  she  should  have  the  interest  for  her  life ;  but  should 
she  not  sell  the  shares,  then  whatsoever  sum  might  annually  accrue 
from  them  above  2001.  was  to  be  reserved  as  a  kind  of  sinking  fund  for 
the  protection  of  the  shares :  HM,  that  a  large  fund  which  had  arisen 
from  the  income  beyond  2002.  a  year,  and  which  was  not  required  for 
the  protection  of  the  shares,  formed  capital,  and  that  the  widow  was 
entitled  only  to  a  life-interest  therein.  —  Varlo  v.  Faden,  211. 

TIME.    See  Lien.    Patrnt. 

TITHE.    See  Agrsbmknt. 

•TRANSFER.    See  Comtbibutobt.  ♦690 

TRUST. 

A  testator  bequeathed  2600^  to  his  trustees  and  executors,  to  be  laid  out  by 
them  wiUi  the  concurrence  of  the  persons  described  in  the  will  as  the 
trustees  of  Shakspeare^s  house,  in  forming  a  museum  at  Shakspeare^s 
house,  and  for  such  other  purposes  as  the  trustees  of  the  will  in  their 
discretion  should  think  fit,  for  the  purpose  of  giving  effect  to  his  wishes ; 
and  he  also  gave  a  rent-charge  for  the  support  of  a  custodian.  Shaks- 
peare^s  house  had  been  purchased  by  means  of  the  contributions  of 
numerous  subscribers,  and  the  testator  had  by  deed  vested  a  sum  of 
money  in  trustees  for  the  purpose  of  preserving  the  house  from  decay. 
Eeldf  that  the  gifts  in  the  will  could  not  be  supported  either  as  charita- 
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ble,  or  for  the  benefit  of  priyate  persons.  —  Thomson  ▼.  Shaketpear^ 

899. 

See  Deed.    Limitatioks.    Mortmain  Act. 
TRUSTEE.    See  Investment.    Pleading.    Will,  7. 
TWO  SUITS.    See  Jurisdiction. 


VENDOR  AND  PURCHASER. 

1.  The  assignees  of  an  insolvent  put  up  for  sale  an  estate,  which  had  been 

impressed  with  the  character  of  personalty,  and  which,  if  it  retained 
that  character,  belonged  absolutely  to  the  insolvent.  A  purchaser,  upon 
investigation  of  the  title,  discovered  that  there  was  good  reason  to  con- 
tend that  a  prior  owner  had  elected  to  take  the  estate  as  realty,  in  which 
case  the  fee  belonged  to  the  heir  of  the  insolvent's  late  wife,  the  insol- 
vent himself  being  only  tenant  by  the  curtesy.  The  purchaser,  after 
some  correspondence,  in  which  he  required  the  concurrence  of  the  heir* 
abruptly  gave  notice  to  determine  the  contract,  and  immediately  after- 
wards  bought  up  the  title  of  the  heir.  BM,  that  he  could  not  avail 
himself  of  this  purchase  to  defeat  his  contract,  but  that  he  had  thereby 
removed  the  objections  to  the  title,  and  specific  performance  was  decreed 
against  him,  allowing  him  the  expenses  of  his  purchase  from  the  heir. 

Sembht  a  vendor  who  bonAfide  puts  up  a  property  for  sale,  believing  himself 
absolute  owner,  when  he  has  in  fact  only  a  partial  interest,  is  entitled 
to  enforce  the  contract  if  he  can  perfect  the  title. 

If  a  purchaser  is  entitled  at  all  to  insist  that  the  vendor^s  having  only  a 

partial  interest  makes  the  contract  void,  he  must  insist  upon  the  objec- 

*  691       tion  at  once,  and  cannot  avail  himself  of  it  after  having  *  treated 

the  contract  as  good,  and  required  the  concurrence  of  the  persons 

who  can  complete  the  title. 

R.^s  wife  was  owner  of  a  remainder  in  fee,  and  had  issue  by  R.  R.  took  the 
benefit  of  the  Insolvent  Act  in  1860,  and  a  vesting  order  was  made. 
The  remainder  came  into  possession  in  1858.  In  1854,  R.  and  his  wife 
made  an  equitable  mortgage  of  the  estate  to  C,  who  had  notice  of 
the  insolvency.  In  1855  the  wife  died,  and  R.  became  tenant  by  the 
curtesy.  No  further  proceedings  having  been  taken  to  perfect  the 
title  of  the  assignees :  Hdd^  in  a  suit  by  the  assignees  for  specific  per- 
formance, that  the  question  whether  C.  had  not  a  valid  chaige  on  the 
estate  by  the  curtesy  was  sufiiciently  doubtful  to  entitle  the  purchaser 
to  require  C.'s  concurrence,  although  a  decree  for  a  conveyance  to  the 
assignees  had  been  made  in  another  suit,  to  which  C.  was  a  party,  in 
which,  however,  this  point  did  not  appear  to  have  been  distinctly  put  in 
issue.  —  Murrell  v.  Goodyear,  432. 

2.  In  a  vendor's  suit  for  specific  performance  the  abstract  showed  a  seisin  in 

fee  in  B.  in  1798,  and  a  devolution  of  the  title  both  legal  and  equitable 
from  him  to  the  plaintiff,  and  uninterrupted  enjoyment  thereunder.  In 
one  of  the  deeds  abstracted,  dated  in  1815,  there  was,  however,  a 
recital  of  seisin  in  A.  in  1779,  and  that  by  mesne  conveyances  the 
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premises  came  to  B.  The  deeds  recited  were  missing,  but  affidavits 
were  produced  verifying  extracts  from  the  account^books  of  deceased 
solicitors  who  bad  been  concerned  in  framing  the  recited  deeds,  in 
which  charges  were  made  for  preparing  those  deeds  and  for  attending 
to  witness  their  execution.  Held,  that  the  recital  coapled  with  the 
extracts  was  good  secondary  evidence  of  the  execution  and  contents  of 
the  missing  deeds.  * 

The  abstracted  deed  of  1815  also  contained  recitals  of  deeds  purporting  to 
be  mortgages  of  the  premises  in  question  by  B.,  and  subsequent  recon- 
veyances to  him  by  the  mortgagees.  These  deeds  were  also  missing, 
but  were  abstracted  in  an  abstract  produced  to  the  purchaser,  which 
had  been  made  out  and  examined  by  a  conveyancer  in  1815,  and  from 
which  the  recitals  in  the  deed  of  1815  had  been  prepared,  ffdd,  that 
the  abstract  of  1815  was  sufficient  secondary  evidence  of  the  execution 
and  contents  of  the  missing  deeds.  — Moulton  v.  Edmonds,  246. 
VOID  CONTRACT.    See  Surbty. 


WIFE.    See  Husband  and  Wife.    Ssttlbmient,  2. 

WILD'S  CASE.    See  Will,  4. 

•  WILL.  •692 

1.  A  testator  gave  all  his  real  estate,  situate  as  described  in  his  will,  to 

trustees,  to  have  and  to  hold  to  them  and  the  survivor  of  them  for  ever, 
or  otherwise,  according  to  the  several  and  respective  natures  and  tenures 
thereof  on  certain  trusts :  Hdd,  that  the  leasehold  as  well  as  the  free- 
hold property  of  the  testator  at  the  place  mentioned  passed. 
One  of  the  next  of  kin  of  a  testator  instituted  a  suit  for  the  administration  of 
his  estate,  and  obtained  a  decree  directing  inquiries  whether  the  testator 
died  seised  of  any  freehold  estate  and,  if  necessary,  who  was  his  heir-at- 
law.  The  heir-at-law,  on  being  served  with  notice  of  the  decree,  came 
in  and  proved  her  pedigree :  Held,  that  she  was  entitled  to  her  general 
costs  of  so  doing.  —  Swijl  v.  Swiftf  160. 

2.  A  testator  by  his  will  gave  a  moiety  of  his  residuary  estate,  as  well  real  as 

personal,  upon  trust  to  pay  the  income  equally  amongst  all  his  children 
who  should  be  living  when  his  youngest  child  attained  twenty-one 
years,  for  their  respective  lives ;  and  afler  the  death  of  any  of  them, 
upon  trust  as  to  an  equal  portion  of  the  moiety,  proportionate  to  the 
number  of  his  children  then  living,  for  the  use  of  the  issue  of  such  child 
or  children  so  dying  absolutely  for  ever :  Held,  — 

1.  That  the  word  '*  issue''  included  only  children  of  the  testator's  children, 

to  the  exclusion  of  their  more  remote  descendants ;   and  — 

2.  That,  pursuant  to  the  intent  of  the  gill,  and  by  analogy  to  dispositions 

operating  under  the  Statute  of  Uses,  or  of  dispositions  operating  under 
wills,  as  distinguished  from  conveyances  operating  at  common  law,  the 
children  of  a  child  who  died  after  the  youngest  child  of  the  testator 
attained  twenty-one  took  as  joint  tenants  the  proportionate  share  of 
.  the  deceased  child,  although  their  respective  interests  in  the  propor- 
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tionate  part  vested  in  them  at  different  times  as  they  respectivelj  came 
into  esse.  —  M^Qregor  v.  APOregor,  63. 
3.  A  testator  bequeathed  bis  residuary  estate  npon  trust  to  pay  the  dividends 
to  his  cousin  for  life :  and  as -to  the  principal  from  and  afler  her  decease, 
in  trust  for  all  her  children  who  should  be  living  at  her  decease,  and  the 
issue  of  such  of  them  as  should  then  be  dead  leaving  issue,  as  tenants 
in  common ;  but  the  issue,  if  more  than  one,  of  any  deceased  child  to 
take  as  a  class  as' if  by  representation,  and  not  as  individuals.  Held, 
by  Lord  Justice  Kkioht  Brucb  (Lord  Justice  Turner  doubting) , 
that  the  issue  of  a  child  wl\o  died  in  the  cousin's  lifetime  were  a  class 
to  be  ascertained  at  her  death;  and  held  by  Lord  Justice  Turner 

*  693       that  the  class,  however  ascertained,  *  were  to  take  as  joint  tenants.  — 

Fenny  v.  Clarke^  426. 

4.  The  rule  in  Wildes  Case,  6  Rep.  17,  is  not  applicable  to  personal  estate. 
Personalty  was  bequeathed  to  the  testator^s  daughter  during  her  life,  and  at 

her  death  to  her  daughter  and  to  the  granddaughter's  children,  but  if 
they  should  die  without  issue,  then  over.  The  granddaughter  was  un- 
married at  the  dates  of  the  will  and  of  the  testator's  death,  and  had  no 
child  till  after  the  death  of  the  testator's  daughter:  Held,  that  the 
granddaughter  took  a  life-interest  in  the  subject-matter  of  the  bequest, 
with  remainder  to  her  children.  —  Audsley  v.  Horn,  226. 

5.  A  testator  bequeathed  4000Z.  in  trust  for  his  brother  for  life,  and  after  his 

decease  upon  trust  to  pay  or  divide  the  principal  sum  unto  or  equally 
between  the  child  or  children  of  the  brother  living  at  his  decease  except 
Thomas  (his  eldest  son),  and  the  issue  then  living  of  any  (except  the 
said  Thomas)  then  dead,  such  issue  taking  their  parent's  share  only.  It 
was  shown  by  parol  evidence,  that  Thomas  was  die  youngest  son  of  the 
testator's  brother  at  his  decease ;  and  that,  to  the  testatoc's  knowledge, 
when  he  made  his  will,  the  eldest  son  of  his  brother  was  possessed  of  a 
large  fortune,  while  the  young*est  and  other  children  were  unprovided 
for.  Held,  that  the  eldest  son,  and  not  Thomas,  was  the  son  intended 
to  be  excepted.  —  Hodgson  v.  Clarke,  394. 

6.  A  British  subject  domiciled  in  Russia  made  a  will  in  the  Russian  language 

and  in  Russian  form,  commencing  with  the  statement  that  he  thereby 
disposed  of  his  property.  He  then  directed  a  sale  of  his  landed  es- 
tates in  Russia,  which  he  specified,  and  proceeded  to  make  a  disposi- 
tion of  "  the  money  proceeds  of  all  the  above,  as  also  the  whole  of  my 
capital  which  shall  remain  with  me  after  my  death  in  ready  money,  and 
in  bank  billets,  belonging  to  me."  He  then  closed  his  will  with  the 
statement  that  as  all  his  property  was  entirely  his  own,  and  acquired  by 
himself,  nobody  had  a  right  to  interfere  with  or  contest  his  dispositions 
or  those  of  his  executors.  It  was  proved  that  **  bank  billets"  were  a 
particular  kind  of  Russian  negotiable  securities.  At  the  time  of  the 
testator's  death,  he  bad,  beside  bis  Russian  property,  a  large  sum  in 
the  English  funds.  Held,  that  the  words  **  in  ready  money  and  in  bank 
billets  "  were  not  merely  words  of  defective  enumeration,  but  a  descrip- 
tion comprising  the  whole  subject  of  the  gift ;  that  the  description  of  the 
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gift  being  clear  and  unambiguonfl,  the  first  and  last  clauses  of  the  will 
were  not  sufficient  to  extend  the  meaning  of  that  description,  and  that 
the  testator^s  property  in  the  English  funds  was  undisposed  of.  —  Wylie 
V.  Wylie,  410. 
7.  Estate  T.  stood  limited  to  E.  T.  *  for  life,  remainder  to  his  first  *  694 
and  other  sons  successively  in  tail.  He  had  two  sons,  £.  H.  T. 
and  R.  C.  T.,  and  a  daughter,  Mrs.  L.  A  testator  who  knew  these 
circumstances  devised  the  L.  estate  to  M.  A.  T.  for  life,  remainder  to 
E.  T.  for  life ;  remainder  to  R.  C.  T.  for  life,  remainder  to  trustees 
to  preserve,  remainders  to  his  first  and  other  sons  successively  in  tail ; 
remainder  to  E.  H.  T.  for  life ;  remainder  to  trustees  to  preserve  con- 
tingent remainders  in  the  usual  form ;  remainder  to  his  second,  third, 
and  other  sons  successively  in  tail  male ;  remainder  to  Mrs.  L.  for  life, 
with  divers  remainders  over.  The  will  contained  a  proviso  that  if  any 
person  thereby  made  tenant  for  life  or  in  tail  should  become  seised  of 
the  T.  estate,  the  limitations  made  by  the  will  in  his,  her,  or  their 
&vour  should  determine  as  if  he,  she,  or  they  were  dead,  and  the  estate 
should  go  over  to  the  person  next  entitled  in  remainder.  R.  C.  T^ 
died  unmarried  almost  immediately  after  the  testator.  Afterwards  E. 
T.  died,  and  E.  H.  T.  thereupon  came  into  possession  of  the  T.  estate. 
M.  A.  T.  next  died,  and  at  her  death  £.  H.  T.  had  only  one  son,  but 
afterwards  had  a  second  son,  R.  B.  T.  M.  A.  T.  was  the  heiress-at- 
law  of  the  testator,  and  left  a  will  giving  all  her  property  real  and 
personal  to  Mrs.  L. 

Hddj  that  although,  having  regard  to  the  way  in  which  the  T.  estate  was  set- 
tled, the  shifting  clause  if  it  applied  to  E.  H.  T.  made  it  impossible  for 
him  in  any  event  to  retain  any  interest  in  the  L.  estate,  except  by 
means  of  an  alienation  of  the  T.  estate  in  his  father^s  lifetime ;  this, 
though  aided  to  some  extent  by  expressions  in  other  parts  of  the  will, 
was  not  a  sufficient  reason  for  holding  the  shifting  clause  not  to  apply 
to  him. 

Held,  also,  that  on  the  determination  of  the  life-estate  of  E.  H.  T.  under 
the  shifting  clause,  the  estate  did  not  go  over  to  the  next  person  bene- 
ficially entitled,  but  to  the  trustees  to  preserve. 

Held,  that  the  trust  in  favour  of  £.  H.  T.  was  determined  as  well  as  his  legal 
life-estate,  and  that  the  trustees  held  the  rents  accrued  after  the  birth 
of  R.  B.  T.  in  trust  for  R.  B.  T. 

Held,  that  the  rents  accrued  between  the  determination  of  E.  H.  T.''s  interest 
and  the  birth  of  R.  B.  T.  were  held  in  trust  for  Mrs.  L. 

Per  the  Lord  Justice  Turnbb..  —  The  beneficial  interest  in  the  estate  of 
the  trustees  to  preserve  followed  the  limitations  of  the  will,  and  upon 
the  determination  of  E.  H.  T.''s  beneficial  interest  there  was  no  result- 
ing trust  for  the  heiress ;  and  Mrs.  L.  was  entitled  to  the  last-mentioned 
rents  directly,  and  not  through  the  heiress.  —  ISirton  v.  Lambarde, 
495. 

8.  Under  a  testamentary  gift  to  B.  '*  and  his  children  in  succession,** 

*  held,  upon  the  construction  of  the  whole  will,  that  B.  took  an    *  695 
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estate  tul  in  the  freeholds,  and  an  absolute  interest  in  the  leaseholds 
and  general  pergonal  estate. 
Debts  due  to  the  testator  in  respect  of  collieries  belonging  to  him  in  ihe 
county  of  N.,  held  to  pass  under  a  devise  of  all  land  and  property 
belonging  to  him  in  the  county  of  N. —  The  Earl  of  Tyrone  ▼•  2%e 
MarquU  of  Waterford,  613. 
See  Ademption.    Lboact.    Thsllusson  Act.    Trust. 
WINDING  UP.    See  Joint-8tocic  CosfPANY. 

WINDING-UP  ACTS.     See  Contributory.     Enrolbckmt.     Jointhstogk 
Company. 
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